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TRINITY  TERM, 


IN  THB  THIED  YEAR  OF  THB  REION  OF  WILLIAK  IV. 


ERRATUM. 

In  page  585,  line  10  from  the  bottom,  for  "^t  Geo,  8^  cap.  cxxxv,* 
read  •*  47  Geo.  3,  cap.  ," 


w»  v«iMuu  teiii  caiwes  ai  ^noriey,  m  tne  county  ot  Liaticas-  "JI"*'*."*'' "^"^ 
left  by  his  will,  properly  executed   and  attested,  devised  male.    After 
the  same  to  certain  trustees  and  their  heirs,  to  the  use  of  ^^%^c 
Thomas  Hawdrden  (bis  eldest  nephew)  for  life,  remainder  the  first  son 
to  trustees  to  preserve  contingent  remainders;  remainder  gufivnareco 
to  the  use  of  the  first  and  other  sons  of  T.  H.  in  tail  male^  ^^^y  ^^^  ^' 
with  divers  remainders  over.    The  will  contained  a  clause  perty  by  a 
directing  T.  W.  and  the  other  persons,  who  might  come  ~,  .  » ^^  which 

M*  IS  8Ii  6X6™ 

into  possession  of  the  hereditaments  devised,  to  assume  tuting  p&rty, 

the  surname  and  arms  of  Gillibrand  only.  terro°and     * 

thereby  creates  a  power  of  incumbering.  Z*  afterwards  devises  other  lands  to  £.,  the 
second  son  of  C.  m  tail,  with  a  limitation  over,  in  case  the  land  devised  by  A,  in  tail 
male  shall  descend  to  or  devolve  upon  £.  D.  the  eldest  son  of  C.  dying  in  his  life-time, 
£.  upon  the  deoth  of  C  takes,  subject  to  an  incumbrance  created  under  the  power,  the 
land  devised  by  A,i — >Held,  by  Denman^  C.  J.,  J.  Parke^  J.  and  PaUes(m,J,,dit9entknte 
Taunton^  J.,  that  £.  is  not  incapacitated  from  holding  both  estates. 
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1833.  tlemeot,  as  the  estate  tail  created  by  the  ^iil  of  W.  Gilti' 
brand  was  destroyed. 

A  clause  which  devests  an  estate  is  to  be  coustrued  most 
JroRD.  strictly.  A  person  who  makes  a  will  containing  a  devesting 
clause  of  this  description,  must  be  taken  to  contemplate  the 
descent  of  the  whole  of  the  estate  upon  the  devolution  of 
which  the  preceding  vested  estate  is  to  go  over.  It  would 
be  unsafe  to  speculate  as  to  the  intentions  of  the  testator 
as  to  how  much  or  how  little  ought  to  devolve  before  the 
preceding  estate  goes  over  to  another  person.  The  estate 
of  IV.  Gillibrand  can  no  longer  come  in  its. original  form  to 
any  of  the  persons  who  were  the  objects  of  Mr*  Fazakerley's 
bounty.  The  estate  had  not  only  undergone  a  change  in  its 
title,  but  had  also  suffered  a  diminution  in  value.  It  is 
subject  now  to  a  jointure  of  500/.  a  year,  and  is  charged 
with  10,000/.  for  younger  children's  portions.  The  power 
of  sale  and  exchange  contained  in  the  will  of  W,  Gillibrand 
was  exercised  in  a  variety  of  instances,  previously  to  the 
death  of  Col.  Fazakerley,  to  such  au  extent  that  there  is 
now  a  large  sum  of  money,  the  produce  of  the  sale  of  the 
estate,  lent  upon  mortgage,  and  property  of  the  value  of 
5000/.  was  exchanged.  The  Court  has  no  right  to  presume 
that  Col.  Fazakerlejf  intended  that  this  estate,  so  altered  in 
title  and  diminished  in  value  from  what  it  was  when  the  will 
of  W.  GiUibraiid  M'as  made,  should  not  unite  with  the 
Fazakerley  estate. 

A  case  like  this,  which  is  admitted  to  be  destitute  of  all 
direct  authorities^  and  where  the  Court  is  called  upon,  for 
the  first  time,  to  lay  down  a  general  rule,  is  one  of  all  others 
in  which  there  is  good  reason  for  stepping  out  of  the  mere 
technical  rules  of  decided  cases,  and  referring  to  general 
principles.  One  of  the  first  general  principles  which  ought 
to  regulate  a  question  of  this  nature  is,  that  such  a  rule 
should  be  laid  down  as  will  be  certain  in  its  application,  will 
tend  to  render  titles  secure,  and  will  not  leave  them  to  fluc- 
tuate according  to  the  various  opinions,  views,  sentiments 
and  feelings  of  judges.    One  great  object  of  civil  society 
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is  the  preservation  and  distribution  of  property.     It  has         1633. 
been  said  by  some  philosophers  that  the  law  of  property 
and  the  law  of  marriage  are  the  foundations  of  civil  society.;  v7 

but  those  who  refer  to  first  principles  say,  and  say  justly,  Foiu?. 
that  the  law  of  marriage  itself  is  but  a  branch  of  the  law  of 
property.  That  the  necessity  of  ascertaining  what  parents 
ought  to  have  the  obligation  of  maintaining  their  children,  is 
but  the  result  of  that  distribution  and  arrangement  of-pro- 
perty  which  is  the  real  object  of  all  civilized  society.  It 
lollows  from  this  that  it  is  of  the  utmost  importance  that  those 
rules  of  distribution  should  be  as  certain  as  possible.  Every 
deviation  from  certainty  is  an  injury ;  every  approximation 
to.it  is  an  advantage.  It  can  be  of.no  importance  to  a  state 
whether  John  or  Thomas  shall  have  this  property,  but  it  is 
of  very  great  importance  that  it  should  not  be  uncertain 
wJuch  shall  have  it.  Before  the  statute  allowing  estates  to 
pass  by  devise,  the  rules  for  the  descent  and  the  distribution 
of  real  estate  approximated  to  great  certainty.  Since  the 
statute  of  wills,  the  natural  disposition  of  judges  to  give 
effect  to  the  intentions  of  testators,  has  created  a  niultipli^ 
city  of  rules  and  a  variety  of  decisions,  which  present  any 
tiling  but  certainty.  This  is  the  origin  of  executory  devises, 
contingent  remainders,  shifting  uses,  conditional  limitations, 
and  many  other  heads  of  the  law  (a).  These  are  supposed 
by  some  to  render  the  law  obscure ;  but  all  admit  that  they 
render  the  devolution  of  an  estate  uirder  a  will  doubtful  and 
uncertain.  If  the  same  rigorous  rules  had  been  adopted 
for  the  interpretation  of  wills  as  are  applied  for  the  con- 
struction of  deeds,  all  this  confusion  would  have  been 
avoided  (b).     Nothing  can  be  more  inconvenient  than  the 

(a)  It  may  be  doubted  whether  (6)  The  only  retil  difference  of 

it  would  have  been  possible  to  give  construction  seems  to  1)«,  that  by 

that  disposing  power  over  property  a  deed,  except  where  it  operates 

which  is  now  enjoyed,  without  the  under  the  statute  of  uses,  an  estate 

introduction  of  these  or  of  similar  of  inheritance  cannot  pass  without 

lieads.  the  word  ''  heirs/' 
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1653.        ^vettiDg  a  Tested  estate.     Every  man  who  holds  an  estate 
ttfider  a  will  containing  a  clause  of  this  descriptioni  bcrids 
it  at  the  constant  peril  that  himself  and  bis  family  may  be 
rained.     It  nrast  be  admitted  that  the  vesting  and  devestii^ 
an  estate  may  be  effected  to  gratify  the  wisli  of  a  testator. 
Tbe  Courts  have  come  to  this  determination  with  difficulty^ 
and  have  been  very  unwikUng  to  devest  an  estate  even  npon 
the  triearesi  evidence  of  the  testator's  intention,  where  ex- 
press words  are  wanting.     Driver  v.  Frank  (a)  illustrates 
tbe  proposition   that  the  intention  of  a  testator   is  very 
ofiten  differently  ccrflected  by  different  minds,  and  that  the 
HMment  yon  make  that  the  only  rale  for  yoar  decisimi, 
you  set  titles  afloat  and  render  the  law  of  property  as- 
certain.    That  case  was  argued  twice  in   this  Court  and 
Iwke  in  the  Exchequer  Chamber  {b).    There  a  lady  devised 
an  estate  to  Bacon  Frank  for  life ;  remainder  to  tbe  second, 
third,  fourth,  and  all  and  every  other  the  sons  of  Bacat^ 
Frank  (except  the  first  or  eldest  son),  successively  in  tail 
male,  with  remainders  c^er.     The  majority  of  the  judges 
held,  that  the  remainder  to  the  second  and  other  sons  of 
Bacon  Frank  (who  had  no  issue  at  the  time  of  the  death  of 
the  testatrix)  was  contingent  till  Bacon  Frank  had  two  sons 
living,  and  not  until  his  death,  and  that  as  soon  as  he  IukI  two 
sons  alive,  it  became  vested,  and  not  liable  to  be  devested 
by  any  subsequent  changes  in  the  femily  of  Bacon  Frank. 
Tbe  argument  of  the  majority  of  the  judges  in  that  case 
was,  that  akhough  the  law  did  permit  these  shifting  estates, 
yet  that  in  general  the  mconvenience  attendant  upon  them 
was  so  great,  that  to  give  effect  to  these  clauses,  the  inten- 
tion of  the  testator  ought  to  be  expressed  hi  the  strongest 
and  clearest  manner,  by  words  in  the  will.    The  principle  to 
be  calracted  from  that  case  is  this,  that  the  safest  rule  to  be 
laid  down  in  donbtfol  cases  is  that  which  will  be  attended 
with  certainty.     So  here,  the  best  course  is  to  lay  down  a 
riiile  which  wiU  be  certain  in  its  application.     If  the  Court 

(a)  S  M.  &  S.  85.  (6)  6  Price,  41 ;  2  B.  Moore,  519. 
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deterounes  that  im  a  ease  like  this  the  Tested  estate  shall  be  1^^- 
forfeited,  alUiough  the  estate,  upon  the  devolution  of  which 
die  vested  estate  is  to  go  over,  has  not  descended  io  the 
eider  of  descent  marked  oat  by  the  wiU  devising  the  estate, 
great  incmivenience  will  foUow.  Suppose  the  tenant  in  taM 
who  suffered  the  re€<»very  of  the  GilHbrand  estate  had 
BMNTtgaged  it  for  the  foil  value  except  500L,  would  the 
Court  aaj  that  because  a  fragnent  of  the  estate  had  de- 
volved upon  the  person  in  possession  of  the  Fazakerkf 
estate  that  the  ktter  estate  should  go  over?  It  will  be  said 
on  the  other  side,  suppose  the  GiUibraad  estate  had  de- 
scended despoiled  of  one  acre  only,  would  not  the  Fazaher- 
ky  estate  have  gone  over  in  that  case?  It  is  suhmttted 
that  k  would  not.  It  is  better  to  adopt  this  rule,  that  if  the 
estate  do  not  descend  iu  statu  quo  to  the  devisee,  the 
vested  estate  shall  not  go  over.  The  safest  course  is  to 
adopt  the  letter  of  the  will,  and  to  say  that  the  testator, 
CoL  Fazakerky,  intended  that  whenever  the  GilUbrfnid 
estates  should  descend  upon  the  same  person  who  was  in 
possession  of  the  FazakerUy  estates,  they  should  be  dis- 
uniled,  but  that  the  testator  meant  a  descent  under  the 
will  of  W.  GiUibraHd,  There  is  another  reason  why  the 
devesting  clause  does  not  apply  to  the  plaintiff.  The 
Fazakirkj^  estate  is  to  pass  over  upon  its  coming  to  a  per- 
son who  was  at  that  time  entitled  to  the  vents  and  profits  oi 
the  GtU^ofid  estate.  It  appears  by  the  case  that  the 
plaintiff  was  not  of  age  when  his  father  died.  At  thag 
teoie  therefore  he  was  not  entitled  to  the  rents  and  profits, 
because  they  were  to  be  paid  into  the  hands  of  the  trustees, 
who  were  to  allow  him  a  maintenance.  The  rente  and  pri^ 
fits  were  to  be  laid  out  in  the  purchase  of  other  estates, 
from  which  he  would  derive  no  benefit  if  he  died  undier  age* 
In  this  way  the  plaintiff  was  dearly  not  entitled  to  the 
renta  and  profits  of  the  GiUibnmd  estate.  It  will  be  said 
that  the  tastetor  used  these  words  to  denote  the  person 
wbo^  according  to  the  general  provisions  of  the  will,  would 
he  eatilicd^  weie  %  not  for  the  partifiular  claiise  aUiukd  le« 


Fazakerley 


Ford. 


CASES  IN  THE   KINGS  BENCH, 

That  18  a  matter  of  uncertainty.    This  clause  is  to  be  conr 
strued   most  strictly.     By  the  provisions  of  the  will,  the 
V.  plaintiff  would  not  be  entitled,  during  bis  minority,  to  the 

rents  and  profits,  but  only  to  a  maintenance.  The  con- 
dition does  not  apply  to  him,  because  the  condition  only 
refers  to  the  event  of  his  being  in  possession  of  the  rents  and 
profits  of  the  Fazakerley  estate,  when  the  other  estate  de- 
volved upon  him.  Suppose  that  T.  H.  Gillibrand  (the  son) 
had  died  before  Col.  Fazakerley^  leaving  his  eldest  son  living, 
the  eldest  son  would  then  become  entitled  to  the  rents  and 
profits  of  the  Gillibrand  estate.  Suppose  that  the  eldest 
son  had  then  died,  the  second  son  would  then  take  the  GiZ- 
librand  estate.  The  testator.  Col.  Fazakerley^  dies  a  day 
after  this.  The  second  son  in  this  case  would  have  retained 
both  the  estates.  This  shews  that  the  condition  is  to  be 
strictly  construed ;  that  the  party  must  be  in  possession  of 
the  rents  and  profits  of  the  Fazakerley  estate  at  the  time 
when  the  Gillibrand  estate  descends  upon  him.  It  will  be 
said  on  the  other  side  that  the  words,  the  manor,  8cc.  de- 
vised by  the  will  of  William  Gillibrand^  deceased,  to  Thomas 
Gillibrand,  for  an  estate  in  tail  male,  are  only  a  description 
of  the  estate  intended  to  be  devised,  and  that  the  testator 
refers  to  the  settlement,  but  not  to  the  will  of  Gillibrand. 
It  is  admitted  that  if  Col.  Fazakerley  had  the  settlement  in 
his  mind,  with  the  powers  of  sale  and  exchange  and  the 
various  provisions  contained  in  it,  that  he  must  have  intended 
the  Fazakerley  estate  to  go  over,  although  a  portion  of  the 
Gillibrand  estate  only  descended.  The  argument  on  the 
other  side  is  founded  only  on  conjecture.  It  is  not  likely 
that  because  a  man  had  signed  a  marriage  settlement,  he 
should  keep  it  in  his  mind.  Suppose  that  under  the  settle- 
ment the  whole  of  the  Gillibrand  estate  had  been  sold,  and 
the  person  in  possession  of  the  Fazakerley  estate  bad  pur- 
chased it,  would  the  latter  estate  in  that  case  go  over? 
Shall  it  be  said,  that  if  by  any  accident,  in  whatever  form  or 
way,  whether  by  purchase,  by  limitation,  by  devise,  or  by 
giftj  the  Gillibrand  estate>  or  any  part  of  it,  should  come 
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to  the  person  -in  possession  of  the  Fazakerley  estate,  that  t8S3. 
then  the  Fazakerley  estate  is  to  go  over  ?  It  will  be  said 
that  Col.  Fazakerley^  when  he  made  his  will,  had  the  settle- 
ment in  1 80 1  in  his  contemplation,  because  he  was  a  party  Ford. 
to  it.  Is  it  to  be  taken  as  a  positive  rule  of  law  that  the 
trustee  of  a  marriage  settlement  must  know  all  the  details 
of  it,  and  that  when  he  makes  his  will,  it  must  be  supposed 
that  he  has  all  the  particulars  in  his  mind  ?  If  this  is  to  be 
presumed,  it  will  be  inferred  from  matter  dehors  the  will, 
and  evidence  unconnected  with  the  will  must  be  received. 
Is  the  construction  of  the  will  to  vary  according  to  the  cir- 
cumstance whether  or  not  Col.  Fazakerley  knew  of  the 
marriage  settlement?  If  there  had  been  any  ambiguous 
clauses  in  the  will — if  there  had  been  such  a  general  refer- 
ence in  the  will  as  to  make  it  uncertain  to  what  the  will 
related^  then  an  inquiry  as  to  extrinsic  circumstances  might 
have  been  made.  Col.  Fazakerley  has  referred  to  nothing 
but  W,  GillibraniTs  will.  Is  it  allowable  for  the  Court  to 
travel  out  of  the  will,  and  to  hear  parol  evidence  in  order  to 
explain  the  meaning  of  the  clause  in  question  ?  Col.  Faza- 
kerley clearly  meant  that  his  estate  should  go  over  when  the 
possessor  had  got  a  fair  equivalent.  Surely  an  estate 
incumbered  with  a  jointure  of  500/.  a  year,  and  burthened 
with  the  sum  of  lOfiOOL,  is  not  the  same  as  an  estate  witli- 
out  those  incumbrances. 

The  will  of  Col.  Fazakerley  was  republished  with  va- 
rious codicils,  the  last  of  which  was  in  1813,  when  he  died, 
and  the  various  sales  were  made  in  1805,  1806,  1807>  IB  11, 
and  ]81d,  and  again  in  1815,  1816,  and  1828;  and  it  is 
attempted  to  be  inferred^,  that  because  Col.  Fazakerley 
published  his  will  afterwards,  he  knew  of  those  sales.  No 
jury  would  draw  such  a  conclusion. 

The  summary  of  the  arguments  for  the  plaintiff  is,  that  this 
is  a  clause  that  ought  to  be  construed  strictly,  inasmuch  as 
by  the  general  rules  of  law  shifting  clauses  are  to  be  con- 
stnied  strictly — that  if  the  Court  should  be  of  opinion,  on 
looking  at  this  will,  that  the  estate  in  question  was  the 
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18M.        GiUibrand  estate,  devolving  under   Wm.  Gillibrand^s  tvill, 

^'^"^^-^      yet  that  the  estate  being  altered  by  the  settiement,  and 

«.  being  impaired  in  value^  cannot  now  devolve  as  the  testator 

Ford.  contemplated;  and  that  not  being  so,  this  clause  cannot 
apply — ^that  the  rents  and  profits  of  the  Fatakerky  estate 
were  not  in  the  possession  of  the  plaintiff  at  the  time  the 
GiUibrand  estate  devolved  upon  him — that  if  it  is  sup- 
posed that  the  settlement  is  referred  to  at  all,  still  it  is  open 
to  the  Court  to  say  that  the  testator,  Col.  Fazakerley^  must 
have  supposed  that  the  settlement  v?ould  not  have  made 
that  alteration  in  the  estate  which  it  has  subsequently  made ; 
and  that  the  safest  rule  is  to  construe  this  clause  strictly. 

Follett,  for  the  defendants.  It  is  admitted  that  there  is 
no  authority  precisely  similar  to  this  case,  but  it  is  denied 
that  this  is  a  case  of  the  first  impression  as  regards  the  prin* 
ciple  to  be  applied  to  the  construction  of  this  will.  The 
Court  is  not  called  upon  to  lay  down  any  rule  about  the 
construction  of  wills.  If  the  Court  were  called  upon  for 
the  first  time  to  lay  down  such  a  rule,  it  might  be  well  to 
lay  down  the  principle  contended  for,  and  to  have  certainty 
rather  than  to  have  to  seek  for  the  intention  of  the  testator. 
It  might  have  been  better  if  the  Courts  never  had  allowed 
shifting  clauses  to  take  effect,  but  they  have  done  so  be- 
cause it  was  the  object  of  the  Courts  to  carry  into  effect  the 
intentions  of  the  testator,  if  they  were  not  contrary  to  any 
known  principles  of  law.  If  the  Court  decide  in  favour  of 
tlie  plaintiff,  it  is  clear  that  it  will  decide  against  the  inten*- 
tion  of  the  testator.  It  is  said  that  the  will  has  been  drawn 
with  the  utmost  care;  that  the. first  persons  in  the  profes* 
sion  were  employed  in  preparing  it,  and  that  every  informa- 
tion was,  or  should  have  been,  before  the  party  who  drew 
it.  The  Court  cannot  decide  in  favour  of  the  plaintiff 
without  saying  that  all  the  care  and  learning  bestowed  upon 
this  will  has  been  thrown  away,  and  that  this  will  does  not 
carry  into  effect  the  intentions  which  the  persons  who 
penned  it  intended  that  it  should  carry  into  effect.     It  is 
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conceded  that  in  conttraing  this  will,  the  Court  will  look  at  1823. 
the  state  of  die  property  and  of  the  family^  and  at  the  situa* 
tioD  of  the  testator  at  the  time  lie  made  his  will,  and  that  the 
coostniction  must  be  made  with  reference  to  the  state  of 
fcctsat  that  time.  But  it  is  said  that  the  Court  cannot  refer 
to  the  settlement  widiout  going  out  of  the  will.  The  Court 
caanot  construe  the  wilt  of  Col.  Fazakerley  without  refer- 
ring to  the  will  of  Wm-  Giltibrand,  because  none  of  the 
provisions  of  the  latter  will  are  stated  in  the  former.  If  the 
Court  look  at  the  situation  of  the  property  and  of  the  tea*- 
tator  at  the  time  the  will  of  Col,  Faxakerletf  was  made« 
and  apply  the  same  rules  in  construing  this  will  as  diey  have 
done  to  others,  there  can  be  no  doubt  that  the  devesting 
daose  took  effect.  The  will  of  Col.  Fatakerley  is  made 
in  1804;  the  codicils  at  different  periods,  the  last  of 
then  in  1813.  The  persons  who  are  the  objects  of  the 
bounty  of  Col.  Fuzakerley  are  his  nearest  relatives.  They 
do  not  belong  to  the  family  either  of  GilUbrand  or  Faza^ 
kerkyf  but  to  a  family  of  the  name  of  Hawarden*  Under 
the  settlements  of  the  Giltibrand  or  Fatakerley  family,  the 
Hawardens  would  not  derive  any  property.  By  the  will  of 
1804,  Col.  Fatakerley  leaves  to  the  second  son  of  ThomoM 
Hawarden  the  Fatakerley  estates.  The  object  of  Col. 
Fatakerley  b,  that  the  second  son  of  the  Hawarden  family 
should  receive  the  Fatakerley  estates.  At  the  time  of  that 
devise  the  plaintiff  was  the  second  son  of  T.  H.  Giltibrand 
(the  son).  Col.  Fatakerley  died  in  1813;  and  tlierefore  at 
that  time  the  plaintiff  took  a  vested  interest  under  Uie  wiU 
of  Col.  Fatakerley  in  this  estate,  and  within  a  year  after 
the  death  of  Col.  Fatakerley,  in  pursuance  of  the  proviso 
in  the  will»  he  assumed  the  name  of  Fatakerley.  In  1816 
his  eldest  brother  died.  In  1 8^8  his  father,  T.  H.  Gillibrand, 
(the  son,)  died,  upon  whose  death  the  Giltibrand  estate  de- 
volved upon  him.  The  question  therefore  is,  whether  the 
plaintiff,  according  to  (he  intentions  of  Col.  Fatakerley,  can 
boU  both  the  Gillibraud  and  Fatakerley  estates.  In  1 787 
the  fatiier  of  the  plaintiff  became  tenant  in  tail,  and  upon 
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1833.  the  father's  marriage,  in  1801,  a  settlement  was  made.  To 
that  settlement  Col.  Fazakerletfy  the  nearest  relation  of  the 
v;  familji  is  one  of  the  executing  parties.     By  that  settlement 

Ford.  ^  j^  recited,  that  it  had  been  agreed  that  the  estate  should 
be  settled  in  a  certain  way,  and  that  for  that  purpose  a 
recovery  should  be  suffered  of  the  Gillibrand  property,  and 
an  estate  for  life,  in  lieu  of  his  previous  estate  tail,  was 
given  to  2\  H.  Gillibrand  (the  son);  a  remainder  in  tail  male 
was  limited  to  his  eldest  son,  with  remainder  over.  By  the 
settlement  also  a  term  of  500  years  was  created,  and 
vested  in  Col.  Fazakerley,  the  trusts  of  which  were  to  raise 
a  jointure  for  the  wife  of  T,  H.  Gillibrand,  (the  son,)  and  to 
furnish  portions  for  younger  children.  The  settlement  also 
contained  a  power  of  sale  and  exchange  over  the  lands 
which  came  from  William  Gillibrand.  This  being  the 
situation  of  the  family,  it  is  said  that  Col.  Fazakerley  did 
not  know  it.  The  devesting  clause  in  the  will  shews  that 
Col.  Fazakerley  did  know  it,  as  Col.  Fazakerley  was  an 
executing  party  to  the  deed,  and  as  the  family  were  his 
relatives,  and  the  objects  of  his  bounty.  The  fair  and  pro* 
.  per  inference  is,  that  he  did  know  it.  In  1804  Col.  JFa^a- 
kerley  makes  his  will.  Three  years  afterwards  some  of  the 
children  are  bom.  In  the  meantime,  between  1804  and 
1813,  the  greater  part  of  the  lands  of  the  Gillibrand  pro- 
perty have  been  sold  or  exchanged  by  the  trustees ;  and  in 
1813,  after  those  sales  and  exchanges  have  taken  place, 
Col.  Fazakerley  makes  bis  last  codicil.  By  the  proviso 
it  is  submitted  that  Col.  Fazakerley  intended  that  this 
estate  should  go  over  to  the  second  son.  That  intention 
must  take  effect,  unless  it  is  controverted  by  some  posi- 
tive rule  of  law.  It  is  admitted  that  in  order  to  give 
effect  to  the  devesting  clause,  the  devolution  must  be  a 
devolution  under  the  will  of  William  Gillibrand.  Col. 
Fazakerley^  when  he  speaks  of  the  estate  under  the  will 
of  William  Gillibrand,  means  to  describe  the  property. 
There  was  no  other  way  by<  which  he  could  describe 
the  property  that  had  come  into  the  family  of  Hawarden 
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under  the  will  of  WitUam  Gillibrand.    Suppose  he  had  used         1833. 

the  words  "  the  Gillibrand  estate/'  it  would  have  meant  the   „  ^"^^^^^ 

Fazakerley 
same  thing.  v. 

A  great  deal  has  been  said  here,  and  was  said  in  the  Vice  FoRo- 
Chancellor's  Court,  on  the  meaning  of  the  word  "  devolve/* 
The  Vice  Chancellor,  who  repudiated  the  other  arguments 
used  to-day,  decided  this  case  on  the  meaning  of  that  word. 
His  Honour  said,  however,  that  it  was  not  a  very  agree- 
able thing  to  decide  with  respect  to  property  of  such  an 
amount  as  this,  and  apparently  against  the  intention  of  the 
testator,  upon  the  grammatical  meaning  of  a  word.  It  is 
contended  that  the  meaning  of  the  word  '*  devolve"  is  to 
come  from  one  person  to  another.  Here  the  testator  has 
used  two  words,  "  shall  descend  or  devolve/'  The  reason 
of  using  these  two  words  is  obvious.  If  T.  H.  Gillibraiid 
(the  son),  who  was  tenant  in  tail  under  the  will  of  William 
Gillibrandf  had  remained  tenant  in  tail,  that  estate  tail 
would  have  descended.  If  that  estate  tail  was  destroyed, 
and  another  estate  substituted,  the  latter  estate  would  de^ 
volve  under  the  will  of  William  Gillibrand,  By  the  set- 
tlement the  succession  under  William  Gillibrand^i  will  is  ' 
destroyed,  and  the  estates  under  the  limitations  of  that  set- 
tlement devolve  upon  the  second  son.  It  is  therefore  pro- 
bable, that  the  word  *'  devolve,"  which  the  Vice  Chancellor 
turned  against  the  defendant,  was  used  because  the  person 
who  drew  this  will  had  the  settlement  before  him,  which 
altered  the  succession  under  the  will  of  William  Gillibrand, 
The  introduction  of  the  word  "devolve,"  so  far  from  fur- 
nishing an  argument  against  the  defendant,  shews  that  the 
allusion  made  to  the  will  of  William  Gillibrand  is  only  a 
designation  of  the  property. 

The  terms  of  the  proviso  have  been  strictly  complied 
with.  The  Courts  have  undoubtedly  said,  that  where 
there  is  a  shifting  clause,  in  case  the  party  do  not  as- 
same  a  certain  name,  such  a  condition  is  to  be  construed 
strictly.  But  it  has  not  been  held,  that  a  clause  that  two 
estates  shall  not  unite  in  one  person  shall  be  construed 
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1883.  Strictly.  The  plaintiff  is  tenant  in  tail  in  possession  of  the 
Fazakerley  estates.  The  GiUibraHd  estate  has  derolTed 
upon  him,  and  the  present  defendant  is  the  third  brother, 

FpRP.        and  therefore  these  estates  passed  to  him.    [Detanant  C.J. 
Supposing  the  party  had  sold  the  estates^  and  somebody 
representing  him  had  bought  them  again,  I  presume  you 
would  say  that  that  is  not  a  devolution^  because  he  would 
be  a  purchaser  under  his  own  act.]    That  would  not  be  a 
devolution.    There  may  be  a  great  many  cases  to  which 
the  shifting  clause  will  not  apply ;  but  at  the  present  mo* 
jnent  the  estate  is  precisely  in  the  same  situation  as  that 
in  which  it  existed  at  the  time  the  will  was  made*    There 
exist  the  si^me  incumbrances  and  the  same  right  to  incum* 
ber«     It  is  precisely  in  the  same  shape  and  the  same  form« 
There  can  be. no  dispute  as  to  the  meaning  of  the  word 
^'devolve/'    It  means  the  changing  from  one  person  to 
anpther*    That  is  the  de6nitiQn  found  in  the  Dictionaries. 
{Farhe$  if  You  would  perhaps  confine  the  meaning  of  the 
word. ''  4^volTe"  to  comiug  in  a  course  of  limitatiou.]    That 
is  the  mentiing  contended  for.    [Denman,  C.  J.  You  do 
l\ot  contend  for  the  general  proposition,  that  in  any  pos- 
sible way  by  which  the  estate  might  have  come  to  the 
plaintiff^  this  clause  would  take  effect.]     No,  it  is  not  ne- 
cessary to  contend  for  that.     That  part  of  the  shifting 
clause  which  says  that  a  person  who  is  obliged  to  assume 
another  name,  under  pain  of  forfeiture  of  estate,  need  not 
take  the  name  of  Fazakerley ^  was  referred  to  by  the  other 
side,  to  shew  that  the  person  who  drew  the  will  of  Col.  £• 
Faxfdcerley  MvA  before  him  only  the  will  of  Wm.  Gillibrandt 
and  not  the  settlement  of  18QI.     In  the  will  q{  William 
Gillibrand  there  is  no  forfeiture  or  shifting  clause  of  any 
kind  if  the  devisee  do  not  take  the  name  of  Gillibrand; 
there  'is  a  .mere  direction  to  the  parties  to  do  it.     It  is 
asked,  in  order  to  carry  into  effect  the  intentions  of  the 
testatori  would,  you   make  the  object  of  his   bounty  a 
beggar?.  It  will  be  for  the  Court  to  deal  with  a  case  of 
tfaat  soRt  wheti  it  comes  before  it.  '.  In  this  case  the  estate 
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devolved  upon  the  second  son  of  precisely  the  same  value,        18S8. 
And  precisely  under  tbe  same  circumstances  as  w'hert  Col. 
FazakirUy  made  his  will.     Col.  Fazakerfey  knew,  he  «. 

ma»t  have  known,  that  there  was  power  to  charge  these  ^^^^' 
estates  to  the  extent  of  500/.  a*year  for  the  wife,  and  1 0,000/. 
for  the  younger  children ;  and,  knowing  this,  he  says^  if  this 
estate  devolves  upon  the  party^  then  my  estate  shall  go 
over.  If  the  mere  power  to  charge,  or  the  actually  incum- 
bering the  descending  estate,  is  sufficient  to  render  these 
thifking  claused  inoperative,  the  result  will  be  that  they 
never  can  be  applied.  It  is  conceded,  however,  that  if  by 
the  will  of  Wm.  Gillibrand  there  was  a  power  to  in- 
cumber, then  that  the  incumbrance  of  the  descending 
estate  would  not  prevent  the  operation  of  the  shifting 
clause.  The  case  then  comes  to  this  issue,  and  the  Court 
must  be  satisfied  by  the  plaintiff  that  Colonel  Fazakerley 
did  not  know  of  the  settlement  of  1801.  Col.  FazakerUtf 
was  a  trustee  of  the  term  <:reated  fbr  the  purpose  of  secur- 
ing the  jointure  and  the  younger  children's  portions.  Is  it 
to  be  assumed  thut  Col.  Fazakerley  was  ignorant  of  the 
state  of  the  property?  I^rom  the  care  with  which  the  will 
of  Col.  Fazakerley  was  drawn,  from  the  evident  object  of 
the  testator,  and  his  connection  with  this  family^  it  is  fair  to 
presume  that  he  knew  every  thing  relating  to  these  estates. 
It  is  not  contended^ 4bat  if  some  incumbrance  had  been  put 
on  this  estate  which  was  not  in  the  contemplation  of  the 
testator,  or  if  the  estates  had  been  sold  and  purchased  back 
igaini  that  the  shifting  clause  would  operate.  The  case, 
therefore,  comes  to  this,— will  the  Court  presume  that  Col. 
Fatakerley  was  utterly  ignorant  of  tbe  settlement  ?  Sup- 
posing Col.  Fazakerley  had  not  signed  the  settlement,  he 
must  be  presumed  to  have  known  it,  for  he  must  be  presumed 
to  have  made  his  will  with  reference  to  the  existing  state  of 
facts.  Supposing  the  reference  to  the  will  of  Wm,  Gilli- 
brand  had  been  left  out  altogether,  and  the  testator  had  said 
that  the  Fazakertey  estate  should  shift  if  the  other  estate 
descended  or  devolved,  the  Court,  to  construe  the  will, 
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1833.  would  have  looked  at  the  estate  at  the  time  the  will  was 
made.  These  shifting  clauses  are  often  inserted  in  wills, 
without  reference  to  the  mode  in  which  the  estates  are  to 

Ford.  descend.  [Denman,  C.J.  The  argument  on  the  other  side  is, 
not  that  you  must  presume  ignorance  of  the  settlement,  but 
they  undertake  to  prove  ignorance  of  the  settlement  from 
the  nature  of  the  will ;  and  my  brother  Taunton  observes, 
that  it  is  very  extraordinary  that  if  this  settlement  was  in 
the  contemplation  of  the  testator  he  did  not  advert  to  it, 
and  that  he  was  content  with  describing  the  estate  as  being 
devised  by  the  will.]  Suppose  that  there  had  been,  no 
allusion  to  any  settlement  or  will  at  all,  and  the  testator 
had  designated  the  property  in  some  other  way, — if,  for 
example,  he  had  said  the  property  which  was  formerly  the 
estate  of  W,  Gillibrand, — it  is  submitted  that  the  Court 
would  then  have  construed  the  will  with  reference  to  the 
limitations  in  the  settlement.  It  is  said  that  the  case  is 
different,  because  the  will  of  Col.  Fazakerley  alludes  to 
the  will  of  W^  Gillibrand.  It  is  not  different,  because  the 
allusioa  is  only  made  to  describe  the  property.  To  sup- 
pose that  the  testator  intended  that  th^  Gillibrand  estate 
was  to  descend  or  devolve  under  the  terms  of  the  will  of 
W»  Gillibrand,  not  only  must  it  be  presumed  that  Col. 
Fazakerley  was  ignorant  of  the  contents  of  a  deed  to 
which  he  was  a  party,  and  of  the  state  of  the  family  that  he 
was  making  the  object  of  his  bounty,  but  the  shifting  clause 
must  be  made  inoperative  from  the  very  moment  it  was 
put  into  the  will.  That  clause  never  could  have  operation, 
if  it  alluded  to  the  will  of  JV,  Gillibrand  in  the  way  con- 
tended for.  To  suppose  it  does  so  allude.  Is  to  repudiate 
and  destroy  a  considerable  portion  of  the  will  from  its  very 
commencement ;  for  the  estate  tail  created  by  the  will  of 
W.  Gillibrand  was  destroyed.  [Patteson,  J.  I  understood 
that  to  be  the  argument  on  the  other  side,  that  it  never 
could  take  effect  at  all.]  That  was  not  stated  openly,  but 
it  is  the  effect  of  the  argument.  One  of  the  rules  laid 
,^pwn  for  the  construction  of  wills  is,  that  you  shall  not 
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repudiate  a  great  part  of  it;  but  it  is  contended  that  here  there         1833. 

is  a  great  part  of  the  will  which  was  written  without  any      ^^n^^-^ 

Faza  kerlcy 
object.     [PaUesotif  J.  Tliat  was  under  a  mistake.]     Con-  ^, 

sidering  the  care  with  which  this  will  is  drawn,  the  Court        Ford. 

cannot  presume  that  the  testator  has  introduced  a  great 

portion  of  it  which  was  to  become  inoperative.     If  the  will 

of  Col.  Fazakerley  does  not  refer  to  the  limitations  in  the 

will  of  fV.  GiUibrand,  the  whole  argument  on  the  other 

side  falls  to  the  ground.     It  is  asked,  suppose  by  means  of 

the  powers  of  sale  and  exchange  the  whole  of  the  Gilli- 

brand  estate  had  gone  except  one  acre,  would  the  shifting 

clause  operate  then?    The  same  answer  may  be  given  to 

that  question  as  was  given  by  the  Vice<-Chaucellor;   he 

says,  that  argument  does  not  apply  here,  because  under  the 

settlement  the  lands  procured  by  the  money  arising  from 

the  sale,  and  by  the  exchanges,  were  subject  to  the  same 

uses  and  became  part  of  the  Gillibrand  estate.     [^Parkey  J. 

You  assume  that  Col.  FazakerUy  knew  of  the  settlement,] 

That  is  the  basis  of  the  argument.     Is  it  to  be  assumed 

that  he  was  not  cognizant  of  the  affairs  of  his  own  family? 

The  greater  part  of  the  sales  took  place  in  1813. 

There  is  another   objection  which  has  been  stated  to 

the  operation  of  the  shifting  clause.     That  the  plaintiff 

was  not  intitled  to  the  rents  and  profits  of  the  Fazakerhy 

property  at  the  time  the  Gillibrand  estate  devolved  upon 

him.      It  is  quite  clear  that  what  Col.  Fazakerley  meant 

was,  that  if  any  person,  in  the  shape  of  a  second  son,  being 

in  possession  of  the  Fazakerley  property,  became  afterwards, 

by  the  death  of  the  eldest  son,  entitled  to  the  Gillibrand 

estate,  that  the  Fazakerley  estate  should  go  over  to  the  third 

son.   As  to  the  intention  of  Col.  Fazakerley  there  can  be  no 

doubt.    It  clearly  was  this,  that  the  Gillibrand  property  and 

the  Fazakerley  property  should  not  unite  in  one  person. 

In  Doe  dem.  Long  v.  Laming  (a),  Mr.  Justice  Wilmot,  who 

delivered  the  judgment  of  the  Court,  after  premising  that 

(a)  2  Burr.  11  Id. 
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the  Court  were  obliged  to  the  gentlemen  who  had  argued 
the  caae  at  the  bar  for  declining  %o  go  into  that  long  string 
of  cases  usually  cited  upon  this  subjects  said,  '*  Fpr  the 
principle  that  must  govern  all  cases  of  this  kind  is  the 
intention  of  the  testator,  provided  it  be  not  inconsistent 
with  the  rules  of  law ;  and  all  cases  which  depend  upon 
the  intention  of  the  testator,  which  is  the  pole  star  for  the 
direction  of  devises*  are  best  determined  upon  comparing 
B$l  the  parts  of  the  devise  itself,  without  looking  into  a 
multitude  of  other  cases;  for  each  stands  pret^  much 
upon  its  own  circumstances,  and  one  is  no  rule  for  another, 
or  very  seldom,  at  least."  This  being  the  principle  laid 
down,  it  is  somewhat  too  late  to  contend  that  the  security 
of  property  would  have  been  better  obtained  by  construing 
wills  precisely  with  the  same  strictness  as  deeds  are  con- 
strued. It  is  not  necessary  to  enter  into  that  argument. 
It  might  be  urged  that  it  is  extremely  bard  that  a  party 
who  has  wished  that  his  estate  should  go  in  a  particular 
way,  should,  by  some  unfortunate*  mode  of  expressing  him- 
selfj  huve  his  intentions  utterly  defeated.  But  without 
entering  into  that  question,  the  Court  will  carry  the  inten- 
tion of  Col  Fazakerley  into  effect,  unless  prevented  by 
some  unbending  rule  of  law.  The  intention,  it  is  sub- 
mitted, is  clear  that  the  estates  shall  not  vest  in  the  same 
person ;  and  the  way  to  construe  the  will  is  to  look  at  the 
existing  state  of  facts  at  the  time  the  will  was  made,  The 
Gillibraud  property  has  devolved  upon  the  second  son 
precisely  in  the  way  contemplated  by  Col,  Fazakerlejft 
precisely  as  it  stood  at  the  time  his  will  was  made.  The 
Court  is  not  bound  to  presume  that  Col.  Fazakerley  was 
ignorant  of  what  every  body  else  must  suppose  he  knew. 


Sir  Janm  Scarlett  in  reply.  If  the  propositions  stated 
on  behalf  of  the  defendant  were  correct,  the  conclusion 
would  be.  inevitable.  If  the  construction  contended  for  on 
the  other  side  would  violate  no  rule  of  law,  and  if  Colonel 


Fofto. 
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Fazakerleif's  intentioo  was  clearly  that  which  the  defendant        i833« 
considers  it,  the  plaintiff  can  have  no  case.    But  the  argu-  pT?)[™  ^y 
nient  involves  a  petitio  principii.    The  defendant  should        ^v. 
have  endeavoured  to  convince  the  Court  that  every  gentle-? 
man  must  know  all  the  contents  of  a  marriage  settlement,  - 
of  wbicb  he  happens  to  be  a  termor  for  the  benefit  of  some 
relation,  and  that  a  gentleman  who  resides  at  Bristol  must 
know  bow  an  estate  in  the  bauds  of  a  distant  relation  is 
dealt  with  at  Chorlej, 

It  is  said  that  you  cannot  decide  in  favour  of  the  jJain- 
tiff  unless  it  is  presumed  that  Colonel  Fazaherhy  was  totally 
ignorant  of  all  the  circumstances  that  followed  bis  will. 
No  such  violent  presumption  is  demanded.  It  is  sufficient 
if  the  Court  are  not  certain  about  it.  The  Court  will  not 
indulge  conjecture,  and  will  not  presume  that  Colonel 
FazakerUy  knew  all  those  circumstances,  unless  something 
in  the  will  itself  affords  evidence  of  that.  Then  the  same 
answer  may  be  ^ven  to  the  argument  on  the  other  nde, 
as  in  Driver  v,  Frank,  The  intention  is  highly  probable ; 
but  the  testator  has  not  expressed  it.  If  Colonel  Fazakertey 
intended  to  refer  to  the  settlement,  he  has  not  referred  to 
it  in  such  terms  and  in  such  a  manner  as  to  leave  no 
doubt  upon  the  subject. 

It  is  said  that  the  clause  in  CoK  Fazakerley'9  will,  which 
speaks  of  the  descent  or  devolution  of  the  property  of  GiV/i* 
brundp  can  have  no  reference  to  the  will  of  GilHbrand.  This 
is  a  singular  perversion  of  the  facts  of  the  case.  If  the  word 
"  devolution"  did  not  apply  to  the  will,  it  would  be  equally 
inapplicable  to  the  settlement.  The  will  devises  the  estate 
89  an  estate  in  tail  male  in  succession,  and  the  settlement 
conveys  it  in  the  same  form.  An  estate  is  said  to  descend 
when  it  goes  to  the  heir,  whether  it  be  an  estate  in  fee  or 
an  estate  in  tail.  If  the  Qillibrand  estate  had  been  vested 
in  any  other  son  or  any  other  tenant  in  tail,  and  he  had  died 
leaving  an  heir  mule,  th^  estate  would  very  properly  have 
been  said  to  descend  to  that  heir  male  \  but  supposing  the 
son  to  have  died  without  heir  male,  leaving  a  daughter 
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1833.        and  the  estate  had  gone  over  to  the  brother  in  remainder, 
,  '^^'^^^"^      the  estate  could  not  be  said  to  "  descend"  to  the  brother, 

i'AZAKEBLEY     -  ,  i        i      •  ^      .         *. 

9,  because  he  was  not  the  heir  of  the  former  possessor,  it 

Ford.  would  "devolve"  to  the  brother(a).  The  gentleman  who  drew 
the  will  has  taken  the  two  words  *'  descend  and  devolve  "  to 
express  all  the  possible  ways  in  which  the  Gillibrand  estate 
might  either  descend  from  father  to  son  or  devolve  from 
brother  to  brother,  in  case  of  the  remainder  taking  effect. 

The  next  proposition  is,  that  the  words  ^Uhe  land  devised 
by  the  will  of  W.  GillibrandXo  T.H.GilHbrand (the  son)  for 
an  estate  tail "  are  only  a  description  of  the  lands,  and  the 
same  as  if  the  land  was  specified  by  the  name  of  the  fields. 
Let  this  be  admitted  arguendi  caus& — a  man  may  describe 
his  lands  by  any  definition  he  pleases.  Suppose  a  man 
were  to  say  by  his  will,  that  he  devised  his  estate  to  Ford, 
upon  condition  that  if  Arundel  Castle  and  Park  should 
ever  come  to  him,  he  should  forfeit  the  estate  devised.  If 
the  Castle  and  Park  were  separated,  and  the  Castle  only 
came  to  him,  then,  according  to  the  argument  for  the 
defendant,  the  condition  is  fulfilled.  Has  the  Gillibrand 
estate  come  to  the  plaintiff?  It  certainly  has  not.  A  vast 
number  of  acres  have  been  sold,  many  have  been  exchanged, 
and  there  is  1800/.,  the  produce  of  a  sale,  uninvested  in  land. 
This  defect  in  the  argument  for  the  defendant  is  attempted 
to  be  made  good  by  appealing  to  the  equitable  doctrine, 
that  equity  will  determine,  that  where  money  is  directed  to 
be  laid  out  in  land,  it  shall  descend  as  land.  That  is  a  doc- 
trine very  good  in  a  Court  of  Equity,  but  the  case  is  now 
before  a  Court  of  Law.  In  discussing  the  intention  of  a 
testator,  a  Court  of  Law  never  considers  money  as  land  and 
land  as  money,  unless  that  is  precisely  expressed  in  the 
will  itself;  and  even  then  money  cannot  be  made  to  descend 
to  the  heir  at  law.  This  is  the  first  time  that  it  has  ever 
occurred  that  a  Court  of  Law  has  been  called  upon  to  lay 
down  a  rule,  where  an  estate  which  is  to  devest  another,  has 

(fi)  So,  if  the  first  donor  had  died  heir  general,  be  would  have  taken, 
without  issue ;  for  tliough  the  bro-  not  as  heir  but  as  remainder-man, 
ther  in  that  case  would  have  been      as  in  the  case  supposed. 
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not  descended  modo  et  fornisL.     If  the  allusion  in  the  will  of        1833. 

Colonel  Fazakerhif  to  the  will  of  William  Gillibrand  is    ^  ^^^^^^'^^ 

'  Fazakerley 

only  to  describe  tlie  property,  the  clause  must  be  read  thus :  «. 

"I  leave  you  this  estate  in  tail  male  with  remainder  over  '0R«>- 
in  strict  settlement,  provided,  that  if  a  certain  estate  called 
Chorley  Hall  with  100  acres  of  land,  formerly  held  by  Wil- 
liam Gillibrandy  shall  ever  descend  or  devolve  upon  any 
one  of  you,  then  my  estate  shifts."  Instead  of  this  being  the 
Chorley  property,  the  whole  has  been  sold  and  converted 
into  another  estate.  Unless  the  Court  is  prepared  to  go 
the  length  of  saying  that  no  extent  of  substitution  would 
make  a  difference,  judgment  must  be  given  for  the  plaintiff. 
It  is  said  that  it  is  absurd  to  suppose  that  the  shifting 
clause  was  inefficient  when  first  it  was  penned.  If  a  testa- 
tor does  not  know  how  the  family  settlements  affect  his 
estate,  or  affect  the  estates  of  those  to  whom  he  leaves 
property,  he  may  often  put  in  clauses  wholly  inefficient.  It 
is  not  a  novel  circumstance  for  a  man  to  die  and  leave 
many  lapsed  legacies.  It  has  been  said,  that  in  the  will  of 
William  Gillibrand,  there  is  no  forfeiture  imposed  upon 
the  person  who  neglects  to  take  the  name  of  Gillibrand. 
It  has  been  said,,  that  where  there  is  no  limitation  over  of 
the  estate  after  such  a  clause,  the  omission  to  take  the  name 
and  arms  may  not  work  a  forfeiture,  because  there  is  no  one 
to  forfeit  the  estate  to ;  but  on  the  other  hand,  it  has  been 
put  as  a  matter  of  doubt  that  the  heir  at  law  might  enter 
for  the  breach  of  the  condition.  A  cautious  conveyancer, 
therefore,  having  that  clause  as  to  the  name  and  arms  in 
Gillibrand^s  will  before  him,  might  safely  cause  Colonel 
Fazakerley  to  say, ''  1  mean  him  to  take  the  name  and  arms 
of  Fazakerley,  unless  he  forfeits  his  estate  by  not  keeping 
some  other  surname."  Supposing  the  Court  do  presume  the 
fact  that  Colonel  Fazakerley  had  reM  the  settlement  in  1801, 
and  knew  all  the  powers  contained  in  it,  it  does  not  follow 
that  it  is  to  be  presumed  that  he  knew  of  al|  the  subsequent 
changes  in  the  property.  The  settlement  is  in  1801, 
the  will  is  made  in  1804.    Between  that  year  and  181  d^ 


26  CASES  IN  THE  king's  BENCH, 

188S.  the  ettatet  are  loM  to  a  connderabie  estcnt ;  part  of  the 
money  is  invested  on  mortgage,  and  part  in  the  purchase  of 
new  estates.  Why  is  this  Court  to  presume  that  Colond 
Fataktrlof  knew  of  all  the  changes  subsequent  to  the 
making  of  his  will?  If  die  Court  do  so  hold,  the  conse- 
quence will  be,  that  a  precedent  will  be  furnished  anthoriiing 
a  presumption  that  a  testator  knew  every  change  that 
possibly  might  take  place.  It  is  said  the  Court  must  look 
at  the  condition  of  the  testator's  family  at  the  time  he  made 
hia  will.  The  Gillibrands  were  not  of  the  ftimily  of  Fata^ 
Ixriey,  Why  look  at  the  conditicNi  of  another  family  t  The 
GUHbrandM  were  certainly  the  relations  of  Colonel  Fautm 
kcrley.  But  it  has  never  yet  been  decided  that  when  a 
testator  is  making  his  will,  the  Court  is  bound  to  presume 
that  he  knew  of  the  condition  of  another  family,  (although 
they  may  be  bis  relations,)  and  the  state  of  all  the  titles  to 
their  estates.  It  is  certain  that  the  testator  has  referred  to 
the  will  of  William  Gillibrand,  and  he  has  stated  a  parti* 
cular  devolution  of  the  estate  under  that  will,  applicable  at 
the  moment  when  he  wrote  the  will.  For  it  refers  to  T.H. 
GMibraad  (the  son),  the  then  tenant  in  tail,  as  being  tenant 
in  tail  under  that  will.  This  circumstance  would  naturally 
occur  to  a  conveyancer  who  had  before  him  a  copy  of  the 
will ;  but  is  it  to  be  presumed  that  in  a  will  drawn  with 
80  much  skill,  there  should  be  an  omission  of  any  reference 
to  the  settlement,  if  that  were  known  to  the  party  who  drew 
the  will  i  It  cannot  be  supposed  that  care  should  be  taken 
to  describe  the  particular  effect  of  the  devise  to  1\  ff,  GUH" 
bramd{Ae  son),  as  it  then  existed,  and  that  there  should  be  an 
omission  of  «iy  reference  whatever  to  the  settlement.  The 
operation  of  the  will  was  alone  in  the  contemplation  of 
Ccdond  Fazakerk^,  and  it  is  conceded  that  if  that  be  mo, 
there  is  an  end  of  the  case. 

Thus  with  reference  to  the  possession  of  the  estates.  It 
is  admitted,  that  if  the  will  is  looked  at  generally,  it  does 
SMm  to  su[qpose  the  possibility  of  a  person  being,  during 
hii  minoritjr,  cptitlad  to  the  rents,  and  profiu,    Fov  the 
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trustees  have  a  power  of  leasing  during  the  minpritjF  of  1083* 
sued  persona  as  shall  be  eotitled  to  the  rents  and  profits  of 
the  estate.  In  this  particular  clause  these  words  are  founds  -^-^^^- 
**  and  the  person  upon  whom  such  hereditaments  shall  so  ^^^* 
descend  or  d^wihe^  8ball>.  Mnder  the  trusts  hereinbefore 
expressed  or  contained,  be  tenant  or  tenants  in  tail  male 
of  the  hereditaments  hereinbefore  by  me  devised«  so  as  In 
be  then  actuallj/  in  pq^ssitm"  {a).  The  words  are  em- 
phatic, and  shew  an  intention  to  distinguish  between  a 
constructive  possession  and  an  actual  possessioui  during 
minority,  of  the  F^zahetlet/  estate.  A  minor  is  not  in  the 
actual  possession  under  the  will  of  Colonel  Fatakmrky^ 
though  it  might  loosely  and  generally  be  said  that  by  virtue 
of  this  will  he  is  entitled  to  the  rents  and  profits.  Mr. 
Fazakerley  the  eldest  son  is  under  age,  and  therefore^  what- 
ever the  construction  or  the  shifting  clause  of  the  will 
might  have  been  in  other  respects,  the  plaintiff  is  not  in  the 
precise  condition  the  testator  required  him  to  be  before  the 
Fazakertey  estates  went  from  him. 

The  following  certificates  were  afterwards  returned  : . 

**  This  case  has  been  argued  before  us  and  our  brother 
Taunton  by  counsel ;  and  upon  the  supposition  that^  accord- 
ing to  the  practice  of  the  Court  of  Chancery,  moneys  pro- 
duced by  the  sale  of  settled  estates  under  a  power, of  sale 
and  exchange  not  yet  actually  invested  in  land,  are  yet  to 
be  considered  as  actually  so  invested,  we  are  of  opinion 
that  under  the  will  and  codicils  of  the  testator  Samuel 
Hattarden  Fazakerley^  the  plaintiff  Henry  Hatoarden  Faza- 
kerlejf  is  now  entitled  hi  possession  to  the  estates  thereby 

respectively  devised* 

T.  Denman. 

J.  Parke. 

J.  Patteson." 

**  This  case  has  been  argued  before  my  Lord  Chief  Justice 
and  my  brothers  James  Parke  and  Patteson  and  myself  by 
counsel ;  and  upon  the  supposition  that|  according  to  the 

(n)  See  the  clause,  suprd,  4. 
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practice  of  the  Court  of  Chancery,  moneys  produced  by  the 
sale  of  settled  estates  under  a  power  of  sale  and  exchange 
not  yet  actually  invested  in  land,  are  yet  to  be  considered 
as  actually  so  invested,  I  am  of  opinion,  that  under  the 
will  and  codicils  of  the  testator  S.  H,  Fazakerley,  the  plain- 
tiff H.  //.  Fazakcrley  is  not  now  entitled  in  possession  to 
the  estates  thereby  respectively  devised. 

W.E.Taunton"  (a). 


(a)  As  to  clauses  in  wills  and 
deeds  shifting  the  estate  upon  the 
accession  of  other  property,  or  re- 
quiring the  assuujption  of  a  sur- 


name and  the  use  of  particular 
arms,  see  Mr.  Butler*^  note  283  to 
Co.  Litt.  327,  Huyet^  Principles, 
148. 


A  purchaser 
who  in  his 
written  con- 
tract stipu- 
lates for  a 
good  title,  can- 
not be  re- 
quired to  com- 
plete the  pur- 
chase upon  a 
defective  title 
on  the  ground 
of  a  verbal 
waiver  of  the 
stipulation  for 
a  good  tide. 


Goss  V.  Lord  Nugent. 

Assumpsit  for  the  purchase  money  under  an  agree- 
ment for  the  sale  of  real  estate.  First  count,  averring  a 
good  title;  second,  a  good  title  except  as  to  part,  as  to 
which  defendant  waived  and  dispensed  with  the  produc- 
tion of  further  title.  At  the  trial  before  Gaselee,  3,,  at  the 
Buckingham  spring  assizes,  1832,  the  following  facts  ap- 
peared. 

Certain  garden  ground  being  advertised  by  the  plaintifF 
for  sale  by  auction,  the  defendant  went  with  Haiten,  the 
plain tifTs  attorney,  to  see  the  property^  and  agreed  to  pur- 
chase by  private  contract,  agreeably  to  the'  conditions  of 
sale.  A  written  agreement  was  immediately  executed,  and 
a  deposit  made  by  the  defendant.  The  fifth  condition  of 
sale,  and  one  of  the  terms  of  the  agreement,  was,  that  the 
vendor  should  produce  a  good  title  to  the  premises.  A 
few  days  after  the  execution  of  this  agreement,  the  de- 
fendant requested  Hatien  to  act  for  him  as  well  as  for  the 
vendor,  with  which  HaUen  complied.  Hatien  then  in^ 
formed  the  defendant  that  there  wa?  a  defect  in  the  title 
which  could  not^  be  cured,  but  that  other  purchasers  had 
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completed  their  purchases.  After  Hatten  had  mentioned  to 
the  defendant  the  circumstances  out  of  which  the  defect  in  q 
the  title  arose,  the  defendant  said  he  would  not  object  to  the  ^  v. 
title  on  the  ground  of  that  defect,  and  that  he  would  take  the 
land.  Halten,  as  solicitor  to  the  defendant,  also  waived  the 
defect.  On  the  29th  Sept.  1 8:10,  possession  was  delivered 
to  the  defendant.  In  September,  1831,  the  abstract  of  title 
was  sent  to  the  defendant  at  bis  desire,  and  in  the  following 
November  the  defendant's  solicitor  objected  to  the  title 
that  it  w^s  defective  in  the  respect  above  alluded  to,  and 
the  defendant  refused  to  complete  the  purchase.  The 
learned  judge  admitted  evidence  of  the  parol  waiver  of  the 
objection  to  the  title,  and  a  verdict  was  found  for  the 
plaintiff,  with  liberty,  however,  reserved  to.  the  defendant 
to  move  to  enter  a  nonsuit  in  case  the  Court  should  think 
the  evidence  inadmissible.  In  Michaelmas  term,  Storkes 
Serjt,  obtained  a  rule  nisi  for  a  nonsuit;  against  which,  in 
Easter  term  last, 

F.  Kelly,  IVinthrop  Praed,  and  W.  H.  Watson,  shewed 
cause.  The  question  for  the  opinion  of  the  Court  is, 
whether  that  part  of  the  stipulations  of  a  written  contract 
not  under  seal,  which  relates  to  the  production  of  a  good 
title,  can  be  waived  by  parol.  It  seems  quite  clear  that  by 
law  it  may  be  so;  though  it  is  admitted  that  parol  evidence 
of  any  thing  which  occurred  before  or  at  the  time  the 
written  contract  was  entered  into,  cannot  be  received  tQ 
vary  such  contract.^  In  the  cases  of  Preston  v  Merceau, 
executor  (a).  Meres  v.  Ansell{h),  and  Haynes  v.  Hare  (c),  in 
which  the  Court  refused  to  admit  parol  evidence  to  vary 
a  written  contract,  the  evidence  offered  was  of  facts  con,- 
temporaneous  with  the  making  the  agreement  which  was 
reduced  into  writing.  The  agreement,  though  in  writing, 
is  not  a  deed.  One  of  the  stipulations  in  the  contract  is 
for  the  production  of  a  good  title.     A  good  title  is  deduced 

ia)  S  W.  Bla.    1249.  (h)  3  Wils.  275.         (c)  1  H.  Bla.  659. 
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188S.        except  as  to  a  particular  part,  and  a  new  agreement  is 
Q^g        entered   intoi  in  which  the  purchaser  agrees  to  waive  all 
V.  objections  to  the  title  in  respect  of  this  particular  defect. 

'  Both  these  agreements  are  equally  parol  and  of  equal  force 
at  common  law.  In  Starkie  on  Evidence  (a),  it  is  said, 
'^  It  is  a  general  rule,  that  where  an  agreement  has  been 
reduced  to  writing,  evidence  of  oral  declarations  made  at 
the  same  time  shall  not  be  admitted  to  contradict  or  alter 
it.  A  written  agreement,  however,  where  it  is  not  under 
seal,  may  be  altered  by  the  addition  of  new  terms,  by  an 
oral  agreement,  which  in  (|ict  constitutes  a  new  agreement, 
incorporating  the  former  one^  or  as  has  been  seen,  such 
an  agreement  may  be  wholly  discharged  by  parol,  before 
any  breach  has  occurred,'*  and  the  case  of  Lord  Milian  v. 
Edgttorth  (b)  is  referred  to.  In  PkilUpps  on  Evidence  {e), 
many  cases  are  cited,  and  the  rule  in  equity  is  laid  down. 
It  i»  there  saidi "  the  defendant  may  be  admitted  also  to 
prove  by  parol  evidence,  that  after  signing  the  written 
agreement,  the  parties  made  a  verbal  agreement  varying  the 
former;  provided  these  variations  had  been  so  acted  upon 
that  the  original  agreement  can  nO  longer  be  enforced 
without  a  fraud  upon  the  defendant.''  It  would  be  a 
fraud  upon  the  plaintiff  in  this  case,  if  the  defendant,  after 
having  been  informed  of  the  defect  and  of  the  facts  out  of 
which  it  arose,  and  having  notwithstanding  taken  posses«> 
sion  and  exercised  his  ownership,  should  depart  from  his 
contract.  This  case  is  stronger  in  every  circumstance  than 
that  of  Legal  v.  Miller  (d),  referred  to  in  PhilUpp%  on  Evi- 
dencei  in  which  the  Court  allowed  a  party  to  set  up  a  sub* 
sequent  parol  agreement  to  vary  a  written  contract.  That 
which  is  not  under  seal,  the  common  law  treats  as  merely 
patx>] ;  whether  it  be  verbal  or  reduced  into  writing  is  im- 
material. This  being  so,  it  would  be  most  inconvenient  if 
the  paroli  i.  e.  unsealed  writing,  could  not  be  waived  by  a 
subsequent  oral  agreement.     It  is  the  common  course  to 

(ii)  Pint  edition,  1003  (s).  /first  edition.) 

(6)  1  Bro.  P.  C.  Sd  edit.  513 ;  (c)  5th  edition,  page  577. 

but  referred  to  as  6  Bro.  P.  C.  587,         {d)  3  Vez.  sen.  399. 
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.Wftive  objecttoQs  to  titlei  which  the  party  considers  not        18SS. 

fcry  materia^  by  word  of  mouth.    The  statute  of  frauds      *^*^_^ 

does  not  affect  this  question.    The  cases  which  have  been  v. 

decided  upon  thatstatute  do  not  apply.     It  is  not  intended  Lo»^  WfooBur. 

here  to  give  evidence  entirely  to  set  aside  the  contract,  but 

merely  to  shew  a  waiver  of  some  trifling  part  of  it.     It 

cannot  be  said  that  by  admitting  the  parol  evidence  offered 

in  this  case,  the  object  of  the  statute  of  frauds  \tfould  be 

defeated.     If  it  be  considered  that  this  agreement  to  make 

out  a  good  title  must  by  reason  of  the  statute  be  necessarily 

tn  writingt  yet  that  act  contains  no  clauses  from  which  it  can 

be  inferred  that  such  a  stipulation  may  not  be  vacated  by 

paroL     It  seems  quite  clear  that  a  contract  in  writing  may 

be  totally  abandoned  by  parol;  and  if  the  parties  can  vacate 

the  whole,  A  fortiori  they  can  waive  a  part.    The  stipula* 

tion  for  the  production  of  a  good  title,  is  in  the  nature  of  a 

mere  condition  precedent  to  the  agreement  for  the  purchase 

of  land,  to  be  performed  by  the  vendor,  and  capable  there* 

fore  of  being  waived  by  the  vendee.     In  almost  every  case 

there  b  a  verbal  alteration  as  to  the  time  for  completing 

the  purchase,  but  it  has  never  been  held  that  the  party 

therefore  cannot  enforce  the  contract. 

Siorke$,  Seijt.  and  Folktt,  contri.  The  defendant  is  en- 
titled to  a  nonsuit  on  the  ground  of  the  improper  admission 
of  evidence  of  the  parol  waiver.  The  effect  of  admitting 
the  evidence  in  this  case  would  be  to  introduce  all  the  mis- 
chiefs which  the  statute  of  frauds  was  intended  to  prevent. 
No  case>  either  in  law  or  in  equity,  has  gone  so  far.  The 
rules  of  evidence  are  invariably  the  same  in  the  courts  of  law 
and  tn  equity  (a).  Evidence  is  not  admissible  in  a  Court 
of  Equity  to  vary  a  written  agreement.  The  contract  in 
this  case  was,  that  the  defendant  was  to  have  a  good  title ; 
and  the  contract  now  attempted  to  be  set  up  isj  that  he  is 
to  take  the  land  with  a  defective  title*     A  contract  in  writing 

(a)  Siifii.  Vend.  7th  sdition,  136. 
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1833.         ^^y  be  wholly  abandoned  by  parol,  but  cannot  be  varied. 
In  Buckhouse  v.  Crossbj/{a)  Lord  Hardwicke  observed,  that 
the  statute  of  frauds  requires  that  all  contracts  and  agrce- 
lord  Nugent,  ments  concerning    land   should  be  in    writing.     Now  an 

agreement  to  waive  a  purchase  contract  is  as  much  an 
agreement  concerning  lands  as  the  original  contract.  Upon 
this  it  is  observed  by  Sir  Edward  Sugden{b\  that  notwith- 
standing this  observation  of  Lord  Hardwicke  it  is  universally 
considered,  that  an  agreement  in  writing  concerning  land 
may  be  discharged,  although  it  cannot  be  varied^  by  parol. 
And  in  a  late  case,  where  all  the  authorities  were  men<- 
tioned,  but  in  which  it  was  not  necessary  to  decide  the 
point,  the  Master  of  the  Rolls  appeared  to  consider  that  a 
written  agreement  might  be  abandoned  by  parol,  Price  v. 
Dyer  (c) ;  Lewis  v.  Jones  (rf),  Thellusson  v.  Woodford  {e), 
Clinan  v.  Cooke  (/)•  A  number  of  decisions  in  the 
courts  of  equity  have  been  cited  on  the  other  side.  In 
all  those  cases  the  defendant  gave  in  evidence  a  parol 
abandonment  of  the  contract  which  the  plaintiff  sought  to 
enforce,  in  order  to  show  that  the  plaintiff  was  not  entitled 
to  relief  by  a  court  of  equity.  That  is  very  different  from 
this  case.  Here,  the  plaintiff  is  attempting  to  enforce  a 
contract  partly  written  and  partly  verbal.  Such  a  contract 
a  court  of  equity  would  not  compel  a  defendant  specifically 
to  perform.  After  an  examination  of  all  the  cases.  Sir  £.  Sug- 
den  thus  sums  up  the  law  on  the  subject  (g):  "  The  result 
of  the  authorities  as  to  a  parol  variation  of  a  written  agree- 
ment appears  to  be, —  1.  That  evidence  of  it  is  totally  in- 
admissible in  law.  2.  That  in  equity  the  most  unequivocal 
proof  of  it  will  be  expected.  3.  That  if  it  be  proved  to  the 
satisfaction  of  the  Court,  and  is  such  a  variation  as  the 
Court  will  act  upon,  yet  it  can  only  be  used  as  a  defence 
to  a  bill  demanding  a  specific  performance,  as  it  is  inad- 

(a)  Eq.  Ca.  Abr.  3d,  pi.  44.  &  Ryl.  567. 

(b)  Sugd.  Vend.  7th  edit.  134.  (e)  4  Ves.  jun.  326. 

(c)  17  Ves.  jun.  356.  (/)  1  Scho.  &  Lef.  2«. 

(d)  4 B.  &C. 506, 514 ;  6  Dowl.  (g)  Sugd.  Vend.  7th  edit.  139. 
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missible  as  a  ground  lo  coDipel  a  specific  performance:         i8S3. 
unless,  4tiilyy  there  has  been  such  a  part  performance  of      ^^n^^^ 
the  new   parol  agreement  as  would  enable  the  Court  to  9. 

grant  its  aid  in  the  case  of  an  original  independent  agree-  Lord  Nugent. 
oienty  and  then,  in  the  view  of  equity,  it  is  tantamount  to 
a  written  agreement.  It  is  clear,  upon  the  evidence  of  Mr. 
Hatten  himself,  that  the  defendant  did  not  understand  what 
was  the  defect  in  the  title  which  he  agreed  to  waive ;  and 
therefore  the  Court  will  be  the  more  willing  to  enforce  a 
strict  compliance  with  the  provisions  of  the  statute  of 
frauds.  [Parke,  i.  In  Cuff's.  Penn{a)  the  time  for  per- 
forming the  contract  was  extended  by  parol ;  and  it  does 
not  appear  that  there  was  any  part  performance  of  the 
contract.  Litiledale,  J .  Many  actions  have  been  brought  for 
the  non-performance  of  a  contract,  where  the  time  has  been 
extended  by  parol,  but  I  could  never  understand  upon  what 
principle.] 

F.  Kelly  referred  to  Warren  v.  Siaggs  (6)  and  Williams 
V.  Jones  (c). 

In  the  course  of  this  term  the  judgment  of  the  Court 
was  delivered  by 

Dbnman,  C.  J.,  (who,  after  stating  the  facts  of  the 
case,  thus  continued.) — By  the  general  rules  of  the  com- 
mon law,  if  there  be  a  contract  which  has  been  reduced 
into  writing,  verbal  evidence  is  not  allowed  to  be  given  of 
what  passed  between  the  parties,  either  before  the '  written 
instrumentwas  made,  or  during  the  time  that  it  was  in  a  state 
of  preparation,  so  as  to  add  to  or  subtract  from,  or  in  any 
manner  to  vary  or  qualify  the  written  contract;  but  after 
the  agreement  has  been  reduced  into  writing,  it  is  compe- 
tent to  the  parties,  at  any  time  before  breach  of  it,  by  a  new 
contract  not  in  writing,  either  altogether  to  waive,  dissolve, 

(fl)  1  M.  &  S.  91,  (c)  7  Dowl.  &    Ryl.  549  ;     6 

(6)  Cited  3  T.  R.  591.  Barn,  k  Cressw.  108.  S.  C. 
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1833.        ^^  fttintil  the  former  agreement,  or  in  any  mamier  to  ftdd  to 

^«*v*^^       or  subtract  from,  or  vary  or  qualify  tlie  terms  of  it,  a«d 

Gbss         thus  to  make  a  new  contract,  which  is  to  be  proved  partiy 

Lord  Nugent,  hy  the  written  agreement  and  partly  by  the  subsequent 

verbal  term^  engrafted  upon  what  will  be  thus  left  of  the 
written  agreement.  And  if  the  present  contract  had  not 
been  subject  to  the  control  of  any  act  of  parliament,  we 
think  that  it  would  have  been  competent  for  the  parties, 
by  word  of  mouth,  to  dispense  with  requiring  a  good  titie 
to  be  made  to  the  lot  in  question,  and  that  the  action 
might  be  maintained.  But  the  statute  of  frauds  has  made 
certain  regulations  as  to  contracts  for  the  sale  of  lands, 
and  enacts  (section  4),  "  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning the  same,  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully 
authorized."  It  is  to  be  observed,  that  the  statute  does 
not  say,  in  distinct  terms,  that  all  contracts  or  agreements 
concerning  the  sale  of  lands  shall  be  in  writing:  all  that  it 
enacts  is,  that  no  action  shall  be  brought  unless  they  are  in 
writing,  and  as  there  is  no  clause  in  the  act  which  requires 
the  dissolution  of  such  contracts  to  be  in  writing,  it  should 
rather  seem  that  a  written  coiitract  concerning  th^  sale  of 
lands  may  still  be  waived  and  abandoned  by  a  new  agree 
ment  not  in  writing,  90  as  to  prevent  either  party  from 
recovering  on  the  contract  which  was  in  writing*  It  is  not| 
however,  necessary  to  give  an  opinion  on  that  point,  as  this 
if  not  a  waiver  and  abandonment  of  the  whole  written 
agreement,  but  only  of  a  part  of  it;  and  the  question  is, 
what  is  the  effect  of  that  i  It  has  been  said  by  the  plain* 
tiff  that  this  does  not  in  any  degree  vary  what  is  to  be  done 
by  either  party;  that  the  same  land  is  to  be  conveyed, 
there  is  to  be  the  same  extent  of  interest  in  the  land,  and  it 
is  to  be  conveyed  at  the  same  time,  and  the  same  price  is. 
to  be  paid,  and  that  it  is  only  an  abandonment  of  a  col- 
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lateral  point.     But  we  think  that  the  object  of  the  statute         isss. 

of  frauds  was  to  exclude  all  oral  evidence  as  to  contracts      ^x'^v^i^ 

for  the  sale  of  lands,  and  that  any  contract  which  is  sought  9, 

to  be  enforced  must  be  proved  by  writing  only.     But  in  Ix^rdNuossT. 

the  present  case  the  written  contract  is  not  that  which  is 

soQght  to   be  enfbfxsed;  it  is  a  new  oontract  which  the 

parties  have  entered  into,  and  that  new  contract  is  to  be 

proved  partly  by  the  former  written  agreement,  and  partly 

by  the   new  verbal    agreement.      The   present  contract, 

therefore,  is  not  a  contract  entirely  in  writing,  and  as  to  the 

title  being  collateral  to  the  land,  the  title  appears  to  us  to 

be  a  most  essential  part  of  the  contract;  for  if  there  be  not 

a  good   title  the  land  may  in  some  instances  better  not 

be  conveyed  at  all.     But  our  opinion  is  not  formed  upon 

the  stipulation  about  the  title  being  an  essential  part  of  the 

agreement,  but  upon  the  general  effect  and  meaning  of  the 

statute  of  frauds,  that  the  contract  now  brought  forward  by 

the  plaintiff  is  not  wholly  a  contract  in  writing.     We  do 

not  say  that  verbal  evidence  may  not  be  given  of  customs 

and  usages  applicable  to  the  subject-matter  of  the  written 

contract^  where  the  contract  is  silent :  that  has  been  done 

in  a  great  variety  of  instances.     Whether  the  plaintiff  may 

not  have  relief  in  a  court  of  equity  we  give  no  opinion  :  it 

would  be  for  the  Court  to  decide  upon  the  case  which 

should  be  brought  before  them.     There  have,  however, 

been  some  cases  at  law  on  contracts  within  the  statute  of 

frauds,  where  verbal  evidence  has  been  allowed  ;    Warren  v. 

SiaggSf  cited  in  Settler  v.  Holland  (a).  Thresh  v.  Rake  (6), 

and  Cuff^v.  Penn  (c).  These  were  cases  where  the  time  for 

the  performance  of  the  contract  had  been  enlarged  by  a 

verbal  agreement,  and  the  decision  proceeded  on  the  ground 

that  the  original  contract  continued,  and  that  it  was  only  a 

substitution  of  different  days  of  performance.     It  is  not 

necessary  to  say  whether  these  cases  were  rightly  decided. 

If  they  were  so,  still  the  present  is  a  different  case ;  for 

(a)  3  T.  R.  591.  (h)  1  Esp.  N.  P.  C.  53.         (c)  1    M.  &  S.  21. 

D  2 
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here,  without  doubt,  the  terms  of  the  original  contract  were 

varied.     This  rule  must  therefore  be  made  absolute  for  a 

V,  nonsuit. 

Lord  NuoBNT.  Rule  absolute  (a). 


(fl)  And  see  Brodie  v.  St.  Paul, 
1  Ves.  jun.  3?6;  Pym  v.  Black- 
bum,  3  Ves.  jnn.  40,  n. ;  WilU  v, 
Stradling,  ibid.  378;   Forster  v. 


Hall,  ibid.  696,  712;  Boydell  v. 
Drummond,  11  East,  142,  and  2 
Campb.  157;  WhUe  y,  MatUson, 
2  Stark.  N.  P.  C.  325. 


SWEETAPPLE  V.  J  ESSE. 

Where  in  an     C/ASE  for  slander.    The  declaration  stated  that  the  plain- 
slander  the       ^'^  ^^^^  ^^  good  reputation  amongst  his  neighbours,  and 

declaration       ^^d  not  been,  nor  until  the  publishing  of  the  libel  therein- 
alleged  that  r  © 
the  defendant   after  set  forth,  had  been  suspected  to  have  been  guilty  of 

had  said  of  the  fg^njuHy  setting  fire  to  his  house  and  premises,  or  of  any  other 

he  had  set  fire  crime  :    By  means  whereof  he  had  deservedly  obtained  the 

inises  ^nnu-*^"  8^^^  opinion  and  credit  of  all  his  neighbours  and  others  to 
endo  that 


whom  he  was  known :  That  before  the  time  of  speaking 
the  false  &c.  words  thereinafter  mentioned,  certain  pre- 
mises in  the  plaintiff's  possession  had  been  destroyed  by 
6re  :  Yet  the  defendant,  to  bring  the  plaintiff  into  disgrace 
and  to  cause  it  to  be  suspected  that  he  had  been  and  was 
guilty  of  mlfully  setting  his  house  and  premises  on  fire^  as 
thereinafter  stated  to  have  been  charged  upon  and  imputed 
to  him  by  the  defendant,  and  to  subject  him  to  the  pains 
and  penalties  by  the  laws  of  this  kingdom  made  and  pro- 
S^'^t  tf""c"^'rt  ^*^^^  against,  and  inflicted  upon  persons  guilty  thereof, 
could  not  after  and  to  vex,  harass,  and  oppress  him,  theretofore  in  a  certain 
sirae^diaiuhe  discourse  which  the  defendant  had  of  and  concerning  the 
juryhad'foun    said  plaintiff,  and  of  and  concerning  the  premises  which 

fendant  meant  ^^^  been,  whilst  in  the  plaintiff's  occupation,  destroyed  by 

to  impute  to 

the  plaintifF  that  he  had  done  it  unkmfvUy  or  fdonkuily,  as  well  as  mlfully* 

Nothing  more  will  be  presumed  after  verdict,  than  was  necessary  to  support  the  alle- 
gations in  the  declaration,  (h) 

(6)  Vide  Fither  v.  Clement,  1  Mnnn.  &  Ryl.  28t. 


the  plaintiflP 
had  been 
guilty  of  wil- 
fully setting 
fire  to  the  pre- 
mises whicn, 
whilst  in  his 
occupation, 
had  been  de- 
stroyed by 
fire,  it  was 
held  on  mo- 
tion in  arrest 
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fire  as  aforesaid^  in  the  presence -and  hearing  of  one  Edsay  and         1833. 
divers  others,  spoke  the  false  8cc.  words  following;  that  is  to 


SWEETAPPLE 


Jesse. 


say,  ''have  you  heard  the  report  about  the  fire  at  Charlton  ?''  v. 

(thereby  meaning  the  fire  by  which  the  premises  so  in  the 
occupation  and  possession  of  the  plaintiff  had  been  de* 
stroyed;)  and  upon  the  defendant's  being  asked  ''what 
report? ''he  the  defendant  then  and  there  answered  and 
spoke,  and  published  in  the  presence  of  Edsay  and  the 
others,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  premises  which  had  been  so  destroyed  by 
fire  as  aforesaid,  the  false  &c.  words  following,  t.  e.  '*  why, 
that  young  Sweetapple  (meaning  the  plaintiff,)  has  set  his 
own  premises  on  fire;''  thereby  then  and  there  meaning 
tbsfllre -plaintiff  had  been  guilty  of  wilfully  setting  Jire  to 
the  said  premises  so  in  his  occupation  and  possession 
as  aforesaid.  [The  charge  was  slightly  varied  in  other 
counts.]  By  means  of  the  speaking  and  publishing  of 
which  said  several  false,  scandalous,  malicious,  and  defa- 
matory words  the  plaintiff  had  been  injured  in  his  reputa- 
tion; and  divers  persons  had,  and  still  did  suspect  and 
believe  him  to  have  been  a  person  guilty  of  wilfully  setting 
fire  to  his  premises,  so  as  aforesaid  charged  upon  and  im- 
puted to  him,  and  by  reason  thereof  refused  to  have  any 
transaction,  acquaintance,  or  discourse  with  the  plaintiff 
as  they  were  before  used  and  accustomed  to  do.  Plea, 
the  general  issue.  At  the  trial  before  TaufUon,  J.,  at  the 
Hampshire  summer  assizes,  1832,  the  plaintiff  obtained  a 
verdict,  damages  50/.  In  Michaelmas  term  following 
Dampier  obtained  a  rule  nisi  for  arresting  the  judgment; 
against  which 

Merewether,  Seijl.,  and  Follett,  now  shewed  cause.  It 
is  presumed  that  the  rule  was  obtained  on  the  ground  that 
a  party  may  innocently  set  his  house  on  fire,  and  that  there- 
fore the  charging  the  plaintiff  with  setting  his  house  oh 
fire  is  not  actionable,  unless  it  be  charged  to  have  been 
done  with  an  intent  to  injure  the  property  of  others.    After 
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1833.        verdict,  ho.w4ver9  tbe  allegatioH.  contained  in  the  €l«ckr«tio«, 
Sw££TiLPPL£    ^b^t  by  the  words  '*  youug  Sweetapple  h'os  set  his  owa  prewi- 
^-  sesoa  fire, "  the  defendant  meant  that  the  plaintiff  had  been 

guilty  of  wilfully  settingjire  to  the  preuuses,  16  sufficieBt  to 
umintain  the  vecdict  It  is  not  necessary  that  it  slioi4d 
have  been  stated  if}  have  been  done  Jeloniously,  Tbe 
words  are  to  be  construed  in  the  maouei  in  which  they  are 
usually  understood.  The  innuendo  here  is,  guilty  of  wil- 
fully setting  his  premises  on  fire..  In  the  case  of  Peake  v» 
Oldham  {a),  the  colloquium  was  of  and  concerning  iktg 
death  of  one  Daniel  Dolly^  and  the  words  were,  *^you  are 
a  bad  man,  and  I  am  thoroughly  convinced  that  you  a«e 
guilty  (meaning  guilty  of  the  murder  of  the  said  Do%>) 
and  rather  than  you  should  want  a  hangmaov  I  will  be  youf 
executioner. "  There  it  was  argued  that  there  were  many 
innocent  ways  in  which  a  man  may  cause  the  death  of 
another,  as  in  the  case  of  a  physician,  reported  in  2  Bui- 
strode,  10,  11(6),  and  that  therefore  the  words  '^  guilty  of 
the  death,'*  do  not  of  themselves  necessarily  impont  a 
charge  of  murder.  But  Lord  Mansfield,  with  whom  the 
other  judges  agreed,  said  tliat  these  words  amounted  to  a 
charge  and  imputation  of  a  very  foul,  and  heinous  kind,  and 
that  the  word 'guilty 'implies  a  malicious  intent^  and  can 
be  applied  only  to  something  which  is  universally  allowed 
to  be  a  crime.  [Denman,  C.  J.  There,  in  the  wordb  of 
the  slander  itself  the  plaintiff  is  charged  with,  being  'guilty.' 
Here,  the  expression  occurs  only  in  the  innuendo.]  After 
verdict  the  Court  will  assume  that  the  words  were  spoken 
in  the  sense  imputed  to  them  by  the  innuendo..  Lond 
Mafufield,  in  his  judgment  in  the  case  whidi  has  been 
already  referred  to,  says,  "  where  it  is  clear  that  the  words 
ane  defectively  laid,  a  verdict  will,  not  cure  them:  but 
where,  from  their  general  import,  they  appear  to  have  been- 
spoken  with  a  view  to  defame  a  party,,  the  Court  ought 
not  to  be  industrious  in  putting  a  consUuction  upon  them. 

(a)  1  Cowper's  Reports,  275,  (b)  Miller  Vi  Bvckdon, 
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rfifferest  from  wkfti  tbey  bear  in  the  common  aeceptetioB 
and  meaning  of  ihem.  "  And  bia  lordsbif)  referred  to  a  Sweetapple 
eate  m  which  the  Co4irt,  itpon  motion  in  arrest  of  judgment, 
beM  worde  actionnble, '  because  from  the  whole  frame  of 
tbena  ihejT  were  spoken  by  way  of  imputation;'  In  this 
case  Che  whole  frame  and  form  of  the  words  shew  thai  it 
wae  meant  to  impute  to  the  plaintiff  a  crime.  [Parke,  J. 
Might  not  aU  the  irniuendos  be  believed  an4  yet  impute  no 
crime  ?  The  plaintiff  might  hftve  set  fire  tio  liis  house  ml- 
/Mfr  bift  it  does  not  appear  that  there  was  an  intention  to 
eoBHnit  a  fraud  upon  another  person.]  [PatUson,  J.  It  n 
not  said  to  have  been  done  unlawfully.  It  mig^t  be  done 
wilfulfy  without  being  an  wdawful  or  criminal  act.  Upon 
the  record  there  is  nothing  beyond  an  imputation  that  the 
piaintiff  wilfaify  set  his  house  on  fire.]  In  the  case  of 
Avertf  V.  Hoole  (a),  which  was  an  action  against  an  unquali- 
fied person  for  using  a  gun,  the  declaration  merely  stated 
Aat  the  defendtint  used  a  gun,  being  an  engine  for  the  die- 
slrric/JoM  of  game,  IPatteson,  J.  It  must  have  been  stated 
that  he  was  a  person  not  qualified.]  That  does  not  appear. 
It  was  oiijected  in  arrest  of  judgment,  that  it  was  not 
averred  that  the  defendant  used  the  gun  for  the  destruction 
of  game,  and  this  objection  the  Court  over-ruled ;  Lord 
Mattefield  observing  that  such  an  ambiguity,  though  it 
miglit  be  gpod  cause  of  special  demutTer,  or  an  objection 
to  a  conviction,  was  cured  by  verdict.  The  point  cannot 
be  %iJie&er  the  declaration  has  been  technically  drawn,  for 
all  defects  in  point  of  form  are  cured  by  verdict;  but 
whether  after  trial,  the  jud^  having  told  the  jury  what  the 
words  meaot»  and  the  jury  having  found  a  verdict  for  the 
jriaintifl^  the  Court  will  not  presume  that  the  house  was 
in  a  town,  and  that  thus  the  wilfully  setting  fire  to  it 
wm  criminal,  or  that  it  was  proved  that  the  defendbnt 
neanC  to  charge  the  plaintiff  with  a  fraudulent  intent.  If 
the  chary  is  consistent  with  the  guilt  of  the  party,  tlie 

(a)  In  a  note  to  %  Douglas,  688. 
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1833.  Court  will  not  after  verdict  arrest  the  judgment.  In  a  note 
by  Serjt,  Williams  to  I  Saund.  228,  it  is  said  ''where  in 
debt  for  rent  by  a  bargainee  of  a  reversion  the  declaration 

Jesse.  omitted  to  allege  the  attornment  of  the  tenant  which  before 
the  Stat.  4  Anne,  c.  1 6,  s.  9,  was  a  necessary  ceremony  tp 
complete  the  title  of  the  bargainee,  and  upon  nil  debet 
pleaded  there  was  a  verdict  for  the  plaintiff,  such  omission 
was  cured  by  the  verdict  by  common  law, "  and  the  case  of 
Hitchins  v.  Stevens  {a)  is  cited.  [Patteson,  J.  In  the  case 
of  Jackson  v.  Pe$ked(b),  it  was  held,  that  where  in  an  action 
by  a  reversioner  for  an  injury  to  his  reversion,  the  facts 
stated  in  the  declaration  do  not  necessarily  shew  that  the 
reversion  was  prejudiced,  and  the  plaintiff  does  not  allege 
that  his  reversionary  estate  was  damaged,  the  judgment 
ought  after  verdict  to  be  arrested.  Parke,  3.  All  that  we 
can  say  after  the  verdict,  upon  looking  at  this  declaration, 
is,  that  the  defendant  meant  to  impute  to  the  plaintiff  that 
he  set  his  house  on  fire  wilfullj/.^  In  Collins  v.  Gihbsijc), 
the  distinction  between  demurrer  and  arrest  of  judgment  is 
pointed  out.  There  the  Court  held,  that  where  the  plain- 
tiff had  omitted  to  allege  performance  of  that  which  was  a 
condition  precedent  to  be  performed  on  his  part,  the  defect 
could  not  be  supplied  upon  demurrer  or  motion  in  arrest  of 
judgment  by  default,  but  only  where  the  objection  is  made 
after  verdict;  and  that  this  was  the  criterion  by  which  to 
know  whether  or  not  such  defects  could  be  supplied. 

The  wilfully  setting  fire  to  a  man's  own  premises  might 
be  a  misdemeanor  for  which  he  would  be  punishable  by 
law ;  Hawkins,  Pleas  of  the  Crown,  c.  39,  s.  3 :  and  the 
Court  will  after  verdict  assume  those  circumstances  to 
have  been  proved  which  render  such  wilful  burning  criminal. 

Denman,  C.  J. — It  would  be  quite  necessary  to  go  the 
whole  length  of  Mr  FolktCs  argument,  '^  that  it  is  sufficient 
if  the  charge  made  by  the  defendant  is  consistent  with  the 

(a)  T.  Rajm.  487,  2  Show.  233.     (6)  1  M.  &  S.  234.    (c)  2  Burr.  899. 
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guilt  of  the  party  "  in  order  to  sustain  this  verdict.     This 
however,  I  think,  we  cannot  do.   All  matters  that  are  neces-   ^ 

SWEETAPPLE 

sarily  involved  in  the  allegation  contained  in  the  declaration,  v. 


must  be  presumed  after  a  verdict  for  the  plaintiff,  but  we 
cannot  presume  that  there  was  proof  of  all  those  circum- 
stances which  are  necessary  to  warrant  the  verdict,  and 
which  are  not  inconsistent  with  the  allegations  in  the  de- 
claration. 

LiTTLEDALE,  J. — I  am  of  Opinion  that  the  judgment 
must  be  arrested.  In  order  to  support  the  action  it  would 
have  been  necessary  for  the  plaintiff  to  allege  and  prove  that 
the  house  in  Charlton  was  contiguous  to  other  houses,  or 
that  it  was  intended  to  impute  to  the  plaintiff  that  the 
setting  fire  to  the  premises  was  done  in  fraud  of  others. 
The  words,  however,  which  were  used,  Ynay  have  been  used 
consistently  with  a  supposition  that  the  plaintiff's  intention 
was  perfectly  innocent. 

Parke,  J. — I  am  entirely  of  the  same  opinion.  If  the 
fact  had  been  that  the  house  was  near  to  others,  it  would 
have  been  a  misdemeanor  wilfully  to  have  set  it  on  fire ; 
but  at  common  law  this  must  have  been  alleged  upon  the 
record.  So  if  the  house  was  insured,  and  it  had  been  in- 
tended to  impute  to  the  plaintiff  that  he  had  done  this  in 
fraud  of  his  insurers,  this  should  have  been  alleged  upon 
the  record.  So  if  the  burning  was  by  a  tenant,  and  it  was  . 
meant  to  be  imputed  to  him  that  he  set  fire  to  the  premises 
with  intention  to  injure  his  landlord,  this  also  must  have 
been  alleged  upon  the  record.  All  that  the  plaintiff  in  this 
case  alleges  that  the  defendant  intended  to  charge  him  with 
is,  that  he  wilfully  set  fire  to  his  own  premises.  After  ver^ 
diet,  every  thing  that  is  necessary  to  be  proved  in  order  to 
support  the  allegations  of  the  declaration  must  be  taken  to 
have  been  proved.  Here,  we  must  take  it  to  have  been 
proved  that  the  defendant  intended  to  charge  the  plaintiff 
with  having  set  fire  to  his  premises  wilfully,  but  we  are  not 
by  the  verdict  called  upon  to  presume  any  thing  further. 


Jesse. 
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183^  Patteson,  J. — I  am  entirely  of  the  same  opkiioo.  The 

JAidgment  ought  to  be  arrested.  The  declaratiDii  shouM 
at  aU  events  have  averred  that  the  defenclaiit  meant  tQ  im- 
pute to  tbe  plaintiff  that  be  had  been  guiUy  of  unlarwfuUy 
or  felonioiisly  setting  fire  to  his  premises ;  then  after  ver* 
diet  we  might  have  presumed  that  the  jury  found  that  k 
was  intended  to  impute  aa  unlawfn)  or  felonious  intent. 
Here  however  there  is  nothing  whatever  in  the  deckifaiion 
which  shews  that  the  imputation  was  of  a  felonious  or 
unfa'wftil  intent. 

Rule  absolute. 


ELiaADBTH  CaeBv  Administratrix,  !i,c^  of  Joseph 
Walker,  deceased,  ty,  Robbbt  Roberts. 

By  an  inden-  COVENANT.  The  declaration  stated  that  on  23  March, 
thatil.  has^  1801,  Walker  by  his  writing  obligatory  became  bound  to 
agreed  to  pay    J^^^  Smith  in  the  penal  sum  of  1200/.,  subject  to  a  condi- 

a  debt  owing       .  _        .  _  ,         ,  .,^        «.... 

from  B.  to  C,  tmu,  whereby,  after  recitmg  that  the  said  Jnu  SmUk  had 

^th^J^^"^''^  paid  a  certain  sum  of  money  for  the  purchase  of  an  annuity 

indemnify  of  lOOL  for  her  life  payable  quarterly,  the  condition  of  the 

spect'of  »icb  ^"^  ^"*  declared  to  be,  that  Walker,  his  heirs,  executors, 

debL    A.  administrators  and  assignsy  should  pay  unto  the  said  Ann 

C.  who  8u!i^  Smitlh  her  executors,  administrators  and  assigns,  one  clear 

and  obtains  annuity  of  100/.  to  commence  from  the  25tfa  March  then 

judgment 

against  £.   £.  instant,,  and  to  be  payable,  during  her  life,  by  four  quar- 

ihe^amount  of  ^""^^  paymente,  on  &c. :  That  on  10th  December,  1807,  a 
the  debt  from  certain  indenture  of  bai^in  and  sale  was  made  between 
ha^idc!      ^olker  of  the  first  part,  the  defendant  of  the  second  part, 

and  WiUiam  Roberts  and  Johr^  RoberU  of  the  third  part^ 
and  sealed  with  the  seal  of  the  defendant,  and  duly  inrolled 
within  six  months,  by  which  indenture,  after  reciting  that 
Walker  was  seised*  of  certain  freehold  messuages,  8cc.  there* 
inafter  granted  &.c.  in  fee,  and  certain  leasehold  messuages, 
8u:*  thereinafter  assigned,  and  of  their  respective  appurte- 
nances, but  that  the  same  were  subjiect  to  the  several  mort- 
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gsges,  fdffmemks,  and  other  iiic«MbraBC«s  MenticHMtl  m  Ike        to&s. 
first  scbe4iik  to  tke  raul  nckBtiice,  and  that  Walker  was 
Midafcted   to   Ibe  seferat    petseos  na«cd  »  the   secoad 
sckedttie  to  the  said  iadanture,  in  the  several  simm  set 
e|»poMle  to  theif  respective  aamest  and  thai  Walker  had 
proposed  to  the  de&ndnst  to  convey  and  assign  to  hkn  the 
said  freefaiold  and  kasehotd  heiediteaaents  Sec.  and  that  the 
defendant  Bh#aM»  in  consideration  thereof^  paoF  and  dssp- 
chaigje  eke  several  mort|^geft  and  sums  of  aione]^  mentoned 
in  the  second  schedule,  and  should  paj  and  secnae  to  he 
paid  by  the  jfoint  and  separate  covenants  of  the  defendant, 
W,  Roberts  and  J.  Roberts^  an  annual  sum.  of  200^.  ta 
Walker:    And  that  the  defeudant  had  agreed  to  comply 
witifr  the  said  proposal :   The  indenture  witnessed  that  in 
consideration  of  said  anni^l  sum  of  200/.  by  the  defendant, 
U\    Roberts  aud  J.  Roberts  covenanted   to  be  paid  to 
Walker,  and  of  5«.  paid  &c.  Walker  did  grant,  bacgain  &c. 
uato  tJie  defendant  the  said  ff^ehold  and  leasehold  henedi- 
taments*.  &c.  that  is  to  say.  All  that  &c.  habendunn  to  the 
defendant  and  hia   heirs,  subjnet  to  the  several  incumt- 
brances  &£-  in  the  several  schedules  mentioned,  as  fee  as 
the  same  were  chargeable  thereon  :  And  that  the  defend^ 
ant  did  tbepeby  covenant   widi    Walker,  amongpt  other 
things,  that  the  defendant^  bis  heirs-  &c.  should  and  would 
at  all  times  dieeealiter  well'  and  sufficiently  sam,.  protect, 
defend,,  keep  harmlese  and  indemnified  said  Walker,,  his  heirs, 
esecuiorSf  admiiustraiors  and  assigne,.Rnd  his  and-  their  goods 
and  chattels,  estate  and  effects,  from  andi  against  the  pay^- 
ment  of  the  several  sums  of  money  mentioned  in  the  said 
schedule  or  any  of  them,  ando^fi^m^  andiagainstalliactiiins, 
suits,,  ckmna  or  demands,  for  attd<  upon  account  of  the  same 
or  any  of  them :  That  the  annuity  of  IQQl.  was  mentioned' 
ID  the  said  second  schedule,  and  the  same  then  and  them 
Wtts  and  from>  theneefortb  continued  to  be  a  sum  of  money, 
against  the  payment  of  which,  the  defendant  had  so  cove- 
panted  to  save,  protect,  &c.  Walker,,  hia  executors  Stc.  as 
aforesaid  :  That  aftecwaida  and  in  the  lifetime  of  A».Smithi 
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1833.         ^^  ^  December,  IS99,  5001,  or  the  said  annuity  of  100/. 
for  five  years,  which  expired  on  that  day,  became  due  to 
wtf.  Smith,  and  is  still  unpaid,  contrary  to  the  condition  of 
the  said  writing  obligatory :   That  afterwards,  on  1st  No- 
vember, 1829,  Walker  died,  after  whose  death,  on  9th  No- 
vember, in  the  same  year,  administration  was  granted  to 
the  plaintiff.  Of  all  which  premises  the  defendant  had  notice. 
Breach,  that  the  defendant  had  not  paid,  though  requested, 
the  said  sum  of  500/.  or  any  part  thereof,  to  A.  Smith,  or 
saved,  protected,  8lc.  Walker,  his  executors,  administrators, 
&c.  and  his  and  their  goods  8ic.  from  and  against  the  pay- 
ment of  said   sum  of  money   before   mentioned  in  said 
schedule,  and  of,  from,  and  against  all  actions  &c.  for  or 
upon  account  of  the  same,  but  had  wholly  neglected  8cc. 
by  reason   whereof    the  bond   became  forfeited,  and  an 
action  accrued  to  Ann  Smith  against  the  plaintiff  as   ad- 
ministratrix.    That  Ann  Smith  having,  after  the   making 
of  the  bond,  married  one  G.  Brooke,  and  since  become 
a  widow,  in  Hilary  term,  1830,  commenced  and  prosecuted 
an  action  in   K.  B.  against  the   plaintiff  as   administra- 
trix, for  recovery  of  said  sum  of  1200/.  the  penalty  of  said 
bond   so  forfeited   as  aforesaid,   and   obtained  judgment 
against  plaintiff  for  said  1200/.  and  ?/•  for  her  costs,  to  be 
levied  as  to  20/.  of  the  goods  acknowledged  &c.  and  as  to 
the  residue  of  other  goods,  quando  accidissent.     That  the 
plaintiff  as  such  administratrix  was  afterwards  on  20  April, 
1830,  obliged  to  pay  said  sum  of  20/.,  and  put  to  costs 
amounting  to  50/.  in  defending  the  said   action.     Of  all 
which  several  premises  the  defendant  had  notice,  et  sic  &c. 
Profert  of  the  letters  of  administration. 

Pleas.  ]  St.  That  defendant  has  paid  the  arrears  of  the 
said  annuity  to  Ann  Smith,  and  had  well  and  sufficiently 
saved,  protected,  8cc. 

2d.  That  if  the  plaintiff  has  been  damnified,  she  has 
been  so  damnified  of  her  own  wrong. 

3d.  That  the  plaintiff  is  not,  nor  ever  was  administratrix 
of  the  goods  8cc,  of  Walker,  deceased* 
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The  replication  joins  issue  upon  1st  plea,  and  takes  issue  IdSS. 
on  2d  and  Sd  pleas.  At  the  trial  before  Lord  Tenterderi, 
C.  J.  the  plaintiff  produced  the  letters  of  administration 
which  were  at  that  time  unstamped,  there  having  been  no 
effects  come  to  the  hands  of  the  plaintiff,  as  administratrix, 
to  the  value  of  more  than  20L  J.  Williams,  for  the  de- 
fendant, objected,  that  there  being  no  stamp  on  the  letters 
of  administration,  the  plaintiff  could  not  recover  upon  the 
covenant,  and  cited  Hunt^  administrator,  v.  Stevens  (a). 
The  learned  judge  being  of  this  opinion,  nonsuited  the 
plaintiff. 

In  Michaelmas  term,  1831,  this  Court  granted  a  new 
trial  upon  payment  of  costs  by  the  plaintiff.  And  upon 
the  second  trial,  before  Denman,  C.  J.  at  the  Middlesex 
sittings  after  Michaelmas  term,  1832,  a  verdict  w*as  found 
for  plaintiff,  damages  634/.  with  leave  to  move  to  reduce 
the  damages  to  34/.  In  Hilary  term  last  Coltman  obtained 
a  rule  accordingly,  against  which 

Campbell,  S.  G.  and  White,  shewed  cause.  It  is  con- 
tended that  inasmuch  as  the  covenant  is  only  to  indemnify 
Walker,  his  heirs,  executors,  administrators  and  assigns,  the 
plaintiff  is  entitled  to  recover  from  the  defendants  no  more 
than  she  has  been  actually  obliged  to  pay  to  the  annuitant. 
But  though  in  terms  the  covenant  is  only  to  save,  protect, 
defend,  keep  harmless  and  indemnified  Walker,  his  heirs 
&c.  from  the  payment  of  the  several  sums  mentioned  in  the 
schedule,  yet  the  Court  will  imply  an  absolute  covenant  to 
pay  these  sums.  In  Sampson  v.  Easterby  (6),  there  was  a 
lease  of  certain  mines  which  contained  a  recital  of  an  agree- 
ment made  by  the  lessee  with  the  lessor  for  pulling  down 
an  old  smelting  mill,  and  building  another  of  larger  dimen- 
sions, and  the  lease  contained  a  covenant  to  keep  such  new ' 
mill  in  repair,  and  so  leave  it  at  the  expiration  of  the  term ; 
but  did  not  contain  a  covenant  to  build  it.  It  was  held 
that  such  a  covenant  was  to  be  implied.     This  case  has 

(a)  3  Taunt.  113.  (6)  9  B.  &  C.  505;  4  M.  &  R.  A1% 
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heeia  affiitned  in  error.  Lord  Tenterden  there  BakJ,  **  Two 
qiMstioiis  were  made ;  first,  whether  the  deed  did  contM, 
accoidiiig  to  its  true  oonstnicttoo*  a  oonemmA  to  erect  tboae 
bttiUiogs  ;*'  a»d  his  lordship  apon  this  point  said,  *'  ft 
appears  evidendy  to  have  been  the  intention  of  the  parties 
that  the  building  should  be  erected;  and  as  no  precise  form 
of  words  is  necessary  (x)  OMke  a  covenant,  we  think  the  re- 
cital of  the  agreement,  that  die  building  should  be  erected, 
followed  by  the  espress  covenant  to  maintain  and  leave  it, 
do  amount  to  a  covenant  in  law  to  erect  the  building.*'  In 
this  case  there  is  a  recital  of  an  agreement,  that  the  defiend- 
ant  should  pay  and  discharge  the  several  mortgages  and 
sums  of  money  mentioned  in  the  schedule,  which  is  fol- 
lowed by  the  agreement  to  indemnify.  Upon  the  authority 
of  Smmp9(^n  v.  Easterby,  and  Salioum  v.  H(msioM{a),  which 
is  commented  upon  at  great  length  in  Samp$on  v.  Easterby^ 
the  Court  will  consider  that  in  this  case  also  there  is  a 
covenant  in  law  to  pay  the  whole  amount  of  the  various 
debts  mentioned  in  the  schedule.  If  Walker  had  been 
alive  be  would  have  recovered  from  Roberts  the  whole 
amouDt,  and  if  so,  surely  his  administratrix  can  do  the 
same, 

Coliman,  in  support  of  the  rule..  The  covenant  was 
merely  to  indemnify  against  any  injury  which  WaJker  or 
his  repi^senCatives  might  sustain  by  reason  of  the  nonpay** 
ment  by  the  defendant  of  the  debts  mentioned  in  the  sche- 
dule. The  covenant  is,  that  the  defendant  shall  save, 
protect  defend,  keep  harmless  and  indemnified  Walker 
and  his  heirs,  &c«  and  his  and  their  goods  &c.  from  and 
against  the  payment  of  the  several  sums  of  money  men* 
tioned  in  the  schedule,  and  against  all  actions^  claims  and 
demands  in  respect  of  the  same.  Could  this  action  have 
been  maintained  if  the  plaintiff  had  never  been  sued  at  all? 
The  action  by  an  executor  is  only  maintainable  in  respect 
of  damage  done  to  the  personal  estate.     Here,  the  per- 

(«)  1  Bingh.  433. 
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soiml  estate  has  not  saffered  to  a  greater  amount  than 
the  34/.  The  annuitant  may  sue  the  heir  upon  this  bond, 
and  the  defendant  may  perhaps  be  called  upon  a  second 
time.  The  ptaintiiF  is  not  entitled  to  recover  for  the  pur- 
pose of  appropriating  it  to  her  own  use,  or  of  distributing 
it  amongst  creditors.  She  can  only  recover  for  the  purpose 
of  recouping  any  damage  to  the  personal  estate,  and  there 
is  no  damage  to  the  personal  estate  until  the  money  is 
levied  upon  it.  [^Parke,J.  The  covenant  relates  to  the 
personal  estate,  and  the  very  breach  of  it  is  a  damage  to 
the  personal  estate.]  The  declaration  does  not  state  that 
the  defendant  has  not  paid  the  sums  mentioned  in  the 
scbednley  but  only  alleges  that  he  has  not  saved,  protected, 
defended,  kept  harmless,  and  indemnified  the  plaintiff. 
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LiTTLSBALB,  J. — It  scems  to  me  that  the  plaintiff  is 
entitled  to  recover  the  full  amount  under  this  covenant. 
The  declaration  states  the  bond  by  which  Walker  and  his 
repteaentatives  became  liable,  in  the  penal  sum  of  I  £00/. 
in  case  a  certain  annuity  should  not  be  paid;  that  afterwards 
an  ind^iture  was  made  between  Walker  and  the  defendant, 
and  W.  Roberts  and  J.  Roberts,  which  recited  that  Walker 
was  possessed  of  certain  estates   which   were  subject  to 
certain   incumbrances   mentioned  in  the  schedule  to  the 
deed,  and  that  Walker  was  indebted  to  the  other  persons 
mentioned    in    the    second    schedule,    and    that   Walker 
had   proposed  to  the  defendant  to  convey   to   him   the 
said    estates,  and   that  the  defendant  should,   in  consi- 
deration   thereof,    pay   and  discharge   the  several   mort« 
gages   and   sums  of  money  mentioned   in   the  sciiedule, 
and  that  the  defendant  had  agreed  to  comply  with  such 
proposal.    Then  the  deed  says,  that  in  pursuance  of  such 
agreement  Walker  conveyed  to  the  defendant  subject  to  the 
incumbrances,  and   that  the   defendant   covenanted   with 
Walker  and  his  representatives  well  and  sufficiently  to  save, 
protect,  defend,  keep  harmless  and  indemnified  Walker  and 
his  heirs  &c.  against  the  payment  of  the  sums  of  mouey 
mentioned    in   the  schedule ;    and  that  this  annuity  was 
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18SS.  mentioned  in  the  schedule.  As  far  as  the  express  cove- 
nant goes^  it  might  be  doubtful  whether  any  more  could  be 
recovered  than  the  sum  which  has  been  actually  paid  by 
Roberts.  y,g  administratrix;  but  the  former  part  of  the  deed  shews 
that  the  defendant  had  agreed  to  pay  the  several  debts  in 
the  schedule,  and  therefore  we  must  construe  this  into  a 
covenant  to  pay,  according  to  the  terms  of  his  agreement. 
The  declaration  proceeds  to  say,  that  the  annuitant  married 
Brooks,  became  a  widow,  and  afterwards  brought  an  action 
against  the  present  plaintiff,  in  which  she  recovered  the 
amount  of  the  penalty  of  the  bond  by  which  the  annuity 
was  secured.  All  this  arises  from  the  act  of  the  defendant 
in  not  paying  the  five  years'  annuity  as  he  ought  to  have 
done.  The  plaintiff,  therefore,  ought  to  recover  against 
the  defendant^  it  having  been  through  his  default  that  she 
became  liable.  The  money  wiH  not  be  put  by  the  plaintiff  into 
her  own  pocket,  since  the  annuitant  has  brought  an  action 
and  recovered  against  her  500/.  and  costs.  In  addition  to 
this,  she  has  paid  20/.  I  therefore  think  that  the  plaintiff 
is  entitled  to  recover  the  whole  amount  for  which  the 
verdict  was  given^  and  that  the  rule  must  be  discharged. 

Parke,  J. — I  am  of  the  same  opinion.  Looking  at  the 
indenture  I  think  it  contains  two  covenants.  The  first  is 
to  indemnify  Walker  and  his  representatives,  and  the 
second  is  to  pay  the  debts  mentioned  in  the  schedule  to 
the  deed.  I  have  great  doubt  whether  the  former  of  these 
covenants  is  not  sufficient  to  entide  the  plaintiff  to  recover 
the  whole  amount.  If  that  be  not  sufficient,  then  the  other 
may  be  resorted  to.  This  is  a  personal  contract  touching 
personal  property,  not  dying  with  the  testator,  and  there- 
fore surviving  to  the  administratrix.  This  case  somewhat 
resembles  one  which  has  been  before  us. 

Patteson,  J. —  I  am  entirely  of  the  same  opinion.  I 
think  there  is  an  express  covenant  not  only  to  indemnify, 
but  also  to  pay.  Mr.  CoUman  says  that  the  declaration  does 
not  say  that  the  defendant  has  not  paid,  but  the  declara- 
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tion  sajSy  that  he  has  not  protected  the  plaintiff,  so  that 
there  is  a  breach  assigned  of  the  covenant  to  indemnify, 
I  have  no  doubt  that  this  deed  contains  also  a  covenant  to 
pajf.  The  only  argument  which  can  be  advanced  on  the  part 
of  the  defendant  is,  that  the  plaintiff^  after  having  recovered, 
may  make  an  improper  use  of  the  money ;  but  this  is  not 
sufficient. 

Rule  discharged. 


Williamson  v.  Garratt. 

Assumpsit  on  a  bin  of  exchange.     At  the  trial  before  A  bill  of  ex- 
Paiteson,  J.,  at  the  last  Bristol  assizes,  it  was  objected  that  TOitmg  to^be 

the  bill  was  not  properly  stamped,  for  that  it  was  dated  pnyable  two 

-  , ,  1         i.         1  «  months  after 

on  a  certain  day,  payable  at  two  months  after  date,  and  date,  is  pro- 
stamped  accordingly ;  whereas  in  fact  it  was  delivered  by  ^'^^  stamped 
the  drawer  to  the  agent  of  one  Harris,  a  week  before  the  imposed  on 
day  of  the  date.     It  was  urged  that  the  bill  was  to  be  con-  aJtwo,^^^^^^^^ 
sidered  as  issued  when  it  was  delivered  to  Harris*^  agent,  after  date, 
and  that  if  issued  at  that  time,  it  was  a  bill  payable  at  more  issued  before 
than  two  months  after  its  issuing,  and  therefore  the  stamp  thedayon 
should  have  been  higher,  that  is  to  say,  three  shillings  and  date. 
sixpence  instead  of  two  shillings  and  sixpence.    The  learned 
judge  upon  this  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict. 

In  Michaelmas  term  following  Follett  obtained  a  rule 
nisi  for  setting  aside  the  nonsuit  and  entering  a  verdict  for 
the  plaintiff;  against  which 

Merewether,  Serjt.  and  Crowder,  now  shewed  cause.  It 
was  quite  clear,  in  point  of  fact,  that  this  bill  was  issued 
and  handed  over  to  the  agent  of  Harris,  and  by  him  given 
to  Harris  at  least  a  week  before  the  date.  Upon  the  face 
of  it,  it  is  a  bill  payable  at  two  months,  whereas  in  fact  it 
was  a  bill  payable  at  more  than  two  months^   The  schedule 
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to  the  Stamp  Act(a)  speaks  only  of  bills  payable  at  two 
months  or  exceeding  two  months  after  date,  without  allud- 
ing to  the  time  of  issuing,  but  it  is  clear  from  tlie  body  of 
the  acty  that  the  legislature  intended  that  the  regulations 
of  the  act  should  have  reference  to  the  time  of  issuing, 
rather  than  the  day  of  the  date.  This  appears  from  the 
12th  section  of  the  act  (6).  In  Upstone  v.  Marchant(c),  a 
similar  objection  upon  the  Stamp  Act  had  been  taken^  and 
was  overruled  by  Lord  Tenterden,  whose  ruling  the  Court 
afterwards  refused  to  disturb.  But  it  may  be  made  a  ques- 
tion«  whether  that  overruling  was  correct.  The  12th  sec- 
tion does  not  appear  to  have  been  noticed  in  that  case. 
The  question  is,  whether  the  word  '  date/  as  used  in  the 
schedule,  and  upon  which  word  alone  the  case  of  Upstone 
v.  Marchant  turned,  is  not  by  the  12tli  section  shewn  to 
have  been  used  with  reference  to  the  time  of  issuing.  In 
that  case  it  does  not  appear  that  the  bill  was  issued^as  here* 
before  the  day  of  the  date.  The  date,  in  case  of  a  deed 
delivered  or  bill  issued^  is  in  itself  immaterial,  and  is  such 
only  primft  facie  evidence  that  the  delivery  or  issuing  took 
place  on  that  day.  The  actual  time  of  delivery  or  issuing 
is  always  the  material  point  to  be  considered.  [Parke,  J. 
Supposing  the  bill  were  payable  at  six  months  after  date, 
and  was  not  issued  until  three  months  after  the  day  of  the 
date,  what  would  then  be  the  consequence  ?]  Until  the 
bill  is  issued,  it  is  in  the  power  of  the  drawer  to  treat  it  as 


(a)  55  Geo,  3,  c.  184. 

(b)  The  19th  section  enacts, 
that  if  any  person  shall  mnlce  and 
issue,  or  cause  to  be  made  and 
issued,  any  bill  of  exchange,  drafl 
or  order,  or  promissory  note,  for 
the  payment  of  money  at  any  time 
ailer  date  or  sight,  which  shall 
bear  date  stibsequent  to  the  day 
on  which  it  shall  be  issued,  so  that 
it  shall  not  in  fact  become  payable 
in  two  months,  if  made  payable 
after  date,  or  in  sixty  days  if  made 
payable  after  sight,  next  after  the 


day  on  which  it  shall  be  issued, 
unless  the  same  shall  be  stamped 
for  denoting  the  duty  hereby  im- 
posed on  a  bill  of  exchange  and 
promissory  note,  for  the  payment 
of  money  at  any  time  exceeding 
2  months  after  date,  or  60  days 
after  sight,  he,  she  or  they  shall 
for  every  such  bill,  draft,  order 
or  note,  forfeit  the  sum  of  100/. 

(c)  9  D.  &  C.  10.  S,  C.  per  no- 
men  Upston  v.  Manhalt,  3  Dowl. 
&  Ryl.  198. 
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be  pleases.     In  Pasmore  v.  North  {a)  wh^re  the  question        lass. 
was,  whether  a  payee  of  a  bill  of  exchange  post  dated  "^ 

could  convey  a  title  to  an  nidorsee,  by  indorsement  anterior  ^, 

to  the  day  of  the  date,  the  Court  held  that  it  was  only  Garratt. 
necessary  to  refer  to  the  date  for  the  purpose  of  knowing 
the  lime  at  which  the  bill  became  payable.  That  case,  it 
is  true,  turns  upon  a  different  point,  and  was  decided  be- 
fore the  passing  of  the  present  Stamp  Act,  but  it  shews 
that  the  material  date  is  that  of  the  issuing,  and  not  that 
which  appears  upon  the  bill.  If  this  had  beeii  a  bill  pay- 
able at  two  months,  and  without  date,  the  time  would  have 
run  from  the  issuing.  This  is  a  strong  argument  to  shew 
that  the  time  in  all  cases  runs  from  the  time  of  issuing. 
Ill  pleading  it  is  not  necessary  to  mention  the  date,  but 
merely  to  allege  that  the  party,  on  a  certain  day,  made  his 
bill  of  exchange. 

FoUeii,  contri^,  cited  the  case  of  Johnson  v.  Gameii  (b), 
and  was  stopped  by  the  Court. 

By  the  Court. — In  the  12th  section  there  is  a  distinc- 
tion made  between  the  date  and  the  issuing ;  it  speaks  of  a 
bill  "  which  shall  bear  date  subsequent  to  the  day  on  which 
it  shall  be  issued,"  so  that  when  the  word  ^date'  is  used  in 
the  schedule,  it  must  be  construed  to  mean  the  date  ap- 
pearing upon  the  face  of  the  bill,  and  not  the  date  of  the 
issuing.  We  therefore  think  that  the  nonsuit  must  be  set 
aside. 

Rule  absolute  (c). 

(a)  IS  East,  517  •  (c)  S.  P.  Peacock  v.  Murrell,  cor. 

{b)  9  Chitty's  ReporU,  1  «2.  jibboU,  C.  J.  2  Stark.  N.  P.  C.  559. 
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Simpson  v.  Renton. 

The  sheriflf  or  DeBT  for  a  penalty  of  50/.,  under  32  Geo.  2,  c.  28,  s.  1, 
Ins  officer  can-  .     . 

not  justify  the   for  taking  the  plaintiff  to  gaol  within  twenty-four  hours 

iTri^oner  to  ^  ^^^^  ^'^®  ^'°^^  ^^  '"*  arrest,  the  plaintiff  not  having  refused 
fraol  within  (q  be  carried  to  some  convenient  dwelling-house  of  his  own 
hours^from  the  nomination.  At  the  trial  before  Parkej  J.,  at  the  York 
lime  of  the       summer  assizes,  1832,  the  following  facts  appeared: 

arrest,  as  upon  •       .       t      i  r    % 

a  refusal  lobe      The  defendant  (who  is  the  keeper  of  the  gaol  for  the 

earned  to         liberty  of  Knaresborough,  and  the   officer  for  executing 

some  conve-  -^   ^  .  .     . 

nientdwelling-  writs  within  that  liberty)  arrested  the   plaintiff  at  Harrow- 

own^nomina-  g^^®*  about  two  miles  from  Knaresborough,  and  after  kecp- 
lion,  without  Jug  jjim  three  hours  at  an  inn  there,  removed  him  to 
the  prisoner      Knaresborough  gaol.     During  his  detention  at  the  inn,  the 

was  requested    piaJi^tjff  behaved  with  great  violence,  and  was  obliged  to 

to  nominate       ^  .  . 

such  dwelling-  be  removed  by  force.     No  evidence  was  given  to  shew 

louse.  either  that  the  plaintiff  nominated  a  dwelling-house  to  which 

he  wished  to  be  carried,  or  that  the  defendant  informed  the 

plaintiff  that  he  had  the  privilege  of  doing  so.     On  this 

evidence,  F.  Polhck,  for  the  defendant,  submitted  that  the 

plaintiff  had  not  made  out  his  case,  as  it  was  incumbent  on 

him.tp  shew  that  he  had  nominated  a  dwelling-house.    The 

learned  judge  thought  that  the  act  of  parlitMiient  required 

the   officer  to  ask  the   party  arrested,  whether  he  would 

nominate  a  dwelling-house,  and  only  authorized  him,  in 

case  of  refusal,  to  carry  the  party  to  gaol  within  twenty-four 

hours,  and  as  there  was  no  proof  of  defendant  having  done 

so,  he  directed  a  verdict  for  the  plaintiff. 

In  the  following  Michaelmas  term,  F,  Pollock  obtained  a 

rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection ; 

against  which 

Knowles  shewed  cause.  The  question  is,  whether  the 
words  of  the  act  of  32  Geo.  2,  c.  28,  s.  I,  that  "  no  sheriff's 
officer  shall  carry  any  person  arrested  by  him  to  gaol  within 
four-and-twenty  hours  from  the  time  of  such  arrest>  unless 


Simpson 

V. 


TRINITY  T£RM^  III  WILL.  IV.  53 

such  person  so  arrested  shall  refuse  to  be  carried  to  sonre  i8d3. 
safe  and  convenient  dwelling-house  of  his  own  nomination 
or  appointment/'  require  that  the  sheriff's  officer  «hall  in- 
form the  party  arrested  of  the  privilege  which  this  statute  Rentok. 
gives  him,  or  whether  the  party  arrested  must  of  his  own 
accord  nominate  a  dwelling-house,  and  demand  to  be  car- 
ried there.  The  former  is  the  true  construction,  and  that 
which  can  alone  give  effect  to  the  intention  of  the  act.  ^  It 
is  important  to  consider  the  purpose  for  which  the  act  was 
passed.  The  preamble  recites,  that  "  many  persons  suffer 
by  the  oppression  of  inferior  officers,  in  the  execution  of 
process  for  debt,  &c."  and  goes  on  to  declare,  that  for 
remedy  thereof  it  may  be  reasonable  to  "  make  further 
provision  for  the  ease  and  relief  of  debtors."  Then  follow 
a  number  of  clauses,  and  among  them  the  clause  now  be- 
fore the  Court,  all  in  restraint  of  the  officer  and  in  ease  of 
the  party  arrested.  No  doubt  then  the  object  of  the  act 
was  to  relieve  debtors,  and  the  Court  is  bound  to  give  it 
such  a  construction  as  will  best  effectuate  its  intent.  The 
language  of  the  act  also  is  material.  The  sheriff'^  officer 
is  only  authorized  to  take  a  party  arrested  to  gaol  within 
twenty-four  hours,  in  case  he  refuse  to  be  carried  to  a  con- 
venient house.  The  statute  does  not  say,  unless  he  omit 
or  neglect,  the  only  word  made  use  of  is  *'  refuse."  Then 
what  is  the  meaning  of  the  word  refuse'^  It  is  to  reject — 
to  deny — not  to  accept.  But  how  can  a  party  be  said  to 
reject  that  which  is  not  tendered,  or  not  to  accept  that 
which  is  never  offered  for  acceptance  ?  The  very  use  of 
the  term  necessarily  implies  the  doing  or  refusing  an  act 
which  the  party  knows  it  is  in  his  power  to  do  or  to  refuse* 
And  if  it  be  said  that  ignorance  of  the  law  shall  not  excuse, 
and  that  every  one  is  presumed  to  know  the  law,  at  all 
events  the  maxim  cannot  hold  here,  for  in  this  particular 
statute  it  is  presumed  that  parties  will  be  ignorant  of  its 
provisions,  and  care  has  been  taken  to  guard  against  the 
consequence  of  that  ignorance;  for  in  the  third  section  it  is 
provided,  that  every  sheriff  shall  deliver  a  printed  copy  of 
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this  clause  of  the  act  to  all  sheriiFs'  officers  and  bailiffs, 
and  shall  make  it  a  condition  of  tlie  bond  into  which  such 
persons  enter,  to  shew  a  copy  of  the  said  clause  to  every 
party  whom  they  may  arrest.  There  is  no  pretence  in  this 
case  for  saying  that  the  defendant  did  shew  a  copy  of  the 
clauses  to  the  plaintiff.  If  he  had  done  so,  the  case  might 
have  worn  a  different  appearance.  It  is  clear,  therefore, 
that  the  act  contemplates  that  the  bailiff  shall  inform  the 
party  arrested  of  his  privilege ;  and  there  is  no  hardship 
upon  the  bailiff  in  adopting  this  construction.  It  only  im- 
poses upon  him  the  necessity  of  doing  that  which,  by  the 
condition  of  his  bond,  he  is  in  effect  already  bound  to  do* 
Besides,  this  point  has  been  already  decided,  in  Dewhirst 
V.  Pearson  («),  a  case  not  yet  reported,  but  which  was  argued 
last  term  before  the  Court  of  Exchequer,  the  point  now  in 
discussion  came  under  the  consideration  of  that  Court. 
The  learned  barons  took  time  to  consider  their  judgment; 
and  in  the  result  unanimously  determined  that  it  was  the 
duty  of  the  sheriff's  officer  to  call  upon  the  party  arrested 
to  nominate.  The  language  of  Mr.  Baron  Baytey  was, 
'*  he  must  be  asked  before  he  can  refuse."  The  judgment 
in  that  case  is  decisive  of  this.  There  is  no  point  of  dis- 
tinction, and  if  that  decision  be  taw,  the  judgment  of  the 
Court  here  must  be  for  the  plaintiff. 


jF.  Pollock  and  Dundas,  contrsl.  One  part  of  the  case 
of  Dewhirst  v.  Pearson  (b)  has  not  been  read  to  the  Court* 
Mr.  Baron  Vaughan  says,  '*lhe  other  is  a  very  grave 
questtoB,  (t.  €.  the  same  question  that  is  now  before  the 
Court,)  and  I  am  by  no  means  prepared  to  say  that  it  was 
not  the  duty  of  the  bailiff  to  put  the  question  to  the  plain- 
tiff whether  he  would  nominate  a  place,  i  think  the  case 
should  go  down  again  for  further  inquiry,  and  the  patties 
may  put  the  matter  upon  the  record  if  tiiey  think  iit.^' 
This  is  the  manner  in  which  the  case  was  disposed  of. 
There  is  one  point  which  does  not  appear  to  have  been  at 

(a)  Since  reported  iCrompt.  &  Mees.  365.  XP)  I^^*  ^^4. 
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all  mooted  in  the  Courts  namely,  that  the  penalty  is  very 
heavy.  If  the  act  meant  to  impose  the  penalty  in  such  a 
case  as  this,  it  ought  to  have  been  clearly  stated,  and  not 
left  to  inference  or  argument.  There  are  many  provisions 
in  the  act  estending  over  several  pages^  and  tlien  at  the  12th 
section  the  penalty  is  imposed  upon  every  bailiff*  offending 
against  this  act,  in  a  very  loose  manner.  The  Court  will 
not  hastily  decide  upon  imposing  the  penalty  in  such  a  case. 
With  regard  to  tlie  duty  of  shewing  the  clauses  to  the  party, 
that  need  not  be  done  until  tiie  party  arrested  is  in  the 
house  and  requires  meat  and  drink.  With  regard  to  the 
other  question^  from  the  moment  that  the  party  had  endea- 
voured to  make  his  escape  from  the  officer,  and  thus  put 
him  in  peril  of  forfeiting  bis  bond  to  the  slieriff — perhaps 
for  the  whole  amount  of  his  debt,  the  officer  was  entitled  to 
take  him  at  once  to  a  secure  place  of  custody,  which  a 
private  house  would  not  in  such  a  case  be.  The  party  has 
by  his  illegal  attempt  forfeited  his  right  to  the  protection 
of  the  act,  and  may  at  once  be  taken  to  gaol.  In  Dewkirst 
V.  Pearson,  the  party  arrested  conducted  himself  in  a 
peaceable  mamterj  and  therefore  was  entitled  to  the  whole 
benefit  of  the  provision.  In  Evans  v  Atkins  (a),  which  was 
an  action  upon  the  same  section  of  the  statute.  Lord 
Kenfon  says,  ''the  first  section  of  the  act  prohibits  officers 
from  carrying  persons  arrested  to  prison  within  twenty-four 
hours;  and  the  reason  why  they  shall  not  be  carried  to 
prison  sooner  is,  that  they  may  have  an  opportunity  of  pro-^ 
curing  bail,  or  agreeing  with  the  persons  at  whose  suits 
they  are  arrested.  This  therefore  can  only  apply  to  those 
persons  who  are  bailable.^'  Now  a  party  who  has  con- 
ducted himself  with  violence  and  has  attempted  to  escape 
from  die  officer,  cannot  be  supposed  to  have  any  intention 
to  set  about  obtaining  bail,  or  agreeing  with  his  creditor, 
and  therefore  is  not  a  person  contemplated  by  the  act.  In 
an  anonymous  case  in  6  Modem  {i),  Lord  HoH  is  reported 
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to  have  said  "  that  after  arrest  the  bailifF  ought  to  carry  the 
party  to  the  next  gaol,  if  he  do  not  desire  to  be  carried  to  a 
V.  place  for  to  send  for  his  friends;"'  from  which  it  appears 

Rewtoii,      ^Ij^^  Loj.j  jj^i^  considered  that  the  party  arrested  should 

be  the  moving  party,  and  not  the  party  arresting. 

Denman,  C.  J. — I  think  this  rule  ought  to  be  discharged. 
It  is  clear  upon  the  terms  of  the  act  of  parliament  that 
the  bailiff^  who  is  the  only  person  near  the  party  arrested, 
is  bound  to  give  him  an  opportunity  of  nominating  a  house 
to  which  he  will  go*  If,  without  having  done  this»  he  has 
taken  him  to  gaol  within  ^4  hours,  he  has  contravened  the 
act*  I  have  no  hesitation  whatever  in  coming  to  this  de- 
termination upon  the  question.  The  learned  judge  who 
tried  the  cause  thought  at  the  trial  that  this  was  the  correct 
interpretation  of  the  act*  In  another  case  also,  where  it 
was  differently  ruled  at  nisi  prius,  the  Court  of  Exchequer, 
upon  the  question  being  brought  before  them,  overruled 
the  decision  of  the  learned  judge  in  that  case*  There  was, 
I  think,  also  a  clear  contravention  of  the  act,  and  a  neglect 
of  the  duty  of  the  bailiff,  laid  down  in  the  third  clause* 

LiTTLEDALB,  J. — I  apprehend  that  it  has  been  the  in- 
variable practice  to  take  a  person  arrested  to  a  lock-up 
house  or  gaol  in  the  first  instance*  The  act  however  only 
authorizes  the  officer  to  take  a  party  immediately  to  the 
gaol  upon  a  certain  condition,  which  is,  that  he  shall  notre- 
J'use  to  be  carried  to  some  safe  and  convenicntdwelling-house 
of  his  own  nomination  or  appointment.  Therefore  there 
must  be  a  refusal — there  must  be  something  more  than  a 
mere  neglect  by  the  party  to  nominate  a  place  himself* 
There  must  be  a  refusal  either  to  nominate,  or  having 
nominated,  then  he  must  have  refused  to  allow  himself  to 
be  carried  there.  That  condition  must  have  been  complied 
with  before  the  officer  was  authorized  to  carry  the  party  to 
gaoi*  It  is  quite  clear  that  a  mere  omission  or  neglect 
does  not  constitute  a  refusal* 
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Parke,  J. — When  the  objection  was  taken  at  the  trial 
it  appeared  to  me  that  a  refusal  was  a  condition  precedent 
to  the  accruing  of  the  power  of  the  officer  to  take  the 
person  arrested  to  gaol  within  24  hours  from  the  arrest*  It 
appears  to  me  to  be  the  true  construction  that  a  refusal 
must  be  where  there  has  been  a  proposition  made  to  the 
party  to  do  the  act.  I  do  not  think  that  there  is  any 
reasonable  doubt  upon  the  question. 


67 


1833. 


SlMFSOH 
V. 

Rem  TON. 


Patteson,  J. — I  am  entirely  of  the  same  opinion.  I 
found  my  opinion  upon  the  first  section  of  the  act,  and  par- 
ticularly upon  the  meaning  of  the  word  'refuse*  I  cannot 
conceive  how  a  man  can  refuse  to  do  an  act  which  he.  has 
not  been  previously  asked  to  do.  Upon  that  short  ground 
my  decision  in  this  case  is  founded.  With  regard  to  the 
third  section,  I  think  that  it  does  not  apply.  It  speaks 
only  of  particular  circumstances.  I  repeat  therefore,  that  I 
rest  my  opinion  upon  the  short  ground  of  the  meaning  of 
the  word  'refuse/ 

Rule  discharged. 


The  King  v.  J.  Manners  Sutton,  Esq. 

Indictment,  charging  the  non-repair  of  a  bridge 
over  the  Trent,  called  Kelham  Bridge,  in  the  county  of 
Nottingham,  which  the  defendant  was  bound  to  repair 
ratione  tenurse.  Plea,  not  guilty.  At  the  trial  of  this 
indictment,  at  the  Lincoln  summer  assizes,  1832,  before 
ParAe,  J.  certain  rules  of  the  Court,  in  the  time  of  C/iarles2, 
(to  which  it  is  not  necessary  more  particularly  to  refer) 
were  offered  on  the  part  of  the  prosecution,  in  order  to 
shew  that  on  an  indictment  relating  to  this  bridge,  judg- 
ment had  been  given  against  the  ancestors  of  the  defendant, 
possessors  of  the  property  in  respect  of  which  the  liability 
of  the  defendant  to  repair  is  alleged  to  arise*    The  learned 


Afler  a  ver- 
dict for  the  de- 
fendant upon 
an  indictment 
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18SS.  j«<!ige  rej«cted  this  evidence,  and  a  verdict  vvas  found  for 
the  defendant.  In  Michaelmas  term  last  Sir  J.  Scarkti 
Obtained  a  rule  nisi  for  a  new  trial«  upon  the  ground  of  the 
improper  rejection  of  evidence  and  of  misdirection ;  against 
which 

Campbelly  S.  G.,  Adams,  Serjt.  and  Jtnos,  now  shewed 
cause.  After  a  verdict  of  not  guilty  in  a  criminal  prosecu- 
tion, the  Court  will  not  grant  a  new  trial.  In  the  case  of 
Rex  V.  Burbon{(Bi),  an  indictment  was  preferred  for  the  non- 
repair of  a  higliviray,  upon  which  there  was  a  verdict  of 
guilty.  A  motion  was  made  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  against  all  the  evidence.  Lord 
Eiknborough  said,  '*  In  general  the  rule  is  not  to  grant  a 
new  trial  in  a  criminal  proceeding  after  a  verdict  of  not 
guilty;  and  inasmuch  as  the  right  will  not  be  bound  on 
the  plea  of  not  guilty,  we  do  not  think  it  would  be  proper 
to  break  into  the  general  rule  on  the  suggestion  that  the 
prosecution  was  merely  intended  to  determine  a  civil  right;'' 
In  Rex  V.  Cotton  {b),  which  was  an  indictment  for  not 
repairing  a  highway,  evidence  was  offered  on  the  part  of 
the  prosecution,  which  Dumpier^  J.  after  hearing  the  argu- 
ment on  both  sides,  rejected;  and  in  giving  his  judgment 
he  addsj  **  This  is  a  question  of  considerable  importance, 
and  of  some  novelty.  I  wish  that  my  opinion  upon  it 
could  be  reviewed,  but  in  the  manner  in  which  it  arises 
that  is  impossible.''  Rex  v.  Cohen  and  Jacob  (c)  shews  that 
in  some  cases  of  misdemeanor  the  Court  will  not  grant  a 
new  trial  on  the  ground  of  misdirection  by  the  judge.  In 
Rex  \,  Russell(,d)  a  motion  for  a  new  trial  was  made  in 
consequence  of  an  agreement  between  the  parties  at  the 
trial  of  the  indictment.  In  the  case  of  Res  v.  Mawbey  and 
others  (e),  some  of  the  defendants  were  acquitted,  and  others 
found  guilty,  and  the  motion  for  a  new  trial  in  that  case 

(a)  5  M.  Be  S.  893.  (d)  9  D.  &  R.  566;  6  B.  &  C. 

<6)  3  Campb.  UA.  .  566. 

(c)  1  Stark.  N.  P.  C.  516.  (e)  6  T.  R.  619. 
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was  made  on  behalf  of  those  who  were  eonvicted.     The 

only  cases  in  which  the  Courts  have  interfered,  have  been     ^^   ^ 

.  .  .  TfceKmo 

cases  partaking  of  a  civil  character,  in  actions  for  penalties,  9. 

and  iiifomiations  in  the  nature  of  a  quo  warranto.     In  this 

caae  another  indictment  has  been  preferred  against  the 

defendant. 

Sir  J*  Soarkii  (with  whom  were  Ciarke,  Baigny^  and 
WmidmgUm)  contrti.  Tiie  Court  will  grant  a  new  trial 
aptm  an  indictment  for  a  misdemeanor  in  all  cases  except 
where  the  party  has  been  acquitted  upon  the  merits. 
There  is  no  instance  of  a  new  trial  being  reftised  where 
the  motion  was  grounded  on  the  misdirection  of  the  judge. 
AU  the  cases  distinctly  confine  the  rule  to  the  case  of  a 
verdict  upon  the  merits,  with  the  exception  only  of  Rex  v. 
Burbon.  That  was  an  indictment  against  a  parish  for  not 
repairing  a  highway.  The  parnh  is  of  common  right 
bound  to  repair  roads  9  the  verdict  of  acquittal  therefore 
could  not  be  given  in  evidence  upon  a  second  indictment. 
Lord  Ellenborough  puts  the  case  upon  that  ground.  In 
Rex  V.  Mann  (a),  Lord  Ellenborough  says,  "  The  general 
rule  is,  that  we  do  not  grant  a  new  trial  upon  an  indictment 
for  a  mtsderaeanor,  where  a  verdict  has  passed  for  the 
ddiendant  upon  the  merits."  In  several  other  cases  appli- 
cations have  beeu  made  to  the  Courts  to  set  aside  verdicts, 
on  the  ground  that  they  wei«  against  the  weight  of  evidence, 
in  which  the  Courts  have  refused  to  grant  a  rule ;  Rex  v. 
Wemdgw&rthiiy.  In  tlie  case  of  penal  actions,  ihe  Court, 
after  great  argument,  decided  that  a  new  trial  ought  to  be 
granted,  upon  the  ground  of  the  improper  reception  of 
evidence;  Wilson  v.  Rastall  {c).  Lord  Kenyon  there  said, 
''  That  whenever  a  mistake  of  the  judge  had  crept  iu  and 
swayed  the  opinion  of  the  jury,  he  did  not  recollect  a 
single  case  in  which  the  Court  bad  ever  refused  to  grant  a 
new  trial."  It  is  true  that  the  case  of  an  action  for  penal- 
ties is  not  technically  the  same  as  that  now  before  the 

(a)  4  M.  &  S.  337.  (6)  1  B.  &  Aid.  63.         (c)  4  T.  E.  753. 
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Court.  An  indictment  for  not  repairing  a  highway,  is, 
however,  in  the  nature  of  a  civil  proceeding,  though  in 
form  it  is  criminal.  A  penalty  for  the  obstruction  of  a 
Sutton.  highway  may  be  recovered  either  by  plaint,  action^  or 
information.  In  none  of  the  cases  in  which  the  Courts 
have  refused  a  new  trial,  would  the  verdict  have  been 
evidence  against  the  defendant  in  another  indictment.  In 
the  cases  of  indictments  against  parishes  for  not  repairing 
highways^  the  verdict  could  not  have  been  evidence  against 
them.  Suppose  that  they  had  pleaded  that  J.  S.  was  liable 
to  repair  ratione  tenurae,  and  the  verdict  had  been  against 
them,  this  would  have  been  no  evidence  against  them  upon 
another  indictment  So  in  an  indictment  on  their  prosecu- 
tion against  J.  6*.,  a  verdict  against  them  would  be  no 
evidence  in  an  indictment  against  another  person.  This 
case  is  distinguished  from  all  the  others,  inasmuch  as  it  is 
an  indictment  against  an  individual  upon  his  prescriptive 
liability  to  repair.  Where  a  defendant  is  acquitted  through 
the  improper  rejection  of  evidence,  this  Court  will  grant  a 
new  trial  (a). 

Denman,  C.  J. — We  are  not  disposed  to  grant  a  new 
trial  in  this  case.  We  think  that  the  judgment  in  this  case 
may  be  suspended,  and  that  another  indictment  may  be 
preferred. 

Judgment  suspended  (6). 

(a), The  qiiestioQ  as  to  the  ad-  direct  opinion  upon  that  point, tlie 

missibility  of  the   particular   evi-  ai^uments  have  not  been  given, 
dence,  was  discussed  on  both  sides,  (6)  And   see  Mann.  N.  P.  Di- 

but  as  the  Court  did  not  express  any  gest,  Nuisance^  pi.  38,  29,  3 1,  32; 
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In  the  matter  of  the  Inquisition  on  the  body  of  Robert        ^^^"^^ 

Cu LLEY^  deceased. 

On  the  motion  of  Campbell^  S.  G.,  in  this  term,  the  fol-  The  Court 
Towing  inquisition  was  removed  into  this  Court  by  certiorari,  qu^sh  a  coro- 

**  An  inquisition  indented,  taken  for  our  sovereign  lord  "<*»■'«  i»qu"\si- 

1  ,  .  o  o        ^'®"  *"  which 

the  kmg,  at  &c.,  on  See,  and  by  adjournment  on  occ.,  at  Kc.^  the  facts  of 

before  Thomas  Siirlittg,  esq.  one  of  the  coroners  of  our  ^*^*®  ^^^  *7* 

said  lord  the  king  for  the  said  county,  on  view  of  the  body  the  verdict 

of  Robert  Cultejf,  now  here  lying  dead,  on  the  oaths  of  JarraiitV^by 

$.  R.  5.,  Sec,  good  and  lawful  men  of  the  said  county  duly  such  facts. 

chosen,  and  who  being  now  here  duly  sworn  and  charged 

to  inquire  for  our  said  lord  the  king  when,  how,  and  by 

what  means  the  said  R.  C»  came  to  his  death,  do  upon 

their  oaths  say,  that  on   See.,  at  Scc,  a  public   meeting 

of  a  great  number  of  persons  then  and  there  assembled 

together  took  place  in  consequence  of  a  certain  placard, 

''  to  adopt   preparatory  measures  for  holding  a  national 

convention  :**     And  that  the  said    R.  C.    being    one   of 

the  constables  of  the  metropolitan  police,  in  the  execution 

of  his  duty,  was  then  and  there  present :  And  that  a  person 

to  the  jurors   aforesaid    unknown,  in  and  upon   the  said 

R.  C,  in  the  peace  of  God  and  of  our  said  lord  the  king 

then  and  there  being,  did  then  and  there  make  an  assault ; 

And  that  the  said  person  unknown,  with  a  certain  sharp 

instrument  the  said  JR.  C  in  and  upon  the  left  side  of  the 

body   of  him  the  said  R.  C,  did  then  and  there  strike, 

stab,  and  penetrate:  And  that  the  said  person  unknown, 

by  such  striking,  stabbing  and  penetrating  the  said  12.  C.  as 

aforesaid,  did  then  and  there  give  unto  the  said  12*  C.  in  and 

upon  the  left  side  of  the  body  of  him  the  said  12.  Cone  mortal 

M'ound  of  the  breadth  &c.,  and  of  the  depth  &c  ,  of  which 

mortal  wound  the  said  R,  C.  did  then  and  there  die.     And 

the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say, 

that  we  find  a  verdict  of  justifiable  homicide,  from  no  riot 

act  or  any  proclamation  ordering  the   people  to  disperse 

being  read;  and  we  consider  that  government  did  not  take 

proper  measures  to  prevent  the  meeting,  and  that  the  con- 
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11)33.  duct  of  the  police  was  brutal,  ferocious  and  unprovoked 
by  the  people  ^  and  we  hope  the  govemmeDt  will  take  such 
steps  in  future  as  will  prevent  the  occurrence  of  such  dis- 
graceful scenes.     In  witness  whereof  8lc/' 

CampbeU,  S*  G.,  now  applied  to  the  Court  to  quash 
the  inquisition.  The  jury  have  come  to  a  wrong  decision 
in  point  of  law.  An  inquisition  is  evidence  for  various 
purposes,  and  being  bad  in  law,  ought  not  to  be  suffered 
to  continue  on  record.  In  various  instances  inquisitions 
taken  before  coroners  have  been  quashed  by  this 
Court  (d),  who  will  not  hesitate  to  do  so  where  the 
inquisition  is  bad  upon  the  face  of  it.  Supposing,  how- 
ever, that  there  had  been  no  instance  in  which  the  Court  had 
so  acted,  yet  this  being  the  supreme  Court  of  criminal  jus- 
tice, there  can  be  no  doubt  but  that  it  possesses  the  power. 
[Deitmoff,  C.  J.  I  am  not  aware  of  any  case  in  which 
the  Court  have  quashed  an  inquisition^  except  where  the 
application  has  been  made  by  some  person  interestedJl 
This  application  is  on  behalf  of  the  crown.  [Denmafii  C«  J. 
Then  I  must  ask,  what  is  the  interest  of  the  crown?] 
There  must  be  a  writ  of  melius  inquirendo,  which  it  is 
apprehended  the  crown  cannot  issue  unless  this  inquisition 
be    first    quashed  (6).      When  indeed   the  inquisition   js 

(a)  Where  «  verdict  of  murder  Jervii^  Office  of  Coroner,  408 ;  lb. 

or  mansUughter  has  been  found  bjr  21,  285* 

a  coroner's  inquest,  and  the  party  The  quashing  of  a  coroner's  in- 

is  indicted  at  the  assizes  and  ac-  quest  for  defects  nppai^nt  on  the 

quitted  upon  the  indictment,  he  is  face  of  it,  has  become  so  much  a 

liable  to  be  tried  again  upon  the  matter  of  course,  that  it  seems  to 

inquest.    The  finding  of  the  coro-  be  highly  desirable  either  that  a 

ner's   jury    is  in  general   so   de-  person  charged   with     murder  or 

fectiveljT  dmwn  up,  that  the  in-  other  felonious  homicide  should  be 

quest  is  usually  quashed  by  the  exempted    from  a   second    trial 

Court  of  oyer  and  terminer,  upon  after  an  acquittal  upon  a  solemn 

the  application  ofthe  party  charged.  investigation  before  a  judge  and 

And  see  Rex  v.  Aldenham,  2  Lev.  jury,  or  that,  if  such  second  trial 

159;  Regina  v.  Clerkf  1  Salk.  377  be   required,  some  means  should 

and  7Mod.l6;  Anon.  ]2Mod.ll3;  be  provided  for  making  the  coro- 

Rerv,  Evetif  9  D.  &  R.  237,  and  ner's  inquest  available. 

6  B.  &  C.  247 ;  Rer  v.  High  Con-  (b)  Com.  Dig.  Officer  (G.  12.); 

itahle  S^c.  of  the  Tower  of  London,  Mann.  Exch.  Pract.  2d  edit.  22 . 
£v    parte  C«r«lAer<'i    assignees, 
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merely  void  (a),  it  may  of  course  be  treated  as  a  nul- 
lity. Here  there  is  no  doubt  whatever,  upon  the  facts 
stated  in  the  inquisition,  the  offence  amounted  to  murder. 
It  is  stated  that  Culley  being  one  of  the  constables  of  the 
metropolitan  police,  in  the  execution  of  his  duty  was 
present,  and  that  he  was  in  the  peace  of  God  and  of  our 
said  lord  the  king.  [^Littledale,  J.  It  does  not,  upon  the 
face  of  the  inquisition,  appear  to  be  murder^  because  it 
merely  says  that  the  person  unknown  made  an  assault  upon 
and  inflicted  a  wound,  of  which  he  died.]  They  state  the 
facts  upon  which  they  ground  their  conclusion^  that  the 
offence  was  justifiable  homicide.  [Denman,  C.  J.  There 
IS  not  a  word  about  Culleys  conduct.  I  doubt  whether  it 
is  any  finding  at  all.]  All  that  is  said  about  Cttlley  is,  that 
he  was  in  the  discharge  of  his  duty,  and  in  the  peace  of 
God  and  the  king.  [^Parkej  J.  It  is  quite  impossible  that 
upon  the  facts  and  grounds  stated,  the  act  could  be  justifi- 
able, or  even  excusable  homicide.]  This  application  is  for 
a  rule  nisi  to  quash  the  inquisition.  [Denman,  C.  J.  Upon 
whom  can  you  serve  it  ?  There  is  no  one  interested  but 
the  crown.]  Then  perhaps  the  Court  will  quash  it  in  the 
first  instance.  [Parfte,  J.  There  is  a  case  in  Strange  (c) 
in  which  an  inquisition  super  corpus  was  quashed,  and  it 
does  not  appear  that  there  was  any  rule  nisi.] 

Dbnman,  C.  J. — It  appeared  to  us  that  it  would  be 
rather  strong  to  give  our  opinion  upon  the  legality  of  this 
inquisition,  without  having  some  one  before  us  who  was 
interested  in  it;  but  it  having  been  brought  before  us  by 
certiorari,  and  appearing  clearly  bad,  it  would  be  our  duty 
to  quash  it:  indeed  I  think  it  is  no  finding  at  all.    The 
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1833. 


In  re 
CuLLEr. 


(a)  Vide  Serjt.  Jenn€y*s  case, 
M.  2  R.  3,  fo.  9,  pi.  6. 

(6)  In  Anon.  1  Stra.  533,  it  is 
merely  stated  that  a  rule  was  grant- 
ed to  take  up  a  body  in  order  for  a 
new  inqaisition,  die  former  having 
been  guathed.  And  see  I'he  Welsh- 
men*^ case,  Popham,  209 ;  Hex  et 
Jleg,  v.Bunne^y  1  Snlk.  190;  Carth. 
72 ;  Rex  v.  Saunders,  1  Stra.  167. 


As  to  the  proceedings  in  K.  B., 
where  the  body  cannot  be  found,  or 
ought  not  to  be  dug  up,  see  Slan- 
lack*s  case,  1  Ventr.  181 ;  Anon, 
ibid.  352 ; — in  courts  of  oyer  and 
terminer,  t.  e,  at  the  assizes,  Resv, 
Farker-f  2 Lev.  140;  Neumanns  case, 
2  ttoll.  Abr.  96,  pi.  3;— before  jus- 
tices at  quarter  sessions,  ib.;  Anon. 
1  Roll.  Rep.  217;  Anon.  Poph.209. 
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ki|igy  however,  is  si  party  interested.     He  19  iatereslad  itt 
the  prqaerva^on  pf  ,thepub|i(;  peftce^andAlie  duefuii»uii«lrai« 
CuLLCY.      ^iQO  of  justice  between  subject  aiHJ  subject  « We  iherflfor^ 
qu^hth.e  inquisilioo,      .   .      ,      ,  .  .     ..>    t      .  ^    - 

L1TTLIEDALE,  J. — The  inquisition  states  that  CuVey  was 
in  the  peace  of  God,  that  an  assault  was  made'/ in  conse- 
quence of  which  death  ensued.  Then  they  find'  that  it  is 
justifiable  homicide,  and  state  their  reasons  for  sAch  find- 
ing. There  is  no  finding  of  any  felony,  for  they  do  liol  use 
the  word  **  feloniously/*  they  only  find  something  about  tfie 
character  of  the  meeting.  I  think  the  inquisition  is  bad 
altogether. 

Parke,  J. — ^The  inquisition  is  clearly  bad.  The  jury 
have  found  the  premises  from  which  they  draw  their  coif- 
elusion.  It  is  quite  clear  upon  this  short  groui](|>  that  the 
homicide  was  not  justifiable — that  from  the  facts ^stated^ 
the  crime  was  either  manslaughter  or  murder;  which  of 
these  it  was,  does  not  appear.  ^ 

Patteson,  J. — It  is  quite  clear  that  this  inquisition  is 
bad.  The  finding  is  not  warranted  by  the  facts  i^tated. 
Whether  homicide  is  in  any  case  justifiable^  is  tQ  ||e  col- 
lected from  the  particular  circumstances  taking  place,  at t.the 
moment  when  the  wound  is  inflicted.  Here  no  pirqumr 
tances  are  stated  from  which  the  justifiableness  ^f  the^act 

can  be  collected.  Inquisition  qtiashl?dt4 

(a)  And  see  JRcJt  v.  Sinkefy,  (Anon.)  3  Snlt.  ID^TCom^lDigr 
Holt,  167,  nad  19  Mod.  493  5  Rex  Cfficet^  (G.  II.)  (Q.  19.y3f  BacAnV 
V.  Parker,    3  Lev.   140;    S.  C.      Abridgn.  Coroner,  (C.)  ^J).) 


1..,.    I         »i 


Doe  on  the  demise  of  Tunstill  v.  X*  P^*r''^?^\yji  .< 
Copyholds  are  CjeCTMENT   for    lands  of,  copyhpldt  tenvfe.Jt  the.., 

within  the  sta-         .,       -^  i-t  .#.%r.         a.i  •» 

tute  against      parish  of  Cawood,  in  the  county,  of  lock.    At  tm  (naki 
fraudulent        before  Parke,  J.  at  the  Yo^k  aumiier  a^si^es  li3»,umtn 

conveyances,  .     ./*. 

(27  Eiiz.  c.  4.)  diet  was  found  for  the  plaiiit|fi,  aubjeet  to  tbft  ,Qfifi»iBi\  of 
^^ril!!!!"'^  tl>w  Court  on  the  following  case. 

conveyance  " 

from  ^  to  fi.,        16  ApriU  1810.    Jofin  Letig  being  seised  in  fee  of  the 

and  C  is  de- 
feated by  a  subsequent  conveyance  from  A,  to  B,  for  a  valuable  consideration* 
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premises   in   question,  according    to    the  custom  of    the         iB3d. 
manor,  made  a  voluntary  surrender  of  them  out  of  Court, 


Doe 


BoTTERlLt. 


to   the  use  of  George  Bylah  and  Thomas  2'unstill,  (the    _     v. 
lessor  of  the  plainliff,)  in  trust  for  Leng  for  life,  and  after 
his  decease  in  trust  for  his  children  and  grand'-children. 

23  December  1811.  Le»g,  in  consideration  of  the  sum 
of  300/.  paid  to  him  by  Tunstill,  which  was  a  fair  price 
for  the  premises,  again  surrendered  them  out  of  Court 
to  the  use  of  Tumiill  for  life»  and  after  his  decease  to  the 
use  of  such  person  or  persons  as  he  should  by  will  direct 
or  appoint ;  and  in  default  thereof  to  the  use  of  the  right 
heirs  of  TunstilL 

8  January,  1812.  Both  these  surrenders  were  pre- 
sented at  the  same  Court,  when  Rylah  and  Tumiill  were 
admitted  on  the  former,  and  Tumiill  on  the  latter  sur- 
render. The  presentment  of  the  surrender  to  Rylah  and 
Tumiill,  and  their  admission  thereon,  are  entered  on  the 
court  rolls,  before  the  presentment  of  the  surrender  to 
TuMtill  and  his  admission  thereon* 

]  8 13«  TunstHl  entered,  and  continued  in  possession  within 
90  years  before  action  brought* 

05  March,  1813.  Ti/n5/t7/ contracted  to  sell  the  property 
to  JoAji  Boiierill  for  a  full  valuable  consideration,  out 
of  wbieh  it  was  agreed  that  a  debt  of  200/.  then  owing 
by  l\iusiilt  to  John  Boiterill  should  be  retained.  Before 
the  Hist-itienlioned  contract  was  finally  completed,  Tumiill 
became  bankrupt,  and  a  commission  of  bankrupt  was  issued 
agaiiiat  him,  under  which  assignees  were  duly  chosen. 

M  January,  1815.  The  assignees  of  Tunstill  were  ad- 
milted  tennnts* 

16  Jmnary,  1818.  The  surviving  assignee  of  Tunsiill,  in 
€0«si4efation  of  the  residue  of  the  purchase  money  ex- 
pressed an  the  contract  of  the  25th  March,  1813,  ovei"  and 
above  tbe  said  sum  of  200/.  due  and  owing  by  Tunsiill, 
survenderad  to  the  nse  of  John  BofierilL 

14  September,  1819*  i/oAnBoZ/m// was  admitted  tenant. 

VOL.  II.  F 
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18£7»  John  Botterill  died    intestate^   leqving   the  de 
fieiulant  his  customary  |ieir. 

Leng  and  Rjflah  died  before  the  day  of  the  deniise, 

Knowles  for  the  plaintiff.    Two  points  are  raised  for  tlia 
consideration  of  the  Court  \  the  first  being  t|ie  general  ques- 
tion  whether    popyholds  are    within   the    statute   against 
fraudulent  ponveyances,  27  EUzabelhf  q.  4;  and  ike  second^ 
whether,  supposing  the  statute  to  apply,  the  seppnd  st|f^ 
render  to  and  adipittance  of  Tumtill,  constitute  smi:|i  9  cout 
veyance  ai)  will  give  rise  to  the  operation  of  \\^  st9$utp< 
The  case  finds  that  the  first  surrender  wi|9  for  a  volpntpry 
consideration,  n^ni^Iy,  for  mitural  |ove  ^nd  qlTeptipn ;  and 
though  it  19  now  too  late  after  the  case  qf  Jioe  v.  Mw^ 
ning(a)^  to  contend  that  a  voluntary  is  nQt  a  fraudulent 
conveyance,  yet  the  reluctance  with  which  the  Court  came 
to  thsit  conclusion,  will  operate  as  an  argument  for  npt 
extending  the  doctrine  of  that  c^se  to  any  whiph  is  not  pre? 
cisely  similar.     In  the  present  c^se  there  is  this  pecnH<irity, 
whjcb  prqbably  never  occurred  before;  that  the  voluntary 
conveyance  and  the  conveyance  for  a  valuable  pppsfderatioii 
(laye  both  been  m^de  to  one  and  the  9S|me  person— ^a  state  of 
things  UQt  pontemplated  \^y  the  statute;  fpr  the  wqrdci  *'pf 
intent  and  purpose  to  decejve  such  pemona  as  shall  afterr 
wards  purchase,"  cannot  apply  where  tlie  party  to  whom 
the  voluntary  ppuveyance  is  made,  and  the  party  in  relation 
to  whoRi  the  intention  to  deceive  is  supposed  tP  exist*  are 
one  and  the  saipe  person.    The  supposition  of  law  iaj  that 
at  the  time  the  vqluptary  conveyanqe  is  made>  there  enlists  an 
intention  to  deceive  the  party  afterwards  purchasing;  of  <)e* 
cessity,  therefore,  the  parties  must  be  different  Besides  this, 
copyholds,  are  not  within  the  statute  against  frnudulent  i^on- 
veyances.    They  have  never  been  expressly  determined  to 
be  so.    It  is  true  that  in  Doe  v.  Routle4ge  (A),  Ix^rd  ilfdits- 
Jield  seemed  to  think  that  copyholds  were  within  the  statute; 
but  that  opinion  was  expressed  without  previous  considera- 

(a)  9  East,  59.  (6)  Cowp.  706. 
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tion^  and  ibe  case  itself  was  decided   upbn  a  toilaleral        1838. 
and  wlioHj  distinct  point,  viz.  the  inadequacy  6f  the  cooh      ^^ 
sideration*     On   the   other  hand,  there  is  a  decision  of  9. 

Biencowe^J.,  only  to  be  found  in  Bii/ferV  Nisi  Priitt(ii),  B^w^"*^*- 
in  which  it  is  expressly  declared  that  copyholds  are  not 
withiu  the  statute.  There  is  therefore  no  decisive  autho- 
rity; and  considering  the  question  as  res  integra,  it  is  open 
to  the  plaintiff  to  contend  that  the  general  words  of  the 
statele  **  lands*  tenements,  and  hereditaments,"  do  not 
apply  to  copyholds*  In  Rate  v.  Bartleii{b)f  the  authority 
of  which  has  never  been  doubted,  it  was  held,  that  by  a 
general  devise  of  testator's  lands  and  tenements,  the  testator 
leaving  both  freehold  and  leasehold,  the  leasehold  did  not 
pass.  So  before  55  Geo.  3,  c.  1 7£»  a  general  devi^  of  reil 
estate,  as  e.  g.  a  devise  of  testator's  lands  and  tenements,  as 
in  Rose  v.  Bartleit,  or  a  devise  of  ''  lands,  tenements,  and 
hereditaments/'  the  words  used  in  the  statute  of  Elhabeih 
would  not  pass  copyholds,  unless  the  testator  had  indicated 
on  intention  of  passing  them  by  surrendering  them  to  the 
use  of  his  will.  It  may  be  said  that  in  relation  to  statutes 
a  different  rule  of  interpretation  exists,  and  that  copyholds 
are  included  in  many  acts  of  parliament  by  general  words. 
But  there  are  many  statutes  in  which  copyholds  are  not 
included.  They  are  not  within  the  statute  de  donis,  IS 
Edw*  1,  c.  1  (c),  or  the  13  Edw.  1,  c.  18,  which  gives  the 
elegit  (iQ,  or  the  1 1  Hen*  7  9  c.fiO,  which  restrains  the  husband 
from  aUenatii^  the  wife's  lands  (e) ;  and  (to  pass  over  many(/) 
others,)  they  are  not  within  13  Etiz*  c»  5,  which  is  neariy 
word  for  word  with  the  statute  now  under  consideration, 
and  passed  with  nearly  the  same  object ;  that,  having  the 
protection  of  creditors  in  view,  and  this,  the  protection  of 
pnrchaaers(g).  The  defendant  will  rely  on  Heyi<m*s 
case  (i).  The  question  in  that  case  was,  whether  copyholds 

(«>  Page  105.  (£)  S  Siderf.  40,  73. 

(6)  Cro.  Car.  «92.  (/)  Co.  Copyh.  lao,  212. 

(c)  Co.  Copyh.  123,  213.  (g)   I  Cox,  278. 

((0  Ibid.  123, 216; Cro.  Car.  44.  (A)  3  Co.  Rep.  7. 
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mere^'mthm*  the  3l\Hen.  tBi  c.  43,  which  amch*  certain 
leases  ina4t  by* religious ihoused*!  Bnl  the4ldubttliei«*irtfs;i 
noliM  "^o<  the  coMpr«h^isivenesA<6f  general  wdrdl^'^blit 
iivb«lheff  Aroopyhold  estote^  being  hoUen  at  tbe  will^of  tfvSe^ 
lordiOOMVi  •he  called  an  estate  aad  interest  (ot  W&,h,^i[fie 
gea^ralrrules.are  certainly  laid  dawn  iti  .that* ease »fordftf^ 
tinguiahing.fwbat  statute  applies  to  *cop)lialds^itfAdi«tbe 
principjtf  ruloiis'tc  consider  whether  the  tenar^toFUbdlfliml* 
wiUrbQaltared,  and  M*hellMirtheiiitttres«of  theilorc^willbe 
affadedtiby  holding  (be  statute  ta.applyj**'iBi^  ilrlist-tlear' 
that  the  alteration  of  tenure  or  the  interest. df  thetlonk'kaTe 
not  always  been  the  ground  of  decision;  since  in  many  of 
tbe^Atal^tes  whiobhave  been  bald 'not  (a*  apply  ^  to  •eopy- 
haldSf  it'is  diflScult  Co- imagine  ho^  tbe^iidferest  of  the^Mrd 
would  have.b^en  affected  or  the  teimre  altered  by  a  -eoa-» 
ttary.deoiiioQ*  The  true  reasons  why  copyholds  w^re  Ibdd 
not  to.  be  .included  ia  the  earlier  statutes  seems- to  ktfte 
beett  the  baseness  and  insignificance  of  the  estate.  B^sitfM; 
addptiiig  one  of  the  rules  in  Ueydan^s  case/ it  may  be  sard 
that  ctipyholds  are  not  within  the  mischief  against  whtcti 
the  statute  was  meant  to  provide.  The  mischief  cMmMii- 
plated  uias  secret  confeyaaces.  But  the  purcbas)?riof  iC 
cop»ybqld  do^s  not  need  the  protection  of  the  statute.  'The 
title  toifi'  copyhold  appears  on  the  court  roiNs;4fid*  if  Aie 
purchaser  takes  a  conveyance  from  him  whM>  'has  theiegtff' 
estate,  and  also  from  those  who  on  the  Ace  of 'the  t^uVt 
rolls  are  stated  to  have  the  beneficial  interest,  he  is  as  safe  as 
the  statute  of  Etit^  couM  make  Mm.  Gipyholdtf,  thei^fijrejif 
witbinthewordsiof  the  slatutei'are  abr  within  die*itfi^dii^f, 
and  according  to  'Lord  CoXpr,mU^stbe  considered  tt^Viot  wi\i^in  ^ 
the  purview:,  of 'tiie  ad^  So^a'caseo^t  of  the^  mfecAMf  ih- 
tetided  to  be  remedied,  shaM  be  "Considered  as-  fibt*S44rtihV 
the  purview,  though  k  be  wkhinthe  Wcviti^,  ((f  th^'^^^- 
tute  (fi).  The  act  of  Elizabeth  is  highly  penal.  Tiie  third 
section  treato  as  crimiildl  aH  parties  who  shaU  put'ih'u^e 


{a)  Matknot  v.  Feaver,  1  Co&'s  Rep.  S|78. 
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frauiiuleiil  lOonveyantei},  aud  subjects'*  tbeni  lo  fine  and  iin*  1895. 
prisonv^at  J.  i.Xbe  Court  will  a0i  putaicdnstructiMi  on  tiie  j.  . 
actlhatiaball  ^9  ito  enlarge  itfae  appltoalion  ct  a  penally*  v. 

TbU  act; icDeallSB  an  'offence  unknotrn  to -the  common  lant^    BoTTEiriLt. 
andionght.ito  be  governed  •by  those  rul^s  of  mietfnretotloff ' 
that  govern  criminal'  statutes,  dnd  tvbich  re«tricl'thd  ope^ 
ration  4tftbiGl*Malute  to  cases  expressly  designated  ifcerein.* 
CopyboMs,  tberefore/ are  tiot  withiii  the  statute  of  £An. " '  ; 
fn^CoUrt^'at  the  outset,  intimating  a  strong' opitiUm 
againat  the  pUlntiflF  oq  the  second  pc4nt,  Knoit/e^-decNncM 
in^ialiig.upoh  it) 


It    il        •»  H'l 


Qresswellf'tonirk,  With  the  exception  of  the  passage 
in  .OiZ/rr'a  Misi  Pfiusy  there  is  no- authority  16  shew  that 
copyholds  are  not  within  this  statnte  oi  Elizabfetk*  "The 
words  4»r  the  statute  are  suflBcientiy  large  to  comprehend 
Gop^koidSf.and  there  is  no  reason  why  they  should  be  ex* 
empted^froDi  its  operation.  The  case  of  Matkews  v«  Fea^ 
V€r(ii)p*u  aa  authority  for  the  defendant,  because  there  the 
credilora  aucceeded.  in  obtaining  a  direction  to  the  Mastxeif 
to  inynire  iato  the  nature  of  the  interest  of  the  asaigwor  hi 
the  qopybold  pr^mines  which  formed  part  of  the*  property 
allf^d  to  hnveMbeen  fraudulently  assigned*  The  dpilii^ 
of  ^jQf^^Maftffield^  in.  Doe  v.  Rouiiedget  wa|<  exprebs^d 
after .inuph  considleration..  *  i> '    *      -  '"  « 

jCr^^HIl''' I wa3»ihere' stopped  by  tlie  Court*  >  •>      ^' 

D^l^ifiMffy  C.,J./^Tbe  woitd&ioii.the  statute  of  %7' Elix^ 
^*  Aiif>pnf^>'u.to  imci /quite  auflSetenl  toi  include  copyhoUb* 
WXipfi  y^»/i¥M<6yi^>LordiAfaf/^/(j  eaptessed.  bidelibe* 
^^^  9Pmw»Ah«f»  thisiMatnte  did  extend  >to  eopyhoMiestates^^ 
>>l4iAt^^tiA  119  <aae,:tbQ. other  Hvay  ciDcept  (that  mentioned.^ 
in  fijillfgU  J^i9i\Bui$s,,whkkm  a  niese  diotuni.  '  «)    •< 

t.iiill    uir      itHMi   /lil'j'i'    ■  '^   »   •»'  "^  ^    *•    '  ••         '  '  •'' 

J^l-^TfLfip^^feiJ.-rtln  Cfmj4//t^6  iDigest(6)^  the  •genelal 
tule  is  laid  down,  that  copyholds  arc  included  within  the 

(a)  1  Cox's  Rep.  ftTB.  ^     (6)  Cop^hoId|  (N). 
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general  words  of  a  statute,  if  no  prejiuKce  wiH  thereby  emtie 
t&  the  lord.  No  prejudice  wmild  easite  to  the  lord  kr  this 
case.  I  have  therefore  no  doobC  this  statirteof  BHz,  affects 
copyhold  estates. 

,  Parke,  4- — I  entertain  no  doubt  on  this  case.  It  ap- 
pears to  me  that  this  act  affects  copyhold  lands.  It  is  laid 
down  ii»  Heydou\  case(^)»  that  the  general  words  of  acts  of 
parliament  extend  to  copyhold  or  customary  estates,  except 
where  the  tenure  of  the  laud  would  thereby  be  altered  or 
the  lord  prejudiced.  This  statute  does  not  change  the 
nature  of  the  tenure,  nor  does  it  injure  the  rights  of  the 
Iprd.  Copyholds  are  therefore  within  its  operation.  With 
cespect  to  the  second  pointj,  it  was  settled  by  the  case  of 
Jhe-v,  Mantmg{b\  that  even  where  the  purchaser  has  notice 
of  the  prior  voluntary  settlement,  yet  such  settlement  is 
rendered  void  by  the  £7  Etiz. 

Patte^on,  J. — -I  am  of  the  same  opkrion;  The  words 
of  the  statute  are  confessedly  large  enough  to  include  copy- 
holds ;  and  the  question  is,  what  reason  is  there  whereby 
they  should  be  excluded.  In  Watkins  on  Copyholds  (c), 
there  is  a  considerable  dissertation  as  to  how  iar  statutes 
ought  to  be  applied'  to  copyholds,  and  the  opinionr  of  Lord 
Coke,  which  has*  been  mentioned,  is  foHdWed*.  This  case 
does  not  fall  within  the  exception  to  that  rule;  thepostea 
must  therefore  be  delivered  to  die  defendant. 


(a)  3  Co.  Rep.  7. 
*  {b)  9  Enat,  59. 
.    (c)  3  Walk.  Copyh.  Isl ed.  166; 
2d  ed.  196.   The  case  of  Maihews 
V.  Feaver  had  not  however  been 
published  wheh  Wutkins  \vrole. 

(d)  And  see  Rowden  v.  Malsier, 
Cro.  Car.  4a; 

In  Maihem  v.  Feitver,  cited 
antCf  67,  which  was  the  case  of  au 
annuity.  arBdimr  8«ekiag\  to  set 


Postea  tx>  the  defendant  (<Qi 

aside  an  assignment  of  leasehold 
and  copyhold  property  by  tfie 
dfibtor  to  his  son,  Sir  Lloyd.  Ken* 
yon,  M%  II.  was  of  opinion  that 
copyholds  not  being  general ly  sub- 
ject to'  debts,  an  assignment  of 
them  could  never,  except  under 
special  circurostanoes^  be  fraudu- 
lent against  creditorsi  under  13 
Elit.  cap.  5; 


^ 
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OuGHToiftJ.  Trotter. 

Assumpsit  for  goods  soW  and  delivered.     Plea,  gene-  Where,  at  a 

ral  issue,  with  notice  of  set-off.    At  the  trial  at  the  Middle-  ™e^V°g  o^ 
^    /  ^  creditors  of  il. 

sex  sittings  after  Michaelmas  term,  1832,  before  Denman,  it  is  agreed 
C.  J.,  the  following  facts  appeared:  s^ofTHi 

The  defendant  was  indebted  to  the  plaintiff  for  work  the  pound 
done  to  the  amount  of  52/.  1  Is.,  and  the  plaintiff  was  in-  cepted,  and 

debted  to  the  defendant  251.  \0s.  1  Id.  for  work  done.     On  i^»^  promis- 
sory notes  for 
the  7tfa  of  April,  1831,  the  defendant  called  a  meeting  of  the  amount 

his  creditors,  which  the  plaintiff  attended.  At  this  meeting  "?J«lll^pv«o 
resolutions  were  entered  into  and  signed  by  the  creditors  teen  days,  the 
present,  to  accept  six  shillings  in  the  pound.  The  follow-  ^^l^g,  there- 
ing  is  a  copy  of  the  resolutions :  to  within  that 

'^  At  a  meeting  of  the  creditors  of  Edward  Trotier,  held  \^  gu^d  for  a 

this  7  th  day  of  April,  1831  :  debt  due  to 

n  /v  -i-«        •!  one  of  the  par- 

*'  Resolved,  that  the  offer  of  six  shilhngsm  the  pound,  as  ties  to  the 

a  composition,  be  accepted  by  the  undersigned,  and  that  ^'[^'"T^Lii 
therefore  the  necessity  for  an  assignment  to  trjustees  be  shew  delivery 
superseded ;  such  composition  to  be  made  in  two  payments,  ^^  ^^^^  |,^  j^ 
by  the  joint  and  several  promissory  notes  of  W.  W,  Cox  l»«We  for  the 
and  £.  Trotter.     A  release  to  be  executed  to  E.  Trotier, 
with  the  usual  proviso,  that  if  the  instalments  are  not  punc- 
tually paid,  the  release  shall  be  void.     The  notes  to  be  given 
within  fourteen  days,  the  creditors  assenting  thereto  within 

thtkt  tTfifte% 

(Signed  by  the  plaintiff  and  others.) 

Nothing  further  was  done  in  the  matter  until  the  31st  of 
the  following  May.  On  that  day  the  plaintiff  was  applied 
to  to  execute  a  release  to  the  defendant,  which  he  refused 
to  do.  C>n'ehe^.^th  of  July,  tlie  plaintiff  received  the  fol- 
lowing letter  firoih  tlie  defendant's  attorney : 

"  Sih — Having  called'  on  you  for  the  pur{^ose  of  paying 
j^u'4^.  05.  lief.,  the  amoutit  of  tlie  promissory  note  given 
by  Mr.  Ti^otter,  and  Which' is  dde  this  day,  and  not  finding 
you  at  honie,^  I  beg  leave  to  say  that  the  amount  is  now 
lying  at  my  office  for  you,  together  with  the  other  promis- 
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sorynote,  due  three  months  lience,  and  which  .will  be 
handed  to  you  on  your  signing  the  deed,  as  agreed  upon 
by  you  and  the  other  creditors  of  Mr.  Trotier" 
'  It  was  objected  onthe  part  of  the  defendant,  at  the  tiiali 
that  as  the  pkiiotiiF  had  agreed  to  take  a  conipositipo  fok- 
his  debt,  he  could*  not  maintain  the  action.  The  Chief 
Justictt  directed  the  jury  to  find  a  verdict  for  the  defendant, 
and  gave  the  plaintiff  leave  to  move  Coenttv  a  verdict 
eilher  for  the  whole  of  bis  demand,  or  for  such  sum  as  six 
shillings 'in  the  pound,  upon  Uie  original  demand,  weiild 
amount  to.  A  verdict  was  accordingly  found  for  the  de- 
fendant.    A  rule  nisi  having  been  obtained. 


Sir  J.  Scarlett  now  shewed  cause.  By  the  resolution 
tho' notes  were  to  be  given  by  the  defendant,  in  fourteen 
day^  if  the  creditors  assented  within  that  period*  The 
plaintiff  did  not  assent  within  the  fourteen  days,  the  defend- 
ant might  therefore  give  the  notes  within  a  reasonable  time 
afterwards.  It  is  a  maxim  of  law,  that  where  no  time  is 
fixed  for  the  performance  of  a  contract,  it  is  to  be  per* 
formed  within  a  reasonable  time.  Each  creditor  could  not 
be  bound  to  take  the  notes  before  the  others  assented,  and 
they  were  uok  bound  to  assent  before  the  lapse  of  fourteen 
days.  The  notes  were  never  demanded ;  and  it  appeared 
that  they  were  dated  on  the  S2d  of  April. 

Erie,  in  support  of  the  rule.  The  meaning  otthe  argu- 
roent  was,  that  the  release  should  be  void,  either  if  the 
notes  were  not  delivered  in  fourteen  days,  or  if  the  notes 
were  not  honoured  when  due.  The  notes  were  dated  on 
the  22d  of  April,  but  it  does  not  appear  that  they  were  then 
signed,  at  all  events  they  were  not  delivered  until  the  middle 
of  May.  It  was  tlie  business  of  the  defendant  to  tender 
the  notes  to  the  plaintiff;  Cranky  \.  Hillary  (a).  In  that 
case  Lord  EUenborongh  says,  "  The  rule  is,  that  the  person 
to  be  discharged  is  bound  to  do  the  act  which  is  to  dis- 

(a)  2  M.  &  S.  J20;  and  see  Shipton  v.  Caisofi,  8  Dowl.  &  Rvl.  ISO; 
b  Barn.  &  Cres*  378. 
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charge  hhfki/and  ttOt  the  other  party/'  Dampier,  3.,  io  the 
saMe  ^ens^,  says,  ^*'  It  is  laid  dowirby  InUleiofi,  that  the 
obligor  of  a  bond  conditioned  fof  tbe  payment  of  money  at 
a' particular  day,  is  bound  to  seek  the  obliges  if  he  be  in 
England,  and  at  the  set  day  to  tender  him  the  money,  other* 
wise  lie  sliall  forfeit  the  bond.  So  in  this  case,  the  defend- 
ant 'iras  to  give  tbe  notes,  and  therefore  to  go  with  them  t6 
thtt'  plainttflF,  and  he  was  not  to  go  to  the  defendant."  At 
tbe  time  when  the  notes  were  given,  the  plaintilF  was- re* 
mitted  to  Ms  original  right,  and  therefore  might  refk«se 
to  accept  •  the"  notes.  If  it  had  beed  intended  that  the 
notes  should  be  given  within  a  reasonable  time,  the  parties 
would  either  not  have  stipulated  about  time  at  all,  or  they 
would  have  expressly  said  that  the  notes  ahouM  be  given 
within  a  reasonable  time.  An  agreement  which  specifies 
th^  time  of  performance,  should  not  be  construed  as  if  no 
time  was  fixed.  An  agreement  to  take  a  composition  is  no 
extinguishment  of  the  original  debt;  Thomas  v.  CourOi0y{a)* 
The  plaintiff  is  at  all  events  entitled  to  the  composition; 
Hentheoley.  Crook9hanks{b). 


7a 
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TAOTT£ir. 


Den  MAN,  C.  J. — The  plaintiff  has  his  right  of  action 
entire,  and  is  entitled  to  recover  the  whole  demand. 

LiTTLEDALE,  J.-^Iu  common  cases  of  agreements  to 
take  compositions,  the  debtor  has  a  reasonable  time  to  give 
the  lyotess  tn  this  case  it  was  stipulated  that  they  should 
bc^  given  within  fourteen  days.  Supposing  these  facts  had 
been  specially  pleaded,  the  defendant  must  have  averred 
the  payment  of  tbe  notes  within  the  fourteen  days.  In 
scjme  acts  of  parliament  the  specification  of  time  is  only 
directory ;  here  it  is  matter  of  special  agreement.  The  cre- 
ditors do  not  assent^  and  the  notes  are  not  given  within 
fourteen  days ;  the  whole  agreement  is  void. 


(a)  1  Barn.  &  Alders.  1. 


(6)  2  T.  R.  24. 
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Parke,^. — Th€  agreement  was^  (bat  all  the  crediftors 
sboiuM  be  put  in  1^  same  sttufatioit.-  It  was  therefore  re- 
qttisite  that  seiMe  reittoirable  tfme  sbotrM  be  sfiprutated  for^ 
tbaf  All  Ihe  c#edit<yi^8  nuigtit  assent.  Here,  the  tinie  htfs  iMi^n 
specified*  i  think- tbirt  the  whole  agreement  was  void  it  the 
c^ediloi^s  M  not  assent  within  feu#teen  da^s.  Bat  snp- 
posinig  I  af*  wrong  m  tbvs^  those  who  do  assent  at  ail  events 
sliDuldf  receive  their  nofev  witfiii^  fourteen  daiys>  and  if  they 
do  tfofj  fbey  Sfre  reMitled  to  their  original  right  of  action. 


PiittESOT!^,  J. — Tb#  assent  of  the  creditoi»s  was  a  eoni- 
diliow  .pveeeden<(,  w  'n  seeMS  to  me,  and  the  notes  sbontd 
b!d  given  wi>Bhinf  fourteen  days.-  The  ease  of  Ctmiky  v. 
HUhtry  shews  that  they  sboMd  be  tendered  by  ^e  debtor, 
and!  need  not  be  asked  for  by  tiie  creditor. 


Ride  absohlte  to  enter  the  verdicf 
for  the  whole  denmnd  of  37/. 


By  an  act  of 
parliament  a 
district  is 
taken  out  of 
the  county  at 


Humphrib's  v.  The  Inhabitants  of  the  City  of  Bristol, 

and-  County  of  the  same  City. 

jTHIS  was  an  action  of  trespass  on  the  case,  to  recover 

compensation   for   the   demolition   of  furniture,  8cc.  in  a 

RoU^e  in  Bedminster,  during  the   Bristol    riots    in   l83l. 

lai^e,  an^an-    At   the  trial   before   Paltesoft,  J.  at  the   Bristol'  summer 

neiedtothe  aggj^cg  383^  ^  verdict  was  found  for  the  plaintiff,  da- 
county  of  a  '  '        ^  ^   ^  r  » 

city,  and  is       mages  900/.,  subject  to  the  opinion  of  the  Couit  lipon 

declared  to  be.  t     r-f¥      ' 

member  and      the  folfowmg  case:— 

On  the  30th  October,  1831,  and  williin  three  calendar 

months  before   the  cothmeitcemient  of  this   suit^  a  large 

IP    number  of  persons,  consisting  of  1000  persons  and  upwards, 

a  house  situate 

in  the  annexed  district  be  feloniously  demolished  by  rioters,  the  owner  may  sue  the  inha- 
bitants of  the  county  of  the  city  for  the  amount  of  his  damages,  under  7  &  8  Geo.  4, 
c.  31,  if  such  liability  is  not  mentioned'  among  the  exceptions,  although  it  may  not 
clearly  appear  that  the  defendants  could  reimburse  themselves  by  a  rate  which  should 
embrace  toe  annexed  district. 


parcel  of  the 
county  of  the 
city,  except 
for  certain 
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bemg  riotottslf  assenUed  togctfewr^  U>  tbc  ifisttirliJiiiee  of        lOO. 

the  BuUk  peace  al  BeilnHiislcr.  fritbio  soeb  distriet  md  on    ,'^''*^ 

UmfffVBiit 

part  of  socb  land  and  property  aa  by  49  Oco.  3,  csfpr  cxl.  («)  9. 

iatftifled  **  As  Act  far  mprenimg  vmA  rendeving  tnore  eoiih  ^"^Sl^!^^  ^ 

modioM  tbe  Port  and  Harbow  of  BrMo!*"  wm  t%empu4 

and  flepwraited  froM  tbe  cewatKa  of  Soavenot  and  Olouces" 

itf,  and  anide  parcel  of  die  eity  ef  Bristol  amd  county  of 

the  sane  cky,  ao  beroHMfter  i»  more  pofticnhrllf  «et  forlby 

frioniovMljr  deatfoyed  a  cat tniw  bonee  tbere  sitiiate,  and  at 

tbe  sane  iinw  nnla^nily  damaged  and  destroyed  the  fi»- 

tarea,  fuvnilare^  tmA  goods  of  ibo  pbanifiv  of  die  tabie  of 

goofv  tbeo  bemg  in  tbe  said  bonee,  and  to  tbe  daiMge  of 

tbe  phnnttff  of  9€Ol.  and  agaNi^  tbe  foray  of  tbe  statMe  in 

sncli  ease  made  and  provided* 

AH  tbe  reqajaitions  of  Ae  statnley  an4  of  die  law^  iTiere 
dniy  complied'  wilb  bf  or  on  the  part  of  tbe  plaintiff. 

By  8eet.'6(l^  of  4i3>  Geo*  3,  eap.  exi.  il  was  enaeVed,  diat 
frofli  Iheacefbrtk  a  eertaiw  discrici  and  certain  bmd  (tberein 
particoiarly  described)  shouM  be  to- all  intents  and  purposes 
(except  as  hereinafter  menliened)  wholly  eaempted  and 
separated  from  tbe  eowiCies  of  Somerseff  and  Gloucester, 
and  from  rfl  juriBdiofion»  po«crer  and  authority  of  sheriffs^ 
(eieept  aa  far  aa  respected  the  purebnse  money  and  com- 
pensation for  injuries  under  the  powers^of  that  aeti  and 
which  were  to  be  settled  by  a-  jury  or  juries^  of  die'  county 
or  city  wherein  soeh  lands  lay  before  the  passing  of  tha<^ 
act,  except  as  thereinafter  i»  mentioned^  escheatbrs,  coro« 
ners^  jusdces>  and*  other  oflScers  and  ministers  of  the*  king 
whatsoever,  of  the  said  counties  of  Somerset  and-  Glouces^ 
ter  respectivel'y,  for  ever,  and  should  be  taken  a?  member, 
part  and  parcel  of  tbe  city  of  Bristol  and  county  of  the 
same  city,  and  of  tbo  port  of  Bristol,  and  witUin  the  juris^ 
diction,  power  and  authority  of  the  nmyor,  burgesses  and 
commonaiiy  of  the  said  eity,  and'  of  Itle  mayor;  sUeriffi»> 
Except  aa  aforesaid,)   coroners*,   escheators,  justices,  and 

(a)  Lpeal  andipenanai^  to  bo  judicially  aoticedi- 
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1833.        Others  the  oflScers  and  ministers  of  the  kiiig,  of  the^  said 

*  ^'"*'      city  &c.  for  ever,  as  fully  and  mnply.as  if  itiesAwe  bad^h^en 

V.  made  p^rt  and  parcel  of , the  si^id  city  ^c.  .before  <  qndi  lat 

Inhabitants  of  the  time  of  granting  the  several  charters., under.  v^bifiU<thf%. 
Bristol.  ®  *=*  ,         r     •  -j      •         r 

mayor^  burgesses   and    commonalty   of  the  .^a^l,  cHy  I'Qt  • 

Bristol  did  then  hold  and  exercise  criminal  4ind  cii^jurisn- 
diction  within  the  said  city  and  county  of  ,|be  .i^iHne  if:ity» 
i^nd  the  suburbs,  liberties  and  precincts  therjQ9f»  lOr  have 
rights  and  franchises  in  any  manner  whatsoevi^r,  within  tli^ 
same^  or  as  if  the  several  powers  and  authprities^rigfiU  andi 
franchise^  by  such  charters  or  otherwise  given  Hfere  Uiorein 
repealed  and  applied  to  the  several  districis  tbev^by  united 
to  and  made  part  of  the  said  city  of  Bristol  &f;>;  and  the 
provisions  relative  to  courts  of  conscience  in  Bristol^  inadei 
by  an  act  of  1  Will.  4r  Mary,  were  by  that  act  entended  to 
the  said  several  districts  so  as  aforesaid  ignited  to  and  liaade. 
part  of  the  city  of  Bristol  &c.  and  exempted  and  seperaled 
from  the  counties  of  Somerset  and  Gloucester  respectively* 
And  it  was  thereby  provided  and  enacted  (sect.  66),  that 
nothing  therein  contained  should  extend  to  make  any  alter- 
ation within  the  districts  so  exempted  and  separated  from. 
&c.  and.  added  to  &c.,  touching  any  tax,  rat^,  levy«  pr,. 
assessment  usually  raised  within  the  said  city  of  Bfistpl  iic* 
touching  any  matter  relative  to  any  ecclesiastical,  p^p^lijial, 
or  material  jurisdiction  or  right,  or  to.  thci  talking  a^ay  ,the  . 
right  of  freeholders  within  the  district  aforesaid  tp  vQ(f^,fpri 
the  election  of  any  knight  of  the  shife^  cprQneri(rOi;,otlief. 
officer  whatsoever  for  Somerset  and  Glouc^^ter,  r^s^^^r: 
tively,  or  to  the  conferring  a  right  to  any  freehoV)er),vi;ithMA, 
the  said  districts^  of  voting  at  the  electiqns  oj^  cjtjzcjps  ffff,. 
the  city  and  county  of  Bristol,  but  thfit  all  the  ss^^ne  i]i£|^tft».) 
matters  and  things  should  be  apd  renyi^in.as  if,  tbfit,act.|m4*' 
not  been  made.    And  it  was  fqctl^er  pro,yided  ^nA  e^^^tecd. 
(sect.  67)  that  the  said  parts  of  the  .said  respectiyq,|Qountj^^  , 
of  Somerset  and  Gloucester  shopld,  as  to  all  mf^f(^^  a^^ii 
things  not  thereinbefore,  excepted  and  specified,  be-  ofid^  4e,. 
deemed  and  construed  to  be,  to  all  intents.and purpi^fiea  .w/mt* 
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rt*r,  paH  bndpatcel  of  the  said  city  and  county  of  the  city 
of  BH%Ml,  &hd  tedhin  the  same,  Humphrifs 

By*56 Oeo: S,  cap. lix.  (under  the  provisions  of  which  the  r  .  i-*'        /. 
prt^setitgaol  Of'fhe  city  and  county  was  built  on  a  piece  of      Bristol. 
Mnd,  i^hidif  by  4S'Geo.  3,  cap.  cxI.  had  been  separated  from 
thtfteDimty  of 'Somerset  and  made  part  of  Bristol^)  it  was 
enacted  'that  the  commissioners  thereby  appointed  should 
yeari^  Ascertain  and  determine  what  sum  or  sums  of  money 
they  shUbld  judge  necessary  to  be  assessed  and  raised  for 
the'*pilrpose5i  6f  that  act  in  the  city  and  county  of  Bristol, 
for  the  year  then  next  following,  and  should  certify  the  same, 
by  their  cMrk,  fo  the  justices  of  the  peace  for  the  said  city  and 
county  Ht  thegenerai  quarter  sessions  to  be  holden  in  and  for 
thi^  Mid  city  ahd  county,  in  every  year;  and  the  said  justices 
werd  thereby  empowered  to  order  and  appoint  such  sum 
or'suwis  of  money  to  be  raised  and  levied  by  taxation  of  all 
landsy  hbuses,  &c.  within  the  said  city  and  county  (except 
pliltes  of  worship)  in  equal  proportions,  according  to  their 
valul? ;  and  in  order  thereto,  the  said  commissioners  were 
thereby  authorized  and  required,  after  the  said  certificate 
and  the  order  of  appointment  made   thereupon  by  the 
justices  of  the  said  city  and  county  in  sessions,  indifferently 
to  pro{i6rti6n  out  the  said  sum  or  sums  of  money  upon 
eaefr' parish  and  precinct  within  the  said  city  and  county, 
in  the  fike  manner  and  proportion  in  each  such  parish  and 
prediil^t,  as  the   money   then   raised  or  thereafter  to  be 
rai^  foi^  the  maintenance  of  the  poor  of  the  said  city  and 
couilty  was  apportioned,  and  by  warrant  under  their  hands 
and  '^seals  'to   authorize    the    person    thereby    appointed 
coH(^c(6r  of  the   rjites    and  assessments,  to   rate,   assess, 
deirilind    atid  collect  and  receive   the   same  respectively. 
Proviso  and  enactment^  exempting  from  liability  to  such 
ratesf  Md  assessments,  all  lands,  tenements  and  heredita- 
ments,'situate  and  being  in  the  several  districts  separated 
and  exempted  from  the  counties  of  Somerset  and  Gloucester, 
and  added  to  the  city  and  county  of  Bristol  by  43  Geo,  3, 

Th^  plaintiff  was  duly  appointed,  and  was  the  gaoler  or 
governor  of  the  said  gaol,  before  and  at  the  time  of  the 
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18SS.        destructioQ  and  d/emolitioii  of  die  said  house,  fixtaurea^fur- 
J^^^^^^^       iiiture  and  goods  so  demolished  and  destroyed  as  aforesaidL 

HpllPHRlEfl 

V.  and  which  said  house  wa^  situate  within  the  walls  of  the 

In^bitanCB  of  g^jj  prison,  and  was  the  property  of  the  corporation  of 

Bristol,  and  the  residence  of  tlie  [daintiff  as  such  gaoler  as 
aforesaid. 

« 

No  genera]  county  rate  has  ever  yet  been  raised  in  the 
city  and  county  of  Bristol. 

The  district  separated  from  the  county  of  Somerset 
and  mfide  part  of  the  city  &c,  as  aforesaid;  by  43  Geo*  3,c. 
cxl^  has  not  been  at  any  time  rated  or  assessed  to  any 
parochial  rates  or  taxes  charged  upon  the  city  and  county 
of  Bristol,  or  any  of  the  wards  or  parishes  within  the  same, 
but  has  been  constantly  rated  and  charged  to  all  parochial 
rates  -  and  taxes  as  part  and  parcel  of  the  hundred  and 
parish  of  Bedminster,  in  the  county  of  Somerset,  except  as 
to  the  said  piece  of  land  purchased  for  the  purposes  of  the 
new  gaoU  and  on  part  of  which  land  the  house  so  demo- 
lished as  aforesaid  was  situate,  and  for  which  land,  and  the 
said  gaol  and  house  and  buildings  thereoUi  no  rates  have 
been  dentanded  or  paid  since  it  was  so  purchased. 

The  separated  district  contains  a  numerous  population 
and  a  large  amount  of  ratable  property,  consisting  of  lands 
and  of  dwelling-houses  and  other  buildings,  and  in  respect 
of  itfi  poor  and  poor-rates  has  been  and  is  managed  by  the 
churchwardens  and  overseers  of  Bedminster  and  by  the 
magiitrat^s  of  the  county  of  Somerset, 

By  statute  of  3  Geo.  4,  c.  xxiv,  it  is  enacted,  that  the 
corporation  of  the  govenior,  deputy  governor,  assistants 
and  guardians  of  the  poor  of  the  city  of  Bristol,  shall,  in 
manner  therein  mentioned,  ascertain  what  sum  of  money 
will  be  requisite  for  the  maintenance  of  the  poor  of  the  said 
city  and  county  for  the  then  current  year,  and  certify  the 
amount  to  the  justices,  who  are  thereby  required  to  order 
such  sum  to  be  raised  for  the  purposes  aforesaid  as  they 
shall  think  proper,  not  exceeding  the  sum  so  ascertained 
and  certified,  and  that  as  soon  after  the  said  order  of  ses- 
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siofis  sh«U  hove  been  made '  and  transotilied  m  eefiv«- 
niendy  mny  be»  the  mayor  of  Bristol,  and  any  two  of  the  jus^ 
ticea  of  tbe  same  city,  or  aay  five  jaatieet  without  the  mayor,       ^''^^ries 
sbdl  cause  aU  mA  mfnn  as  sliall  be  so  ordered  to  be  raised  ^n^abitanu)  of 
by  audi  order  of  sessions,  (together  with  such  other  sums     Bristol. 
as  therein  mentioned)  to  be  raised  and  levied  by  taxation  of 
every  inhabitant,  and  of  all  bouses,  lands,  tithes,  and  other 
ratable  property  in  the  city  and  county  of  Bristol,  in  equal 
proportions,  according  to  their  value ;  and  in  ofder  thereto 
indifferently  to  apportion  tbe  said  sums  of  money  respec- 
tively upon  each  parish  and  precinct  within  the  said  city  and 
pounty.   Tbe  act  of  3  Geo.  4,  c,  xxiv.  repeals  7  &  6  Will.  6, 
c.  39|  by  which  the  corporation  of  the  governor  fcc.  of 
the  poor  of  the  city  of  Bristol  was  originally  consMtuted, 
and  re*enact8  in  substance,  by  the  enactment  above  stated, 
a  similer  provision  in  tbe  former  act. 

By  9  WHi^  4,  c,  Ixaxviii*,  it  is  eni|cted»  that  for  raising 
money  for  tb^  purposes  of  that  act,  tbe  governor  be.  of  the 
poor  of  the  city  of  Bristol  shall,  by  writing  under  their  com- 
mon seal,  certify  to  the  justices  of  the  peace  for  the  said  city 
flQff  CQimty,  nt  their  general  quarter  sessions  to  be  hplden  in 
July  18301  or  nt  some  ndJQUrnmept  thereof,  that  it  will  be 
necessary  to  raise  for  the  purposes  of  that  act,  for  the  year 
cQmmeni4ng  on  the  95tb  March  then  last  past,  l0/)Q0f., 
i^nd  that  the  s«id  governor  fee*  shall  in  the  year  1838|  and 
theneefopwerd  in  every  year,  so  long  as  any  sum  exceeding 
10,000/.  shall  be  required  for  the  purposes  of  that  act,  by 
their  annua)  certifieete  of  the  sum  requisite  for  the  mainte- 
nance of  the  poor  of  the  said  city  and  county,  to  be  made 
by  virtue  of  the  said  act  of  3  Geo,  4f  certify  to  the  justices  that 
the  sum  of  10,000/.,  or  such  further  sum  as  thereinafter  men- 
ticined*  will  be  required  for  the  purposes  of  that  act;  and 
tbet  tbe  said  justices,  at  th^  said  quarter  sessions  to  be 
helden  in  July  1830,  qball  order  tbe  said  sum  of  IQJOOOf. 
to  he  levied  for  the  purposes  of  that  act,  for  the  year  com- 
meuping  SStb  March^  1830}  and  so  in  every  subsequent 
years-  so  long  m  eoy  9iicb  sum  shall  he  required  for- the 
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18S3.        purposes  of  that  act.    And  it  is  thereby  further  enacted, 
that  as  soon  after  such  order  of  sessions  as  conveniently 
V.  may  be,  the  said  governor  &c.  shall  either  cause  the  said 

^"br^ist^^^      sum  of  10,000/.  to  be  added  to  any  assessment  which  shall 

have  been  made  for  the  purposes  of  the  said  recited  act,  in 
which  case  the  same  shall  be  assessed  upon  the  several  in* 
habitants,  owners,  and  occupiers  of  all  lands,  houses,  tithes, 
and  other  ratable  property  within  the  several  parishes  in 
the  said  city  and  county,  in  the  same  proportions  as  the  sum 
already  certified  and  assessed,  and  shall  be  added  to  and 
collected  with  the  same ;  or  if  no  such  assessment  shall 
have  been  then  made,  shall  add  the  same  to  the  sum  already 
certified  as  aforesaid,  so  that  the  same  may  form  one 
aggregate  sum  therewith. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiflf  is  entitled  to  recover  for  the  damage  and  de- 
struction to  furniture,  fixtures,  and  goods,  being  at  the  time 
of  such  damage  and  destruction  in  a  house  situate  as  afore* 
said^ 

Campbell,  S.  G«  for  the  plaintiflf.  Upon  the  general  act 
of  7  and  8  Geo.  4,  c.  31,  the  plaintiff  is  entitled  to  recover 
compensation  for  the  damage  which  he  has  sustained*  By 
section  2  of  that  act,  the  hundred  is  made  liable  to  yield 
compensation  for  fixtures,  furniture,  and  goods  in  a  house 
&c.  within  the  hundred,  demolished  wholly  or  in  part  by 
persons  riotously  assembled;  and  by  the  i2th  section  it  is 
provided  that  the  inhabitants  of  counties  of  ciUes  and 
towns,  where  any  of  the  offences  mentioned  in  that  act  are 
committed  within  a  county  of  a  city  or  town,  sbaU  be  liable 
to  yield  compensation  in  the  same  manner  as  the  inhabit- 
ants of  a  hundred.  The  Bristol  gaol  was  built  upon  land 
within  a  district,  which  has  been  made  to  all  intents  and 
purposes  (with  certain  exceptions)  part  and  parcel  of  the 
city  of  Bristol  and  county  of  the  same  city,  and  within  the 
same ;  and  this  case  does  not  fall  within  any  of  the  excep- 
tions specified  in  the  act*    It  is  admitted  that  this  is  a  house 
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witbin  die  act,  aad  if  this  be  wUiiin  the  meaning  of  the  act,         1893. 
aooff^Qce  commiued  in  the  county  of  the  city  of  Bristol,      ^^'^^^^^^^ 
it  is  the  inhabitantftof  the  city  of  Bristol,  and -not  df  tbe  ^^ 

handrid  of  Bedmiikster,  who  will  be  bound  either  to  realove  InH^^i^^^t^;  ^f 
or  to  make  compensation.  Bnt  fon  the  exceptions^  the  mat- 
ter would  have  been  quite  clear ;  sio  that  tbe  only  question 
will  he  whether  this  case* falls. wjiAhin  the  exceptions.  <  Those 
exceptions  are,  of  matters,  Ut  *'  touching  any  tax,  rale,  levy, 
or  assmsnient  usually,  raised  within  the  said  city  of  .Bristdl 
and  county  of  the  same  city:*'  2d>  *' touching  any  matter 
relative  to  any  ecclesiastical^  parochial,  or  nianerial  jurisdic- 
tion or  night:"   and  3d,  '^  to*  the  rights  of  freeholders  to 
vote  at  elections  fo»  knights. of  the  shire  of  Somerset  and 
Gloucester,  and  for  citizens  of  Bristol  respectively.'^     This 
case  does  not  fall  witbin  any  one  of  the  exceptions.  The  G7th 
section  is  unnecessarily  added,  but  shews  the  anxiety  of  the 
legislature  to  make  it  clear  that  for  all  other  purposes  but 
those  expressly  excepted,  this  district  should  be  taken  to  be 
part  of  the  city  and  county  of  Bristol.     In  the  Bristol  gaol 
act,  (56  Geo.  3,)  there  is  a  recital  that  the  old  gaol  was 
small  and  inconvenient,  and  thatit  would  be  of  great  public 
utility  if  a  new  gaol  were  to  be  erected  in  some  other  part 
of  the  city,  and  county  &f  Bristol ;  and  then  it  is*  provided 
(section  l6)rthat  the  commissioners  appointed  by  thai  act 
may  purchase  tbo.  land  mentioned  in  the  first  schndule^^for 
the  purpoee  of  erecting  a  new  gaol ;  and  the  land  metrtioned 
in  the  schedule  and  upon  which  the  gaol  wSi»  in  fect>built>. 
is  <leseribed  as  ^'eoae  piece  or  parcel  of  groutfid  situate, 
lying*  and  being,  in  that  partHsf  the  parish  of  Bediiiinster 
Yfhmk  Ii08«i«lli&cily  of  Bristol^  the^^roperty  of  SiCi'*  :  By 
seotion  37  it  is  declared  that  alich  naw  gaol  j»ball  te  the 
common  gaolrof  the  city  and  county ^of  Bristoli  and  that 
the  sheriffs  of  the  said   city  and   county  shall  have .  Hhe 
keeping  of  it.     By  section  40,  the  commissioners  are  etn* 
powered  to  levy,  for  funds  for  building  the  gaol,  a  pbund 
rate  upon  lands  8u:.  within  the  city  and  county  of,  Bristol ; 
and  by  the  42d  section,  which  will  be  relied  on  for  the    . 
vot.  II.  o 
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defendants,  the  lands  &c.  within  the  district  separated  from 
Somerset  and  Gloucester,  and  added  to  Bristol,  are  ex- 

HUMPHRIP.8 

V.  empted  from  being  rated  or  assessed  for  any  part  of  the 

^"  Bristol  ^^  """**  '®  ^^  ''*'*®^  ^^^  ^''®  purposes  of  that  act.     This  how- 
ever supplies  an  argument  in  favour  of  the  plaintiff,  for  it 

appears  from  it,  that  but  for  this  enactment  the  provi- 
sions of  section  40  would  have  extended  to  this  district, 
and  there  is  no  reason  why  a  place  may  not  be  exempted 

from  a  particular  rate,  and  yet  be  a  part  of  the  city  and 

f 

county  of  Bristol, 

Folkttp  for  the  defendants.  It  is  contended  that  the 
provisions  of  the  2d  section  of  7  &  8  Geo.  4,  c.  31,  are 
extended  by  the  l£th  section  to  counties  of  cities  of  towns. 
It  is  necessary  to  look  particularly  at  this  act.  The  recital 
in  the  ISth  section  says,  that  it  is  expedient  to  provide  for 
the  case  of  counties  of  cities  and  towns,  &c.  which  do  not 
contribute  to  the  county  rate,  or  do  not  contribute  as  part 
of  a  hundred ;  and  then  enacts,  that  where  any  such  offence 
shall  be  committed  in  a  county  of  a  city  or  town,  tCCk  the 
inhabitants  thereof  shall  be  liable  to  yield  compensation  in 
the  same  manner  as  the  inhabitants  of  the  hundred.  The 
i4th  section  provides  the  mode  of  reimbursement^  under 
the  act,  in  liberties,  cities  and  towns  not  within  any  hun- 
dred, but  contributing  to  the  county  rate :  and  as  to  the 
mode  of  payment  and  reimbursement  under  the  act,  in 
counties  of  cities,  &c.  which  do  not  contribute  to  the  pay 
ment  of  the  general  county  rate,  the  Idth  section  enacts, 
that  all  sums  of  money  payable  by  virtue  of  the  warrant  of 
the  sheriff  or  other  officer,  or  of  any  orders  arising  out  of 
any  action  or  summary  claim  against  the  inhabitants  of  any 
county  of  a  city,  &c.  shall  be  paid  out  of  the  rate  (if  any),  in 
the  nature  of  a  county  rate,  or  out  of  any  fund  applicable 
to  similar  purposes,  where  there  is  such  a  rate  or  fund 
therein,  and  where  none,  out  of  the  rate  or  fund  for  the 
relief  of  the  poor  of  the  particular  parish,  township,  district 
or  precinct  therein,  where  the  offence  was  committed,  by 
the  overseers  or  other  officers  having  the  collection  and 
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disbursement  of  such  rate.     After  having  stated  these  pro-        ^®^^- 
visions  of  the  act  of  7  8c  8  Geo,  4,  it  becomes  material  to    Humphries 

observe  how  the  city  of  Bristol  is  situated  with  respect  to  v. 

•  .  •  1  rr»L  L  1^  Inhabitants  of 

county  and  parochial  rates,     ihere  has  never  been  any      Bristol. 

general  county  rate  for  the  county  of  tlie  city  of  Bristol, 
and  there  has  never  been  any  assessment  for  the  relief  of 
the  poor  made  upon  the  separated  district  by  any  of  the 
authorities  of  Bristol,  it  being  stated  upon  the  case  that  it 
ha^  always  been  assessed  towards  the  maintenance  of  the 
poor  of  the  parish  of  Bedniinster.  How  then  is  payment 
and  reimbursement  under  the  act  to  be  made  ?  The  66th 
section  of  40  Geo.  S,  exempts  the  added  district  from  ''  any 
tax,  rate,  levy,  or  assessment  usually  raised*'  within  the 
city  and  county  of  Bristol ;  and  a  question  arises  upon 
this,  whether  the  county  rate  is  to  be  considered  as  a  rate 
usually  levied.  It  was  not  intended  to  annex  this  district 
for  the  purpose  of  bearing  any  portion  of  the  city  burthens 
and  to  relieve  its  inhabitants  from  their  former  burthens, 
but  merely  to  give  jurisdiction  to  the  magistrates  of  the  city 
of  Bristol,  and  to  exempt  the  district  from  the  jurisdic- 
tion of  the  sheriffs  of  the  counties  of  Somerset  and  Glou- 
cester. The  preceding  clause  shews  that  this  alone  was 
the  object  of  the  annexation. 

The  clause  which  has  been  alluded  to  respecting  the 
building  of  the  new  gaol  does  not  affect  the  argument  on 
either  side ;  for  it  is  admitted  that  for  some  purposes  the 
district  in  which  the  new  gaol  is  situated  is  within  the  city 
of  Bristol.  In  that  act  however  it  is  to  be  observed  that 
the  same  care  is  taken  to  exempt  the  parts  of  Bedminster 
from  the  rates  to  be  made  in  respect  of  the  building  of  the 
gaol.  With  regard  to  the  late  act,  that  extends  only  to 
those  places  which  were  liable  to  the  poor-rates,  which  is 
not  the  case  with  Bedminster. 

It  is  therefore  contended  that  the  district  is  not  so  locally 
situated  that  the  inhabitants  of  the  district  where  the  offence 
is  committed  can  recover  against  the  inhabitants  of  the  old 
part  the  amount  of  the  compensation,  and  that  the  more 

o9 
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J833.         SO,  because  no  part  can  be  levied  upon  the  district  by  the 

'^^'^^^'^       inhabitants  of  Bristol.    There  are  not  sufficient  facts  stated 
Humphries    .      ,  ,  i       •  .1 

9.  in  the  case  to  enable  the  court  to  say  whether  an  action 

InhabitHnts  of  ^Quld  lie  against  the  inhabitants  of  Bedminster,  and  it  is 
Bristol.  ** 

not  necessary  to  the  argument  for  the  defendants  to  shew 

that  it  will  lie  against  them. 

Campbell,  S.  G.  in  reply.  The  only  point  which  has 
been  made  is^  that  Bedminster  is  not  liable  to  the  Bristol 
county  or  parochial  rates.  This  has  not  been  established ; 
and  if  it  had  been  so,  would  not  have  affected  the  question. 
The  act  clearly  and  distinctly  says,  that  the  districts  sepa- 
rated from  Somerset  and  Gloucester  shall  be,  to  all  intents 
and  purposes,  a  part  of  the  city  and  county  of  Bristol  and 
within  the  same,  except  as  is  in  that  act  excepted  ;  and  this 
has  not  been  brought  within  any  of  the  exceptions.  The 
exception  is  only  of  such  local  rates  as  are  therein  men- 
tioned. But,  supposing  that  it  meant  all  rates  whatever 
usually  levied,  it  is  found  that  up  to  that  time  the  county 
rate  never  had  been  raised.  It  meant  all  rates  which  up  to 
that  time  had  been  accustomed  to  be  levied,  and  not  all 
the  rates  which  they  by  possibility  could  or  were  by  law 
empowered  to  raise ;  and  therefore  it  does  not  appear  that 
they  were  exempted  from  the  county  rate.  If,  however, 
they  were  so,  this  would  not  be  material ;  for  it  is  sufficient 
if  this  be  a  part  of  the  city  and  county  of  Bristol. 

Dbnman,  C.  J. — ^A  very  ingenious  argument  has  been 
used,  on  the  part  of  the  defendants,  shewing  the  difficulty 
which  there  may  be  in  obtaining  reimbursement,  should  the 
Court  hold  that  the  inhabitants  of  Bristol  are  in  the  first 
place  liable  to  make  compensation  to  the  plaintiff.  It  ap- 
pears to  me  however  that  there  is  no  doubt  whatever  that 
the  inhabitants  are,  within  the  plain  terms  of  the  act  of  par- 
liament, liable;  for  it  is  quite  clear  that  the  districts  are 
made  part  of  the  city  and  county  of  Bristol.  The  only 
question  upon  this  point  is,  whether  this  case  falls  within 
any  of  the  exceptions.     I  think  we  may  fairly  say  that  the 


Humphries 
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county  rate,  never  having  been  levied,  it  cannot  come  within         1833. 

the  description  of  a  rate  usuallif  raised.     It  appears  to  nie 

therefore  that  the  verdict  must  be  entered  for  the  plaintiff.  v.. 

Inhabitants  of 
LiTTLEDALE,  J.— The  question  is,  whether  the  house  is      Bristol. 

part  of  the  city  of  Bristol,  so  as  to  render  the  inhabitants 

liable.     It  appears  to  me  that  it  is.     It  is  said  that  the 

district  is  annexed  only  for  the  purposes  of  jurisdiction. 

This,  I  think,  is  not  so.     The  65th  section  of  the  act  saysj 

that  the  districts  separated  from  Somerset  and  Gloucester 

shall  be  taken  as  ''  member,  part  and  parcel  of  the  city  of 

Bristol  and  county  of  the  same  city,  and  of  the  port  of 

Bristol,  and  within  the  jurisdiction,  power  and  authority 

of  the  mayor  8u:.  of  Bristol."     So  that  according  to  the 

act  this  district  is  not  only  placed  within  ihe  jurisdiction,  but 

is  made,    to  all  intents   and  purposes,  part  of  the  city  of 

Bristol.     With  regard  to  the  raising  of  money  hereafter  for 

the  purposes  of  reimbursement,  there  may  be  a  difficulty, 

but  that  is  a  matter  for  future  consideration.    The  question 

at  present  only  is,  whether  an  action  will  lie  against  the 

inhabitants  of  Bristol ;  and  I  think,  upon  a  consideration 

of  all  the  acts,  that  an  action  certainly  will  lie. 

Parke,  J. — The  act  of  parliament  requires  that  in  cases 
where  the  hundred  would  be  liable  to  pay  compensation  to 
persons  sustaining  damage  from  the  destruction  of  their 
houses  or  furniture,  by  persons  riotously  assembled  within 
the  hundred,  a  county  of  a  city  or  town  shall  also  be  liable, 
if  the  offence  be  committed  within  it.  Then  the  only 
question  is,  whether  this  gaol  is  within  the  city  and  county 
of  the  city  of  Bristol.  If  that  be  so,  there  is  no  further 
question  now.  The  words  of  the  act  are  very  strong.  It 
says  that  the  district  shall  be  taken  to  be  part  and  parcel  of 
Bristol,  except  as  is  afterwards  excepted.  Then  it  states 
the  exceptions;  and  then  the  next  clause  repeats  that  it 
shall,  except  as  to  the  matters  before  excepted,  *'  be  and  be 
deemed  and  construed  to  be,  to  all  intents  and  purposes 
whatever,  part  and  parcel  of  the  same  city  and  county  of 
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1833.        the  same  city,  and  within  the  same."    Nothing  can  be 
stronger  than  the  language  here  used.     It  appears  to  me 
v.  that  the  inhabitants  of  Bristol  are  clearly  liable.     Whether 

B&isTOL  ^  ^^  ^^^  '^®  county  rate  can  be  levied  in  this  place  is  not  the 
question.  The  only  question  is,  where,  for  the  present 
purpose,  it  is  to  be  considered  as  locally  situate ;  and  upon 
this  point  it  seems  impossible  to  get  over  the  strong  words 
of  the  act. 

Patteson,  J. — The  words  are  very  strong ;  and  upon 
looking  at  the  proviso,  it  certainly  appears  to  me  not  to 
extend  to  this  case.  The  question,  whether  the  inhabitants 
of  Bristol  can  make  the  inhabitants  of  Bedminster  in  the 
end  either  wholly  pay  or  contribute  partly  to  reimburse 
them  the  money  which  they  will  have  been  obliged  to  pay  in 
the  shape  of  compensation,  is  another  question  which  may 
be  raised  hereafter,  but  does  not  arise  upon  the  present 
inquiry. 

Postea  to  the  plaintiff. 


The  King  v.  The  Inhabitants  of  St.  John,  in  Bed- 
WARDINE,  in  the  county  of  Worcester. 

An  indenture,  UPON  an  appeal  against  an  order  of  removal,  whereby 

DV  whlCIl  SI 

person  of         Robert  lliiUon  and  his  family  were  removed  from  the  parish 

twenty-one  ^f  g^^  John,  in  Bcdwardine,  in  the  county  of  Worcester,  to 
years  of  age  .  .  ''  ' 

binds  himself  the  parish  of  Hanbury  in  the  same  county,  the  Court  of 

does^ot"re^*^'  Quarter  Sessions  quashed  the  order,  subject  to  the  opinion 

quire  the  ap-  of  this  Court  on  the  following  case  : 
Jowanceof  ^^^   pauper,  before  he   was  twenty-one  years  of  age, 

justices  where  gained  a  settlement  in  Hanbury,  the  appellant  parish,  by  a 
the  premium  .  ,      /[      o     •  r         . 

is  paid  out  of   Inrmg  and  service  for  a  year  with  John  olain  ;  after  the 

rmrodi^al^  pauper  became  of  age,  being  lame,  he  applied  for  relief  to 
funds,  under  the  overseers  of  the  appellant  parish,  who  recommended  him 
189  8. 11.*      ^  learn  some  trade^  but  refused  to  bind  him  out;  never- 
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tbelevs  they  prpQiisied  that  if  he  could  find  a  master,  Ibey        18^9. 
wpuid  give  four  pounds.    The  pauper  then  put  himself     xi^eKiMc 
apprentice  to  one  Hatch,  living  in  the  respondent  parish.  y. 

The  parish  officers  of  Hanbury  gave  the  money  to  the  pauper,      g^^  John, 
who  paid  it  to  Hatch,    The  indenture  was  by  deed,  sealed  BtowABDiiiE. 
by  tb^   master  apd  the  apprentice.     Whilst  under  this 
indenture,  the  pauper  slept  more  than  forty  nights  in  the 
respopdeut  parish,  and  is  settled  there  if  the  indenture  be 
gpod  in  law. 

The  question  £or  the  consideration  of  the  Court  is,  whe- 
tb/ar  a  person  apprenticed  under  the  circumstances  stated 
in  |he  case,  and  after  he  is  twenty-one  years  of  age,  is  a 
poor  child  within  the  meaning  of  the  56  Geo*  3,  c.  IS9> 
s.  11. 

F.  V.  Lee^  in  support  of  the  order  of  sessions.     By  5  First  point: 
Eliz.  c.  4,  householders  dwelling  in  a  town  corporate  might  W°®^"®f  ^ 

'      ^  ^  r  o       person  appren- 

take  apprentices  for  seven  years,  so  as  the  term  and  years  of  ticiug  himself 
such  apprentice  did  not  expire  or  detern^ine  before  such  ^lis  mihin 
apprentice  should  be  of  the  age  of  twenty-four  years ;  and  purview  of 
by  43  EJiz.  c.  £,  churchwardens  and  overseers  are  empow-  ^^  ^39  W\, 
ered,  with  assent  of  two  justices  of  the  peace,  to  bind  any 
poor  children  to  be  apprentices,  where  they  siiall  see  con- 
venient, tHI  such  man-child  shall  come  to  the  age  of  four 
and  tvk^eoty  years,  and  such  woman-child  to  the  age  of  one 
and  twenty  years  or  the  time  of  her  marriage.     It  will  be 
contended  on  the  oUier  side,  that  inasmuch  as  by  these 
acts  a  power  is  given  to  bind  until  the  apprentice  is  of  the 
age  of  twenty-four  years^  the  binding  in  this  case  is  effec- 
tval  and  valid,  although  it  was  a  binding  after  the  pauper 
was  of  the  age  of  twenty-one  years.     The  5  Eliz.  c.  4, 
8. 36,  and  18  Geo,  3,  c.  36,  relieve  this  case  from  all  doubt. 
By  the  former  it  is  provided  that  no  person  shall,  by  force 
or  color  of  that  statute,  be  bound«n  to  enter  into  any  ap- 
preiid<;eahip  other  than  such  as  be  under  the  age  of  twenty- 
one  years;  and  by  the  statute  of  18  Creo.  3,  that  when  any 
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18S3.        man-child  shall  be  bound  to  be  an  apprentice,  by  virtue  of 

r^^T^'Cy^      an^l   under  the  authority  of  43  Etiz,  such  child  shall  be 
The  King  / 

V.  bound  to  be  an  apprentice  for  no  longer  term  than  till  such 

"st.  John  ^   child   shall  come  to  the  age   of  twenty-one  years.     The 

Bedwardinb.  pauper  in   this  case  is  not  one  of  the  class  of  persons 

whom  the  legislature  intended  to  protect,  when  passing  the 
56  Geo.  3.  That  act  was  passed  for  the  purpose  of  pro- 
tecting infant  paupers  from  the  carelessness  of  parish 
officers^  in  placing  them  with  improper  masters.  The 
magistrates,  by  the  56  Geo.  3,  are  placed  in  the  character, 
and  are  required  to  fulfil  the  duties  of  parents  in  selecting 
and  approving  of  a  proper  master  for  the  apprentice.  If  a 
person  is  of  the  age  of  twenty-one  years,  he  does  not  want 
the  protection  of  the  magistrates,  and  has  sufficient  discre- 
tion to  choose  a  master  himself.  The  whole  of  the  provi- 
sions in  56  Geo.  3,  evidently  from  the  nature  of  them,  refer 
to  infants,  and  not  to  adults. 

Second  point :        Assuming  that  the  pauper  is  a  poor  child  within  56  Geo.  3, 

What,  an  ex-  ^  130  ^|jg  ^^^^^  question  which  arises  is,  whether  the  bindins: 
pense  out  of      .       ,     ,  *  ,  '         ,  .  .   ° 

public  pnro-      is  within  the  1 1th  section  of  that  statute,  which  after  reciting 

reasln"onu^^  ^^^  ^^  ^^^^^'  ^-  ^*  ^"^^^8  that  no  indenture  of  apprenticeship, 
denture  of  by  reason  of  which  any  expense  whatever  shall  at  any  time 
slm>.         ~       ^^  incurred  by  the  public  parochial  funds,  shall  be  valid 

and  effectual  unless  approved  of  by  two  justices  of  the 
peace  under  their  hands  and  seals,  according  to  the  provi* 
sions  of  the  said  act  and  of  this  act.  There  was  no  pay- 
ment in  this  case  on  the  part  of  the  parish  officers  for  the 
purpose  of  binding  the  pauper  apprentice.  He  was  in 
indigent  circumstances  and  applied  to  the  parish  officers 
for  relief,  and  a  sum  of  money  was  given  to  him  which  he 
paid  to  his  master.  This  is  not  a  case  within  the  purview  of 
that  section,  and  flex  v.  St.  Peter,  Hereford  {a),  shows  that 
this  section  must  be  construed  with  some  restrictions,  and 
that  the  literal  meaning  of  the  words  is  not  in  all  cases  to  be 
adopted   as  the  rule  of  construction ;    nor  is  every  case 


r     ♦ 


(o)  ]  B.  &Ad.917. 
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in  which  the  parish  officers  pay  the  premium  within  the  act;         1833^ 
Rex  V.  Arundel{a\  Rex  v.  MaUishaH{b).  ThTKiN 

Godson,  contri.     The  real  question  before  the  Court  is,  '"sShJ""^ 
whether  the  pauper  at  the  time  of  the  binding  was  a  poor   Bedwardin& 
child  within  the  meaning  of  the  56  Geo.  3.     It  is  clear  r»ratpo>nt- 
that  the  acts  of  Eliz.  contemplated  that  a  person  might 
be   a   poor   child,   or  rather    that   he   might  require  the 
aid  of  the  justices  until  he  was  of  the  age  of  24  years.     A 
person  is  not  emancipated  by  arriving  at  the  age  of  21,  if 
he  continue'  to  be  part  of  his  father's  family ;  Rex  v.  Sower- 
by  (c).    The  word  ^'  child"  in  these  statutes  is  not  used  in 
the  popular  sense,  but  in  a  legal  sense,  and  the  fallacy  of 
the  argument  on  the  other  side  consists  in  laying  too  much 
stress  on  the  word  child. 

As  to  the  second  question.  By  the  1 1  th  section  of  the  Second  puint. 
36  Geo.  3,  any  indenture  of  apprenticeship  of  a  person, 
if  any  part  of  the  consideration  for  it,  or  the  expense  relating 
to  it,  is  paid  out  of  the  parish  funds,  is  invalid  and  void,  un- 
less it  receive  the  assent  of  two  justices  of  the  peace.  In  Rex 
y. St.  Paul,  Exeterid),  Bat/ley ,  3.  in  delivering  the  judgment 
of  the  Court  says, "  On  carefully  considering  56  Geo.3,  c.  139, 
we  are  of  opinion  that  the  first  ten  sections  apply  to  cases 
where  the  parish  officers  arc  parties  to  the  indenture  of  ap- 
prenticeship, and  the  eleventh  section  to  cases  where  the 
parish  officers  do  not  join  in  the  indenture,  but  where 
some  part  of  the  expense  attending  the  indenture  is 
defrayed  out  of  the  public  parochial  funds.  That  this  is 
the  meaning  of  the  eleventh  section,  appears  to  us  to  be 
manifest  from  the  use  of  the  word  clandestinely  in  that 
section.  The  mischief  recited  in  the  preamble  to  that 
section  is,  that  the  premium  or  a  part  of  the  premium  was 
clandestinely  provided  by  parish  officers,  who  were  thus  ena- 
bled to  bind  out  poor  children  without  the  sanction  of  jus- 
tices; and  for  remedying  that  mischief  it  provides,  that  no 

(a)  5  M.  &  S.  257.  (c)  2  East,  276. 

(6)  3  M.  &  R.  386.  (</)  5  M.&  R.  94. 
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uass.        iodfiotor^,  by   reason  of  which  such  (expense   shall    be 

l^'^''      incurred,  shall  be  yalid,  unless  approved  of  by  two  justices 

t»,  under  their  hands  and  seals  (a)."     l{ex  v.  Si.  Peter  {b)  is  dis- 

-Tj*^  ^f  tii^guisbable  from  the  present  case,  as  here  the  pauper  was 

BEPWiai>iir£.  actually  chargeable  to  the  parish  which  advanced  the  money. 

First  point.  Denman,  C.  J. — It  is  impossible  to  say  that  a  person  of 

full  age  is  a  poor  child  within  the  Mie.aning  of  the  act  in  ques- 
tion. Although  parties  m^y  be  bound  so  as  to  continue  ap- 
prentices until  they  are  94  years  of  age,  it  does  not  follow  that 
a  person  of  the  age  of  21  oiay  by  virtue  of  this  act  be  bovud 
apprentice.  The  arguipent  would  go  to  thjs,  that  poor  per- 
sons of  70years  of  agemigh^  be  bound  out  apprentices.  With 
regard  to  the  1 1th  sectiouj  it  is  said«  that  iio  indenture  of  ap- 
prenticeship is  valid,  where  any  expense  whatever  has  been 
incurred  by  the  parish,  Mnless  approved  of  by  two  justices  of 
the  peace  under  tlieir  hand«  ^nd  seals.  Though  the. enacting 
words  of  that  section  are  largie,  they  do  not  appear  to  me 
to  extend  to  this  case^  The  introductory  part  of  the 
se<^on  states  what  are  the  mischiefs  the  legislature  intended 
to  remedy*  The  words  of  ithe  enacting  part  of  the  section 
ought  to  have  an  effect  )imit€4  to  the  miscliief  mentioaed 
in  the  recital.  Besides,  the  enacting  part  says,  thai  the 
indeiiture  n^ust  be  assented  jto  by  the  justices,  according  to 
the  provisions  of  this  act,  and  the  act  exitends  to  poor  infant 
children  only.  Nor  do  I  think  Uiat  the  case  of  The  Kitig  v. 
The  InhabUd/ifits  of  St.  Paul,  Exeler,  extends  tlie  construe- 
tion  of  this  act  any  farther. 

LiTTLBDALB,  J.  concurred. 

first  point.  Parke,  J. — It  is  vej-y  clear  tiiat  the  apprentice  in  this 

case  is  uai  a  poor  child  within  the  meaning  of  the  act  of 
56  Geo.  S.  It  a^ears  to  me  tbs^  by  tlie  1 1th  section 
the  Jegisiatuiie  contemplated  a  person  under  the  age  of  21 
years.  Tlie  first  ten  sections  jof  the  statute  clearly  relate 
only  to  children  in  the  ordinary  sense  of  the  term^  persons 

(a)  10  Barn.|c.Ci)ea«.  M.  (6)  1  Bm.  &  Adol.  9j7. 
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under  the  age  of  21  years.     In  the  llth  section^  the  mis-        1633. 

chief  iutended  to  be  remedied  is,  in  the  first  place^  recited ; 

then  come  the  words,  ^*  no  indenture  of  apprenticeship 

shall  be  valid,  by  reason  of  which  any  expense  whatever      g^j^ 

shall  at  aciy  tioM  be  incurred  by  the  public  parochial  funds/'  Bedwardine. 

But  these  words  must  be  controlled  by  the  precedent  reci- 

tal.    Then  these  words  follow:  "  Unless  approved  of  by 

two  justices  of  the  peace,  under  their  hands  and  seals, 

according  to  the  provisions  of  the  said  act  and  of  this  act.** 

Looking  at  the  former  act  and  at  this  act,  it  is  clear  that 

they  provide  only   for  the  apprenticing  of  poor  children 

under  the  age  of  21  years. 


Patteson,  J.  concurred. 


Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Great  Gl£NN,  in  the 

County  of  Leicester* 

Upon  ay  aippeal  against  an  order  for  the  removal  of  When  it  is  the 
Mary  Stet^ens,  widow,  and  her  three  children,  from  the  tu  take  outlet- 
parish  of  Gieat  GleMi,  in  ^ke  county  of  Leicester,  to  the  *«»"*  of  admi- 

.,-w..,  .  .  nistration, 

parish  Off  Leir,  in  the  same  county,  tbe  sessions  quashed  his  settle- 

the  order,  subject  to  the  opinion  of  this  Court  upon  the  ™^ere"the  cs- 
following  case :  tate  of  the  in- 

Tbe  paujper  was  married  to  John  Stevens  in  April,  1827,  not  filiated  by 
and  OB  their  marriage  she  and  her  husband  M'ent  to  live  in  shewing  that 
a  botftse  in  tlie  appetlant  parish,  which  he  had  taken  a  day  ^vas  uken  out 

or  two  before  of  Thomas  EagiesfieU,  «8  tenant  from  year  to  *'  '^®  sole  in- 

o    */       '  J  stance  of  the 

year,  at  the  rent  of  S^  per  annum,  which  was  a  rack  rent,  parish  officers 
They  cooftmued  to  live  in  this  liouse  nntil  the  14th  of  May,  ''^f  ^'sJo?* 
1831,  on  which  day  the  husband  died.    The  pauper  conti-  transferring 
imed  the  fposseasion  from  theoce  for  about  a  fortnight  or  ^f  (^^  p^j-ty 
thsee  weeks;  Ae  th^i  went  to  the  respondent  pari^  for  a  fi^™  ^«  ^^^' 
few  days,  namely,  from  Monday  till  Saturday,  when  she 
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1833.        returned,  having  left  her  sister  iu  possession  of  the  house 
^"^^^^^      during  her  absence.     She  was  relieved  there  by  the  re- 

*^^ '"°  spondents  until  the  third  of  December  following.  On  the 
Inhabitants  of  next  second  of  June  after  her  husband's  death,  the  pauper 
'  had  an  interview  with  the  landlord,  and  told  him  she  wished 
to  pay  the  rent  weekly;  he  assented,  and  it  was  agreed  that 
the  rent  should  be  fourteen  pence  per  week,  which  the 
pauper  paid  accordingly,  until  the  5th  of  March,  1832,  when 
she  quitted  in  consequence  of  having  received  a  week's  notice 
to  quit.  Some  time  in  August,  1831,  the  pauper  took  out 
letters  of  administration  to  her  husband,  under  the  following 
circumstances.  In  that  month  the  attorney  for  the  re- 
spondents, accompanied  by  a  clergyman,  called  upon  the 
pauper,  aud  administered  the  oath,  saying,  '^  We  shall  be 
obliged  to  get  you  to  take  out  letters  of  administration :  I 
dare  say  you  don't  understand  it ;  you  have  a  right  to  take 
out  letters  if  you  like,  and  if  you  will  leave  it  to  me,  I'll  do 
whatever  is  necessary."  This  explanation  was  not  under- 
stood by  the  pauper ;  she  said  she  had  no  objection,  but 
hoped  they  would  not  take  her  goods,  which  she  believed 
the  respondent  parish  were  going  to  lay  claim  to.  The 
pauper  was  ignorant  of  administering  any  farther  than  she 
understood  her  oath  was  to  declare  that  what  she  had  was 
not  worth  20/.,  and  she  never  heard  until  the  sixth  of  De- 
cember following  that  letters  of  administration  had  been 
taken  out,  when  the  attorney  for  the  respondents  laid  some 
papers  on  a  table  before  her,  and  said  those  arc  your  letters 
of  administration.  At  the  death  of  her  husbaud,  the  pau- 
per's (i.  e.  her  husband's)  goods  were  not  worth  more  than 
5l.  of  which  3/.  was  due  for  rent,  and  2/.  for  other  debts. 
The  letters  of  administration  were  taken  out  by  the  direc- 
tion and  at  the  expense  of  the  respondent  parish,  for  the 
purpose  of  settling  the  pauper  in  the  appellant  parish. 
The  pauper  resided  forty  days  and  upwards  in  the  house, 
late  her  husband's,  in  the  appellant  parish,  after  the  grant  of 
the  letters  of  administration.     Whereupon  the  order  of  re* 
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inoval  now  appealed  against  was  obtained.     The  Court  of         ^333 
Quarter  Sessions  found  that  there  was  fraud  in  taking  out 
letters  of  administration,  and  discharged  the  order. 


Ttie  King 

V, 

Inhabitants  of 
GreatGlenn. 


llumfrey  and  Bunfaby,  in  support  of  the  Order  of  Ses* 
sions.  The  letters  of  administration  will  not  have  the  effect 
of  conferring  a  settlement  upon  the  pauper  in  the  parish  in 
which  her  husband  resided.     In  the  first  place,  the  fraud  c..   ^     . 

.        .  First  point: 

practised  would  vitiate  the  settlement.  It  is  laid  down  both  Fraud. 
in  Nolan  and  liotf,  that  no  settlement  can  be  legal  which  is 
brought  about  by  practice  or  compulsion.  There  are  many 
other  authorities  to  the  same  effect;  Rex  v.  Tillingham  (a) ; 
Dalton,  236;  Barnes,  623  ;  Rex  v.  Halifax  (A).  The 
only  exception  to  this  rule  is|  where  the  settlement  is  ac- 
quired by  marriage.  Rex  v.  Birmingham  (c) ;  and  for  this 
exception  the  reason  is  obvious. 

Secondly.  It  appears  as  a  fact,  that  the  pauper^  after  her  Second  point: 
husband's  death,  had  an  interview  with  her  landlord^  and  tenancy.^"  ^ 
changed  the  terms  of  the  tenancy,  making  that  which  was 
before  a  holding  from  year  to  year  a  tenancy  from  week  to 
week.    The  letters  of  administration  vested  in  the  pauper 
the  right  to  the  term  from  year  to  year,  Doe  v.  Carter  {d); 
but  the  agreement  between  tlie  parties  to  hold  from  week  to 
week  was  a  surrender  of  tlie  old  tenancy  from  year  to  year  so 
vested  in  her  as  administratrix ;  Roe  v.  Archbishop  of  York  (e). 
The   letters  of    administration    could  not    have  a    retro- 
spective  operation   in   this   case;    Rex  v.  Inhabitants  of 
Uor$ley{f). 

AmoSf  Hildyard,  and    White,  contr^.    There  was  not  First  point. 
that  species  of  fraud  practised  in  this  case  as  will  avoid  a 
settlement.     To  vitiate  a  settlement,  it  is  not  sufficient  that 
there  is  a  fraudulent  motive  on  the  part  of  the  parish  offi- 
cers ;  there  must  be  some  attempt  to  make  that  appear  to 

(a)  1  B.  &  Adol.  180.  (d)  3  Term  Rep.  13. 

(6)  Bnrr.  S.  C.  806.  (e)  6  East,  66. 

(c)  2  Mann.  &  R^l.  ^30;  8  B.Sc  (/)  8  East,  405. 

C.29. 
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1833.        (jg   ioae  which    really   has  not  been  done.      In   Rex  v. 
The  Kmo      Munletj  (a),  the  pauper  was  hired  three  days  after  Michael- 

V*  mas  until  the  Michaelmas  following.  The  Court  of  Sessions 

Inhabitants  of  ^      ,  .  ,  -    , 

GreatGlenht.  stated,  that  such  transactions  on  the  part  of  the  masters 

to  prevent  servants  gaining  settlements  by  virtue  of  their  ser- 
vices, were  fraudulent.  But  the  Court  held  that  this  was 
not  such  a  fraud  as  would  vitiate  the  settlement;  Butter^  J. 
saying,  ''  the  question  of  fraud  only  arises  where  in  truth 
there  is  such  an  hiring,  but  the  parties  endeavour  to  colour 
it  in  order  to  prevent  the  pauper's  gaining  a  settlement/* 
Rex  V.  TiUingham  establishes  the  same  position.  The 
question  in  that  case  was,  whether  the  pauper  gained  a 
settlement  by  renting  a  tenement.  The  pauper  who  was 
settled  in  TiUingham  applied  to  the  officers  of  that  parish 
for  relief,  they  gave  him  a  sum  of  money  which  enabled 
him  to  pay  his  landlord  a  year's  rent  for  a  tenement  which 
he  occupied  in  the  parish  of  Bradwell.  The  Court  held 
that  it  was  a  question  of  fact  for  the  sessions,  whether  this 
payment  was  fraudulent  or  not,  but  if  the  sessions  were  of 
opinion  upon  the  evidence  that  the  money  was  paid  to 
enable  the  pauper  to  gain  a  settlement  in  Bradwell,  they 
ought  to  find  fraud.  If  the  money  was  paid  with  such  a 
view  by  the  parish  officers  of  TiUingham,  it  was  an  attempt 
by  them  to  make  it  appear  that  the  payment  was  made  by 
the  pauper,  when  in  fact  it  was  made  by  themselves.  Rex 
V.  Birmingham  is  directly  in  point.  There  the  marriage 
was  brought  about  by  the  parish  officers.  It  is  even 
stronger  than  the  present  case,  where  it  was  the  duty  of  the 
pauper  to  take  out  letters  of  administration — a  duty  which 
she  Was  required  to  perform  under  a  penalty  of  50/.  The 
pauper  had  a  legal  right  to  take  out  letters  of  administra- 
tion, and  it  cannot  be  a  fraud  to  enable  her  to  assume  those 
rights.  Rex  v.  Kibworth  Harcourl  (6)  is  another  instance, 
in  which  conduct,  apparently  fraudulent  on  the  part  of  the 
parish  officers,  did  not  vitiate  the  settlement.  Assuming  that 

(a)  1  T.  R.  694.  (6)  1  Mann.  &  R^l.691 ;  7  B.  &  C.  790. 
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the  conduct  of  (he  parish  ofBcers  of  Great  Glenn  was  frait-^         isss. 

dulenty  the  letters  of  administration  are  in  force  until  recalled     JT^^!^*^ 
-      ,     -^     ,     .      .     ,  ^  ^  ^  ,  The  Km© 

by  the  Ecclesiastical  Court ;  a  Court  of  common  law  cannot  i^. 

receive  evidence  to  invalidate  them.  In  Alkn  v.  Dutidas  (a),  Jjl'ahitants  of 
it  was  held  that  a  probate  of  a  will,  so  lotig  as  it  remains 
unrepealed,  cannot  be  impeached  in  a  temporal  court.  If 
a  debt  had  been  due  to  the  husband,  and  the  pauper  had 
sued  for  it  after  the  grant  of  administration,  surely  the 
debtor  could  not  have  pleaded  ne  unques  administratrix  on 
the  ground  that  fraud  had  beeti  practised  in  taking  out  ad^ 
ministration. 

But  it  is  said  that  the  wife  surrendered  the  tenancy  from  Second  point. 
year  to  year.  The  alteration  in  the  terms  took  place  before 
the  grant  of  administration,  and  an  administratrix  cannot 
surrender  before  the  letters  of  administration  are  actually 
taken  out.  In  Middleton's  case  (&),  it  is  said,  "  If  A.  re- 
leases, and  afterwards  takes  administration,  it  shall  not  bar 
him,  for  the  right  of  aetioti  was  not  iti  him  at  the  time  of 
the  release.*'  The  pauper,  therefore,  was  still  possessed  of 
the  tenancy  from  year  to  year;  atid  having,  as  appears  by  the 
case,  resided  in  the  parish  of  Leir  forty  days  after  she  had 
taken  out  administration,  she  thereby  gained  a  settlement. 
Rex  V.  Yvyscynhalatn  (c). 

Denman,  C.  J. — The  first  question  is,  whether  the  Piret  point. 
settlement  is  altogether  void,  because  the  sessions  have 
foutld  fraud  in  taking  out  the  letters  of  administration.  No 
one  can  approve  of  what  has  been  done,  but  I  am  of  opi- 
nion that  there  is  no  sufEdent  IVaud  found.  The  pauper 
was  entitled  to  the  estate  of  her  husband.  She  became 
his  administratrix,  and  t  think  (hat  all  the  legal  conse- 
quences must  follow.  Then  comes  the  second  question.  Second  point, 
whether  the  pauper  resided  forty  days  on  the  estate  of  her 
husband,  tt  is  left  doubtful  upon  the  case  whether  after 
the  administration  was  granted  she  was  in  possession  of  the 

(a)  5  T.  R.  125.    {h)  5  Co.  Rep.  28.    (c)  1 M.  &  tt.  id ;  7  B.  &  C.  333. 
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The  King 

IP. 
Inhabitants  of 

GueatGlbnv. 
Fii-st  point. 


Second  point. 
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estate  created  by  herself  or  of  that  of  her  husband.  Tlie 
case  must  therefore  go  back  to  the  sessions  in  order  that 
the  terms  of  the  occupation  may  be  ascertained. 

LiTTLEDALBi  J. — The  letters  of  administration  are  in 
force.  I  do  not  think  that,  under  the  whole  of  the  circuin* 
stances,  we  can  decide  this  case  upon  the  ground  of  fraud, 
although  certainly  the  conduct  of  the  respondent  parish  is 
not  to  be  defended.  Upon  the  other  question^,  whether  the 
pauper  resided  upon  her  husband's  estate,  it  appears  proba- 
ble that  the  sessions  will  come  to  the  conclusion  that  she 
converted  the  estate  into  a  weekly  tenancy,  and  if  so,  she 
was  living  on  her  own  estate.  It  is  perfectly  true  that  the  wife 
could  not  surrender  her  husband's  estate  before  taking  out  let- 
ters of  administration ;  but  that  does  not  affect  the  question 
here.  Whatever  her  rights  might  be  as  to  continuing  her  hus- 
band's estate,  she  appears  not  to  have  exercised  them,  but  to 
have  been  residing  on  the  estate  created  by  herself. 


Second  point.        Parke,  J. — I  should  have  been  quite  satisfied  to  have 

decided  tliis  case,  if  the  sessions  had  drawn  the  inference, 
which  they  probably  will  draw,  that  before  she  took  out 
letters  of  administration  the  pauper  changed  the  nature  of  the 
holding.  From  the  facts  stated  that  appears  to  have  been  the 
case.  It  is  possible  however  that  the  wife  may  have  dis- 
affirmed the  estate  which  she  herself  had  taken ;  but  that  is 
not  the  question.  Tlie  question  is,  whether  she  continued 
to  reside  on  an  estate  from  year  to  year.  She  paid  a  weekly 
rent,  and  there  is  abundance  of  evidence  to  shew  that  she 
occupied  under  a  weekly  tenancy. 

The  facts  stated  in  the  case  are  not  sufficient  to  warrant 
the  finding  of  fraud.     The  pauper  had  a  consenting  mind. 


First  point. 


Second  point.        Patteson,  J. — I  am  of  the  same  opinion.     I  apprehend 

it  to  be  quite  clear  that  in  order  to  gain  a  settlement  the 
administrator  must  reside  forty  days  on  the  estate  of  the 
intestate.     It  is  immaterial  in  this  case  whether  the  pauper 
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had  a  right  to  continue  her  husband's  estate  or  not,  if  it  be 

found  as  a  fact  that  she  did  not  actually  reside  in  it.     There     m.    ^ 

^  The  King 

was  no  sufficient  fraud  to  vitiate  the  settleitient,  although  v. 

the  letters  of  administration  may  have  been  taken  out  for  a  GreatGlenn 
fraudulent  purpose.     It  certainly  was  the  duty  of  the  wife 
to  take  out  letters  of  administration. 

Case  sent  back  to  the  sessions  on  the 
second  point. 


The  King  v.  The  Inhabitants  of  Ruthin. 

Upon  .appeal  against  an  order  whereby  David  Jones,  bis  Under  6  G.  4, 

wife  and  family,  were  removed  from  the  parish  of  Ruthin,  in  ^'  ^^»  *  settle- 

''  ^  ^  "^  ^  '        meiit  may  be 

the  county  of  Denbigh,  to  the  parish  of  Cevan  in  the  same  gained  byhir- 
county,  the  Court  of  Quarter  Sessions  quashed  the  order,  l^fhe'^rent'b^'' 
subject  to  the  opinion  of  this  Court  upon  the  following  actually  paid 

to  the  land- 
^^®*  lord,  whether 

The  pauper's  settlement  was  in  the  appellant  parish  pre-  *J^^  P**^  ^y 
viously  to  bis  occupation  of  a  tenement  and  lands  in  the  by  another 
parish  of  Uanrhaiadr  in  Cinmerch,  in  the  county  of  Den-  P®^^"* 
high,  under  the  following  circumstances.     Previously  to 
St.  Andrew's  day  (SOth  November),  1829>  the  pauper  took 
froai  Mr.  Eddisbury,  (the  mortgagee  in  possession  for  a 
term  of  500  years  who  had  foreclosed,)  a  farm  called  Tynyf- 
frytb,  in  the  same  parish  of  Llanrhaiadr  in  Cinmerch,  as 
tenant  from  year  to  year,  at  the  rent  of  24/.    The  tenancy 
was  to  commence  according  to  the  custom  of  the  country, 
viz.  as  to  the  land  from  St.  Andrew's  day,  1829>  and  as  to 
the  farm-house  and  outbuildings  from  the  first  of  May  fol- 
lowing :  the  rent  was  made  payable  half-yearly,  on  the  25tb 
of  March,  and  the  29th  of  September  following,  though 
according  to  the  custom  the  first  half-year  was  not  to  be 
called  for  until  St.  Andrew's  day,  1830,  and  the  second  half- 
year,  on   the  first  of  May,  .1831,  and  so  on  during  the 
tenancy.    Pursuant  to  the  contract,  the  pauper  entered 

VOL.  II.  H 


98  CASES  IN  THE  KINO's  BENCH, 

1833.        upon  the  premises  at  the  appointed  periods,  and  oocmfmd 
Hie  King     ^^^  lands  from  the  30tU  November,  1829,  ontil  after  dM 
o.  30th  November,  ISSO,  and  until  a  Iktie  before  Christmas 

lluTuiN.  ^"  ^^^^  y^^T,  having  in  fact  eommcnced  tilling  the  land  for 
the  second  year ;  and  be  oocupied  the  house  and  outbuild* 
ings  until  first  of  May,  1 83 1  •  Mr.  EddiAury^  during  the 
pauper's  occupation,  being  desirous  of  selling  the  property 
even  at  a  sacrifice  of  some  part  of  the  mortgage  money 
due  to  him,  intimated  bis  intention  to  T.  Shaw,  (the  mort- 
gagor), and  named  a  sum  he  would  accept  in  satisfaction  of 
his  mortgage  debt ;  and  added,  that  if  T.  Shato  could  find  a 
purchaser,  be  would  permit  him  to  have  any  surplus  as  a 
compensation  for  his  trouble,  and  in  consideration  of  his 
concurring  in  the  sale  and  conveying  his  reversion.  During 
the  early  part  of  the  pauper's  tenancy,  a  contract  was  made 
through  the  medium  of  T.  Shfiw  for  the  sale  of  the  mort- 
gaged premises  to  Mr.  Ignatius  Williams^  at  a  price'  ex- 
ceeding the  sum  agreed  to  be  taken  by  Mr.  Eddishurffj  in 
satisfaction  of  his  mortgage  debt.  The  title  having  been 
approved  of,  the  parties  fixed  a  day  in  August,  1830,  to 
complete  the  purchase,  and  Mr.  Eddisbury,  T.  Shaw,  and 
Williams,  the  purchaser,  and  their  solicitors,  met  at  Ruthin, 
agreeably  to  appointment,  and  were  attended  by  the  pau- 
per's wife,  whose  husband  sent  her  on  his  behalf,  he  having 
been  desired  by  T.  Shaw  to  attend  to  pay  his  half-year's 
rent.  On  Mr.  Eddisbury  insisting  on  being  paid  the  half- 
year's  rent  due  the  25i\\  of  March,  1850,  and  declining  to 
complete  the  sale  without  it,  the  pauper's  wife  said  that  her 
husband  was  then  unprepared,  owing  to  its  being  demanded 
before  the  usual  time,  viz.  St.  Andrew's  day,  though,  as 
before  stated,  it  was  due  the  25th  of  March  preceding. 
Shaw,  being  anxious  to  avoid  delay,  and  to  get  the  business 
concluded,  agreed  without  the  previous  knowledge  or  re- 
quest of  the  pauper,  but  with  the  privity  and  consent  of 
pauper's  wife,  to  pay  the  12/.  for  the  pauper,  and  the 
amount  was  then  paid  by  Williams's  solicitor,  at  the  request 
of  Shaw,  out  of  Shawns  surplus  purchase  money,  and  a 
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receipt  was  taken  from  Mr.  Eddisbtiry,  for  12/.  being  the 
amount  of  the  half-^year's  rent  due  from  the  pauper.  The  re-     x^^^J^q 
ceipt  which  was  produced  in  evidence  stated  the  1£/.  to  have  v« 

been  received  of  D.  Jones,  by  the  payment  of  Shaw,  and      aurnitt. 
was  kept  by  Shaw.     Eddisbury,  so  far  as  he  was  con- 
cealed, left  it  to  Shaw  and  the  pauper  to  arrange  the  repay- 
ment of  the  first  half-year's  rent  as  they  could^  and  the 
pauper  acknowledged^  on  the  trial  of  the  appeal^  that  Sham 
had  paid  the  rent  for  him^  and  he  proved  that  there  was  an 
•nsettied  account  between  them  relating  to  money  transac- 
tions, the  sale  of  com,  and  charges  for  team  labour,  part  of 
which  yanm  due  to  the  pauper  previously  to  his  taking  the 
hm,  and  in   which  account  he  (the  pauper)  gave  Shaw 
credit  for  the  rent ;  and  he  swore  that  the  balance  was  still 
in  hia»  the  pauper's  favour,  but  he  admitted  that  there  were 
ditpates  between  him  and  Shaw,  and  that  a  lawsuit  had  been 
commenced  against  him  by  Shaw  for  the  J£/.,  but  he  had 
not  heard  any  thing  about  it  for  a  year  or  more.     As  Wil* 
Uam9  was  only  to  have  the  rents  from  the  completion  of  the 
pnrchase,  it  was  agreed  between  Mr.  Eddisbury,  Shaw,  and 
WUlianu,  that  Shaw  should  have  the  portion  of  the  second 
half-year's  rent,  which  had  accrued  from  the  S5th  of  March, 
1830,  up  to  the  day  in  August  in  that  year  when  the  settle- 
ment of  the  purchase  took  place  at  Ruthin,  and  Wiiliams 
was  to  have  the  remainder,  being  about  six  weeks'  rent. 
WiUimm,  in  order  to  simplify  the  business  respecting  the 
payment  of  the  second  half-year's  rent,  paid  to  Shaw  at 
Ruthin  the  proportion  of  rent  from  the  25th  of  March  to 
the  day  in  August  when  the  purchase  was  completed,  and 
which  he  expected  he  would  be  reimbursed  when  the  pauper 
should  pay  his  second  half-year's  rent  at  the  usual  period. 
Tlie  pauper  was   not  present  at    the  time,  and  bad   no 
knowledge  of  the  transaction.    The  pauper  not  being  under 
notice  to  quit,  and  having  it  in  his  own  power  to  retain  the 
premises  a  year  longer,  Williams,  who  was  desirous  of  get- 
ting rid  of  him,  entered  into  a  treaty  in  December,  1830,  for 
immediate  possession  of  the  lands,  and  for  possession  of  the 

H  e 
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1833.        house  and  outbuildings  on  the  first  of  May,  1831.    .The 

J!!^*^^^'^      pauper  at  6r8t  asked  the  sum  of  24/.  as  a  consideration  for 
The  King      '^   .    . 

V.  quitting  the  farm,  but  eventually  he  agreed  to  leave  upon 

Ruth"n*  having  the  second  half-year's  rent  then  due  remitted,  or 
forgiven  to  him  as  a  consideration  for  quitting,  and  Williams 
agreed  to  the  terms.  The  pauper,  in  compliance  with  his 
agreement,  quitted  the  lands  in  December,  1830,  and  the 
house  and  outbuildings  on  the  first  of  May,  1831,  and  was 
on  that  account  forgiven  that,  viz.  the  last  half-year's  rent, 
and  discharged  from  it.  The  pauper  had  not  to  the  day  of 
trial  actually  repaid  Shaw  the  amount  of  the  half-year's  rent 
so  paid  for  him  to  Eddhbury,  except  in  the  manner  before 
stated,  viz.  that  he  had  given  Shaw  credit  in  account ;  that  a 
suit  was  pending,  and  an  unsettled  account  existed  between 
Shaw  and  himself,  upon  which  account  Shaw  owed  him  a 
balance,  and  that  he  had  not  heard  anything  of  the  lawsuit  for 
a  year  or  more ;  and  as  to  his  second  half-year's  rent,  the 
pauper  proved  that  he  had  paid  it  to  Williams,  or  satisfied  him 
for  it  by  the  contract  in  the  manner  before  described,  and  which 
Williams  also  proved  on  the  trial.  The  pauper  also  proved 
that  he  was  fully  able  to  have  paid  the  rent,  as  he  quitted 
with  a  stock  sufficient  to  have  met  the  landlord's  demands. 
The  year's  holding  as  to  the  land,  which  was  the  principal 
taking,  was  begun  and  concluded,  and  the  whole  rent  was 
due  and  paid  or  satisfied  as  before  mentioned,  while  the 
G  Geo.  4,  c.  57,  was  in  operation,  and  before  the  passing  of 
the  1  Will.  4,  c.  18,  though  the  time  originally  allowed  for 
the  payment  of  the  second  half-year's  proportion  had  not 
then  arrived,  but  the  year's  holding  of  the  house  and  out- 
buildings was  not  concluded  until  the  1st  of  May,  which 
was  after  the  latter  act  had  come  into  operation.  The  Court 
found  that  the  pauper  gained  a  settlement  in  Llanrhaiadr  in 
Cinmerch. 

Justice/\xi  support  of  the  order  of  aessions.  The  question 
for  the  determination  of  the  Court  is,  whether  the  payment  of 
rent  under  the  circumstances  stated  in  th^  case  is  sufficient. 
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Under  6  Geo.  4,  c.  57,  it  is  necessary  that  the  premises         1833. 
should  be   bon&  fide  rented  at  10/.  a-year  at  the  least  for      V^^^ 
one  year,  that  the  party  should  occupy  it  under  such  yearly  ,. 

hiring,  and  that  the  rent  should  be  actually  paid  for  one  In^jhitams  of 
year,  but  that  act  does  not  require  that  the  rent  should 
be  paid    by   the   hand  of   the  party;    Rex  v.   Kibworth 
Harcourt  (a).     In  this  case  the  whole  rent  was  paid  to  the  First  point  : 
landlord.     If  it  be  disputed  that  the  circumstances  stated  rentlTby  whom 
in  the  case  relative  to  the  second  half* year's  rent  amounted  to  be  made. 
to   payment,  the   answer  is,   that   by  the   2d    section  of 
1  W.  4,  c.  18,  which  is   decided   by  Rex  v.  Dursley  {b) 
to  be  retrospective  in  its  operation,  the  payment  of  rent 
to  the  amount  of  10/.,  where  the  whole  rent  exceeds  that 
sum,  is  sufficient  for  the  purpose  of  gaining  a  settlement. 
The  law  relative  to  the  hand  by  which  payment  of;  rent 
is   to    be  made,   has  been  altered   by  the    1st  section   of 
1  W,  4,  c.  18,  which  requires  that  the  rent  shall  be  paid 
by  the  party  hiring  the  house  or  land.      But  this  section 
is  not   retrospective,  and    therefore   does   not   affect  the 
present  settlement. 

if,  however,  the  Court  should  think  that  the  first  section  Second  point: 
as  well  as  the  second  is  retrospective,  upon  reference  to  o!^*^^^of* 
the  circumstances  stated  in  the  special   case,  it  will   be  1 W,  4,  c.  18. 
found   that  the  first  half-year's  rent  was  in  faqt  paid  by 
the  pauper  himself,  because  it  was  paid  by  Shaw^  as  his 
agent,  and   repaid   to   Shaw  in  tlie   account,   and   there- 
fore even  that  statute  is  satisfied.      With  regard  to  the 
second  -  half-year's   rent,  that  was  paid  to  the  landlord  by 
the  pauper  in  the  shape  of  a  consideration  for  an  imme* 
diate  surrender  of  the  farm. 

John  Jervis,  contra.    The  authoiity  of  Rex  v.  Kibworth  Second  point. 
Harcourt,  and  Rex  v.  Dursley,  is  not  disputed.     The  latter 
case  decides  that  the  2d  section   of   1    W.  4,  c.   18,  is 
retrospective  in  its  operation,  but  it  does  not  decide  that 
the  1st  section  is  not  equally  so.    That  act  was  passed  to 

(a)  1  M.  &  Ryl.  691 ;  7  B.  &  C.  790.        (6)  3  £.  &  Adol.  465« 
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1883.  clear  up  the  doubts  ivfaich  had  arisen  with  respect  to  the 
intentions  of  the  legislature,  in  passing  the  6th  Geo.  4, 
c.  57*    This  being  the  object  of  the  statute,  it  must  be 

^°ROTmiif  ^^  ^*''^°  to  be  a  declaratory  statute,  and  therefore  its  pwH 

visions  are  retrospective. 

First  point.  Admitting  that  the  rent  need  not  be  paid  by  tbe  pauper, 

yet  it  must  be  actually  paid  by  some  person.  With  respect 
to  tbe  first  half  year,  the  wife  was  not  authorized  to  adopt 
the  payment  made  on  behalf  of  her  husband,  and  if  Skaw 
had  brought  an  action  against  the  pauper  for  money  paid 
by  him  for  the  use  of  the  pauper,  he  would  not  have  been 
able  to  show,  from  the  circumstances  stated  in  the  casei 
that  the  payment  was  made  with  the  assent  of  tbe  pauper. 
It  was  a  mere  arrangement  between  third  parties,  to  which 
the  pauper  was  in  no  way  privy.  And  as  to  the  second 
half-year's  rent,  there  was  no  payment  whatever:  all  that 
the  transaction  could  amount  to  was  accord  and  satisfac- 
tion for  the  rent* 

First  point.  Denman,  C.  J. — I  think  the  sessions  might  safely  have 

decided  this  case  themselves.  There  was  enough  to  shew 
that  the  rent  was  satisfied  to  the  party  entitled  to  receive 
it,  and  the  act  does  not  require  that  it  should  be  paid  by 
tbe  tenant. 

LiTTLBDALB,  J.  concurred. 

First  and  sc-         P  A  UK  E,  J.— The  payment  by  any  one,  as  the  taw  then 
coud  points.  . 

Stood,  was  suflBcient.  The  first  clause  only  of  1  W.  4,  is  retro* 

spective.   It  cannot  be  said  that  the  rent  has  not  been  paid, 

since  no  one  can  now  demand  it. 

Pattbson,  J.  concurred. 

Order  of  Sessions  confirmed. 
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The  King  v.  The  Inhabitants  of  Bingley. 

IS  Y  ao  order  of  removal,  under  the  hands  and  seals  of  two  Where  in  the 
justices,  addressed  to  the  churchwardens  and  overseers  of  ^Jj^'^j^^^g^^. 
the  poor  of  the  township  of  Heslingtou  St.  Lawrence,  in  ral  townships, 
the  Ea^  Riding  of  the  county  of  York,  and  to  the  church-  gupporttng  ^  ^ 
wardeoa  and  overseers  of  the  poor  of  the  township  of  Bing-  their  poor,  one 
ley,  in  the  West  Riding,  the  legal  settlement  of  Isabella  called  the 

Rushworth  and  her  five  children  was  adjudged  to  be  in  the  <owi«^'>  of  B., 

•^    ^  ®  ^  an  order  of  re- 

tamHsliip  of  B*  The  pauper  and  her  family  were^  in  pur-  moval  directed 
saaoce  of  the  order,  removed  from  the  township  of  Hes-  wardens  and  " 
liogtoa  St.  Lawrence  to  the  township  of  B.  overseers  of 

TbejurrricA  of  Bingley  consists  of  several  townships,  of  of  B.  may  be 
which  the  township  of  B.  is  one.     The  parish  of  B,  main-  amended  by 

.  the  sessions 

taiDs  Its  own  poor  collectively,  and  there  are  no  separate  into  an  order 
overseers  for  the  township  of  B.     Upon  an  appeal  to  the  JtcSr-^^*" 

quarter  aesaions,  the  order  was  confirmed,  subject  to  the  dens  and  over- 
^^-   : £.1-    r»       A  seers  of  the 

opiBioa  of  this  Court.  ^^^  of  B. 

Wranghmmp  in  support  of  the  order  of  sessions.  The 
appeal  was  beard  upon  the  merits  before  the  objection  to 
the  order  was  taken.  The  appellants  are  estopped  from 
taking  Ibis  objection,  for  they  accepted  the  pauper  and 
the  orderi  and  appealed  against  the  order  as  the  church- 
wardens and  overseers  of  the  township  of  B.  This  is  a 
mere  misdescription  of  the  district,  and  not  a  direction 
to  an  inqiroper  district,  i.  e.  a  district  not  maintaining  its 
own  poor  separately;  Res  v.  Kirkby  Stephen{a)j  and  the 
jiMticea  are  not  bound  lo  take  notice  of  divisions  of  pa- 
riabes;  Spitayields  v.  Bromiey  (6).  Besides,  the  order  is 
addressed  to  the  chttrchwardens  as  well  as  the  overseers 
of  the  township  of  B.  Now  churchwardens  are  officers  of 
tbe  whole  parish.  The  only  effect  of  quashing  the  order 
apon  a  point  of  form,  would  be  to  put  the  two  parishes  to 
the  expense  of  a  second  removal,  as  an  order  quashed  on 
dttiset  of  §OTm  ia  not  final  between  the  two  places,  like  an 

(<t)  Burr.  8.  C.  Wi.  (b)  18  Via.  Abr.  468. 
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order  quashed  on  the  merits;   Rex  v.  St»  Jndretv,  Hoi- 

Th  K  o  ^^'"  (^^'  '^  ^^^  objection  had  been  taken  at  the  sessions, 
V.  before  the  case  was  gone  into  upon  the  merits,  that  Court 

"fiiNOLEr.^  might,  under  the  act  of  5  Geo.2,  c.  1 19,  s.  1,  have  amended 
the  order.  In  Rex  v.  Amlicch  (Jb),  in  which  case  the  order 
of  removal  described  the  place  to  which  the  pauper  was 
thereby  removed,  as  a  parish,  whereas  in  fact  it  was  a  vill 
only^  the  Court  held  that  the  sessions  might  amend  the 
order  by  inserting  the  words  ''  or  vill." 

Starkie  and  Hildyard,  contrd.  The  error  in  the  order 
was  made  by  the  other  party,  and  it  was  their  duty  to  apply 
to  the  sessions  to  amend  the  order.  It  is  quite  clear  that 
where  there  is  a  large  district  maintaining  its  own  poor,  a 
removal  to  a  portion  of  it  is  bad.  If  that  were  not  so, 
removals  might  in  the  end  take  place  to  an  individual 
house;  The  King  v.  Swalcliffe  (c).  [Parke,  3.  That  was 
not  a  removal  to  a  township,  but  only  to  a  populous  place.] 
It  may  bq  inferred  that  it  was  a  township,  because  it  is  said 
to  be  a  populous  district,  part  of  the  parish  of  Wichford, 
maintaining  its  own  poor  in  common  with  Wichford.  One 
of  the  questions  there  was^  whether  justices  have  authority 
to  remove  a  pauper  except  to  a  parish  or  to  a  district  ex- 
clusively maintaining  its  own  poor.  Lord  Mansfield  said, 
"  The  justices  have  no  authority  to  remove  to  such  a  place 
as  Ascott ;  it  is  no  removal  at  all ;  it  is  a  mere  nullity. 
The  justices  might  as  well  make  orders  of  removal  to  a  man's 
house."  It  however  is  not  material  whether  it  be  a  township 
or  not^  unless  it  has  acquired  a  peculiar  character  by  the 
operation  of  the  act  13  &  14  C.  2,  and  is  thus  made  in  effect 
a  parish.  Rex  v.  Kirkby  Stephen  bears  no  analogy  to  this 
case.  There  was  a  material  circumstance  in  that  case 
which  differs  it  from  the  present,  namely,  that  there  had 
been  no  appeal;  it  was  thought  that  there  ought  to  have 
been  an  appeal,  and  that  the  pauper  having  been  received 
without  appeal  made,  the  parties  could  not  afterwards  ob- 
ject to  the  form  of  the  order.  Lord  Mansfield,  C.  J.  there 
(a)  6  T.  R.  013.     (6)  4  B.  &  C.  757.      (c)  2  Bott  by  Const.  633. 
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saysy  "  The  township  of  Kirkby  Stephen  ought  in  this  case        1833. 
to  have  appealed.     They  could  not  get  rid  of  this  order  but     _    j. 


NG 


by  appealing."  v. 

Inhabitants  of 


Denman,  C.  J. — There  was  a  case  of  Rex  v.  Carmar- 
then{a)  decided  in  Hilary  term,  which  was  very  similar  to 
this  case.  We  wish  to  see  that  case  before  we  give  judg- 
ment. • 

On  a  subsequent  day, 

Denman,  C.  J.  said,  we  have  seen  the  case  in  Hilary 
term,  which  is  something  analogous  to  this  case.  There  is 
a  township  of  Bingley  within  the  parish  of  that  name.  We 
therefore  think  it  fit  that  the  order  should  be  sent  back  to 
the  sessions  to  be  amended. 

Order  sent  back  to  be  amended, 
(a)  Ante^  vol.  i.  p;  368.  ' 


Bingley. 


The  King  t;.  The  Inhabitants  of  Banbury. 

Upon  an  appeal  against  an  order  of  two  justices  of  the  ^'  **  appren- 
peace,  whereby  Richard  Carpenter  was  removed  from  Ban-  be  by  B.  in-> 
bury  to  Witney,  both  in  the  county  of  Oxford,  the  Court  of  JJ^^^^jf  ^^ 
Quarter  Sessions  quashed  the  order,  subject  to  the  opinion  vided  with 

of  this  Court  on  the  following  case :  ™^*eMarir8.'*'^ 

By  indenture  of  apprenticeship,  dated  the  10th  Septem-  B.  having  no 

employment 
for  J.  advises  him  to  go  to  work  with  C,  at  the  same  trade,  and  promises  to  give^.  a  watch, 
if  A.  will  not  trooble  him  or  the  parish  till  the  end  of  his  time.  A,  accordingly  applies 
to  C.  who  employs  him  at  piece-work,  out  of  which  A.  provides  himself  with  necessaries. 
A.  afterwards,  with  the  assent  of  B.,  removes  from  the  service  of  C.  into  that  of  D., 
whom  he  serves  in  the  same  trade.  At  the  end  of  the  period  for  which  he  was  appren- 
ticed, A,  receives  the  watch  in  pursuance  of  the  promise : — Held,  by  Denman^  C.  J., 
LUtledaUf  J.  and  Paiie$on,  J.,  dUserUknU  Parke,  J.,  that  the  service  with  C.  and  D. 
was  referable  to  the  indenture,  and  that  ii.  gained  a  setdement  in  the  parish  in  which 
be  inhabited  during  such  service.  ^ 
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1898.        iMir,  I8CU|  the  paaper  was  bound  apprentioe  by  the  trustees 

Jj*^L*^      of  a  charity  in  CbarlburV)  to  James  Hobbsi  of  Witoeyi 

«t  tailor  and  breeches^maker,  to  serve  from  the  10th  day  of 

^*^J|^**^  ^  September,  1 797  (a),  until  the  full  end  and  term  of  seven 

years#  The  master's  covenants  were  to  teach  the  trade, 
and  to  find  anto  the  apprentice  sufficient  meat,  drink,  wash-* 
iog,  lodging,  clothing,  and  all  other  necessaries,  during  the 
term.  The  pauper  entered  into  his  service  on  the  date  of 
the  indenture,  at  which  time  he  was  about  twenty  years  old. 
The  pauper  served  Hobbs  under  the  indenture  in  Witdey 
abont  half  a  year;  Hobbs  then  failed  in  business,  but  did 
not  become  bankrupt,  and  having  little  or  no  work  for  the 
pauper  to  do,  said  to  faim^  *'  Ricfiardf  its  of  no  use  your 
stopping  here,  I've  nothing  for  you  to  do;  you  had  better 
go  if  you  can  get  a  place;  Barry,  ot  Bloxbam,  wants 
hands,  and  he's  a  Witney  man,  you  may  go  and  work  for 
him  if  yoii  like;  and  if  yon  do  not  come  troublesome  to 
me  nor  Witney  parish  till  the  end  of  your  time,  you  shall 
have  my  watch,"  which  he  then  shewed  him.  The  pauper 
went  to  Barry,  at  Bloxham,  which  is  about  twenty  miles 
from  Witney,  paying  bis  own  conveyance  down ;  he  agreed 
with  Barry  to  work  for  him,  and  to  be  paid  half-a*crown 
for  making  breeches,  which  is  the  regular  price.  Barry 
often  went  to  Witney,  and  carried  friendly  messages  be- 
tween the  pauper  and  Hobbs.  The  pauper  worked  for 
Barry,  in  Bloaham  parish,  a  year,  maintaining  himself  by 
the  wages  he  received.  He  then  heard  that  Baker,  of 
Banbury,  wanted  hands,  and  that  he  gave  better  wages 
than  Barry;  and  he  applied  by  letter  to  Hobbs  for  bis  leave 
to  work  for  Baker,  and  received  a  verbal  assent  from  him. 


(a)  By  inserting  this  terminus, 
the  parties  probably  supposed  that 
they  were  creatiitg  a  seven  years' 
apprenticeship;  but  the  legal  ope- 
ration of  the  language  used  was, 
simply  to  craale  an  apprenticeship 
commencing  10th  September,  1801, 
and  teraunating  at  the  time  at 


which  a  term  of  seven  years,  to  be 
computed  from  10th  September, 
1797,  would  bare  terminated;  the 
legal  efiect  of  tlie  instrument  would 
have  been  precisely  the  same  if  the 
words  had  been  **  to  serve  from  the 
10th  day  of  September,  lefT,  for 
the  term  of  107  years.*' 
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The  pauper  went  to  Baker  and  agreed  to  work  for  bini|  to 
make  breecbes  at  9a»  9d*  a  pair.  After  the  pauper  had 
been  with  Baker  about  three  months,  Hobbt  came  down  «t» 

to  Banbury  to  buy  leather;  be  told  the  pauper  he  waa  I«h«*i«t*^of 
gfaul  to  see  him  doing  so  well  for  himself,  and  goittg  on  so 
eomfortaUy.  He  gave  the  pauper  Is.  and  they  drank  to* 
gather,  and  Hobbe  again  promised  him  the  watch,  when 
his  time  was  out.  Hobbe  afterwards  came  down  again  to 
bay  leather,  and  i^ain  saw  the  pauper  at  Bukei^n  at  work, 
and  repeated  kia  pronnse  of  the  watch.  The  pauper 
worked  for  Bnker  two  years,  living  the  whole  time  in  Ban- 
bury, and  then  left.  Hobbs  then  sent  the  pauper  the  watch. 
The  pauper  maintained  himself  by  the  vifmgen  he  received 
from  Barrjf  and  Baker,  and  Hobbe  had  nothing  to  do  with 
his  earnings. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  residence  in  Bloxham  and  Banbury  was  a  residence 
under  the  indenture,  so  as  to  gain  a  settieoMnt  in  either  of 
those  places. 

Waksbjf,  m  support  of  the  order  of  sessions.  All  the 
ingredients  necessary  to  confer  a  settlement  in  Banbury,  are 
found  in  this  case.  Every  fact  found  leads  to  the  conclu* 
sieo  diat  the  pauper,  during  tbe  time  that  he  was  working 
for  Barry  and  Baker,  was  acting  with  tbe  permission  and 
snbject  to  the  oontroul  and  recall  of  his  master.  The 
master  gave  the  apprentice  leave  to  serve  each  individual.  It 
was  not  an  indiscriminate  permissioti  by  the  master  to  serve 
any  one  whom  tbe  apprentice  pleased.  Where  the  master's 
permiasioa  is  given  to  tbe  apprentice  to  serve  a  particular 
person,  he  by  service  of  such  person  gains  a  settlement* 
In  Rex  V.  Shebbear  (a), .  Lord  Kenyon  says,  ''  Here  the 
master  was  applied  to  for  bis  consent  to  the  particular  per-^ 
son  named,  and  he  expressed  his  approbation  of  the  appren« 
tice  going  there,  telling  him  that  it  would  be  advantageous 
for  him  to  learn  the  trade.    This  then  was  not  an  vidiKri' 

(a)  1  East,  73. 


108  CASES  IN  THE  KING*S  BENCH, 

1833.        ntinate  leave  to  serve  any  person,  but  a  particular  consent  to 

^"^'^^'^^^      a  particular  service,  and  this  is  the  plain  line  of  distinction 

^^  between  all  the  cases,  which,  it  is  hoped,  will  make  an  end 

Inhabitants  of  of  all  such  questions  in  future."   In  Rex  v.  The  Holy  Trinity 

in  the  Minories{a),  the  master  recommended  his  apprentice 
to  go  to  a  particular  person  in  the  same  business.  It  was 
held  that  the  apprentice  gained  a  settlement  by  such  ser- 
vice, and  the  same  rule  was  laid  down  as  in  Rex  v.  Shebbear. 
Here  there  is  this  additional  fact,  that  the  second  master 
knew  of  the  arrangement,  and  knew  that  the  pauper  was  an 
apprentice.  Rex  v.  Whitchurch  (fi),  and  Rex  v.  Ashby-di-la" 
Zouch(c),  may  be  quoted  on  the  other  side;  but  both  those 
cases  are  distinguishable  from  the  present  case.  In  Rex  v. 
Whitchurch  the  first  master  did  not  know  whom  the  appren- 
tice was  going  to  serve,  nor  did  the  second  master  know 
that  the  pauper  was  an  apprentice;  and  in  Rex  v.  Ashby-de^ 
la^Zouchf  the  apprentice  was  hired  by  the  second  roaster ; 
without  knowledge  on  his  part  that  she  was  an  apprentice, 
so  that  the  relation  of  master  and  apprentice  could  not 
exist.  Here,  there  was  no  hiring  for  a  specific  time ;  the 
apprentice  went  to  work  to  relieve  his  master  from  the 
cost  of  maintaining  him. 

Chilton^  contrd.  The  employment  of  the  apprentice  by  the 
second  master  must  be  in  the  capacity  of  an  apprentice,  and 
not  in  any  other  character,  such  as  that  of  a  servant  or  jour- 
neyman. It  has  been  stated  that  the  second  master,  when 
be  took  the  pauper  into  his  service,  knew  that  he  was  an 
apprentice,  but  that  does  not  sufficiently  appear.  This  is 
like  the  case  of  Rex  v.  Crediion  {d),  where  the  master  told 
the  apprentice  that  he  had  no  further  employment  for  him, 
and  he  might  go  where  be  {deased :  the  apprentice 
hearing  of  another  master  was  going  to  hiin,  when  he  was 
met  by  his  original  master,  who  asked  him  where  he  was 

(a)  3T.R.  605.  (c)  1  B.  &  Aid.  116. 

(&)  9  D.  &  R.  845;  1  B.  &.  €•         (d)  1  East,  59^ 
574. 
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going;  upon  which  he  told  him  where  he  was  going,  and  the  ^333 

master  replied,  **you  may  go  there  or  where  you  please/'       ^^v-^i*' 
It  was  held  that  the  pauper  did  not  gain  a  settlement  by     ^®  ^'*® 
serving  the  second  master.     In  Rex  v.  St  Helenas,  Stone-  Inhabitants  of 
gate  {a),  the  apprentice  told  his  master  that  he  wished  to 
provide  and  work  for  himself;   to  which  the.  master  as* 
sented,  and  said  he  might  do  the  best  he. could  for  himself. 
The   pauper  accordingly  engaged   to   work .  for    another 
master.     Some  time  afterwards  the  second  master  met  the 
original  master  and  told  him  that  the  pauper  was  working 
for  bim  ;  to  which  he  answered,  *'  I  am  glad  of  it,  he  was  a 
bad  lad,  and  I  could  make  nothing  of  him."     It  was  held 
that  the  apprentice  did  not  gain  a  settlement  by  serving  the 
second  master.   That  case  is  much  stronger  than  the  present, 
because  the  second  master  knew  the  pauper  was  an  appren- 
tice, and  the  first  master  assented  to  the  service^  and  whether 
the  assent  is  given  before  or  after  the  commencement  of  the 
service  is  immaterial,  as  appears  from  Rex  v.  Bradstone{b). 
In  Rexv.  Whitchurch  the  apprentice  asked  his  mistress's 
leave  to  go  into  another  service^  to  which  she  consented. 
The  pauper  then  hired  himself  as  a  yearly  servant  to  a 
master  in  another  parish^  and  informed  his  mistress  of  the 
fact,  to  which  she  said  "  very  well,  I  am  not  against  it."  In 
a  few  days  he  went  to  his  new  place,  and  in  about  a  fort- 
night returned  for  his  clothes  to  his  mistress,  who  said  she 
hoped  he  liked  his  new  place.  It  was  held  that  the  pauper  did 
not  gain  a  settlement  under  the  indenture  in  the  parish  where 
his  master  resided.    This  case  more  resembles  Rex  v.  Ship- 
ton  (c),  than  any  case  that  has  yet  been  cited.    The  master  of 
a  parish  apprentice  not  having  sufficient  work  for  him,  pro- 
posed to  the  apprentice  to  go  to  a  farm  in  a  different  parish 
occupied  by  the  sister  of  the  master.    The  pauper  assented 
to  the  proposal,  and  agreed  with  her  to  work  for  a  twelve- 
month  for  his  meat. and  drink.     He  worked  there  four 
years  and  four  months.     During  the  first  two  years  he 

(a)  1  East,  985.  ,(b)  2  Bott.  49$,  (c)  8  B.  &  C.  88, 
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1838.        received  from  her  meat  and  drink,  and  during  the  third  and 

^^HT^X^      fourth  he  received  waeres*     It  was  held  that  no  settlement 
The  KiHO  °  ....  . 

V.  was  gamed  by  the  service  with  the  sister,  inasmuch  as  the 

Inhabitants  of  g^ryj^e  was  not  under  the  indentures  of  apprenticeship;  and 

secondly,  that  there  had  been  a  putting  away  of  the  appren* 
tice  without  the  consent  of  the  justices.  This  case  is  much 
stronger  than  any,  because  the  Court,  if  they  had  thought 
proper,  might  have  disposed  of  the  case  upon  the  second 
ground.  Rex  v.  EcclesfiM(a)  shewsi  that  if  the  service  by 
the  apprentice  can  be  attributed  to  any  other  contract  than 
that  contained  in  the  indenture  of  apprenticeship,  the 
pauper  will  not  gain  a  settlement  by  such  service*  [Patte* 
son,  J.  How  do  you  distinguish  this  case  from  Rex  v.  The 
Holy  Trinity  in  the  Minoriei  f\  Rex  v.  Whitchurch  must 
be  taken  to  have  over-ruled  that  case,  which  seems  to  have 
been  decided  before  the  rule  was  established  that  the  service 
must  be  in  some  way  referable  to  the  indenture.  [Parke,  J. 
There  is  nothing  in  the  statute  which  requires  a  service 
under  the  indenture^  but  merely  a  binding  and  inhabita- 
tion.] Whilst  the  pauper  was  working  for  the  third  master, 
his  inhabitation  was  in  no  way  referable  to  the  indenture. 
He  was  working  as  n  journeyman  on  his  own  account,  in 
the  same  manner  as  if  he  had  never  been  bound  apprentice. 
[Patteson,  J.  Rex  v.  Whitchurch  is  certainly  put  partly  on 
the  ground  of  the  want  of  assent  by  the  master.]  In  Rex 
V.  Shipton  there  was  an  express  assent  on  the  part  of  the 
master  to  the  service. 

Denman,  C.  J. — It  appears  to  me  that  a  settlement  was 
gained  by  the  subsequent  service.  I  am  averse  to  introduce 
into  acts  of  parliament  terms  and  definitions  which  are  not 
expressly  inserted  in  them.  It  has  been  decided  by  a  long 
series  of  cases,  that  where  there  is  a  binding  of  the  appren- 
tice and  he  leaves  his  master  and  enters  into  the  service  of 
another,  with  the  consent  of  his  former  master,  he  gains  a 

(a)  6  M.  fc  a  Its. 
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settlement  by  such  service^  AH  the  act  (a)  requires  ii,  that  ^^^ 
there  shall  be  a  biiidiog  of  the  apprentice  and  an  inhabita-  ^^^v^^ 
tion  by  him.  The  first  question  therefore  is^  whether  the  ^^  ^'"^ 
binding  continued  during  the  whole  period  the  apprentice  Inhabitants  of 
was  in  service.  I  think  it  did.  The  master  tells  the  ap-  ^^''^^^'^• 
prentice  it  will  be  of  no  service  to  him  to  remain  with  him, 
and  recommends  him  to  go  and  work  for  Barry,  and  pro- 
mises him  his  watch  for  so  doing.  The  apprentice  accord* 
ingly  goes  to  Barry  and  works  for  him  for  a  yenr  ^  he  then 
hears  that  Baker  gives  better  wages^  but  before  he  goes  to 
Baker  he  asks  and  receives  his  original  master's  permiMion. 
He  works  for  Baker  two  years,  during  which  time  bis  first 
master  frequently  sees  him»  and  at  the  end  of  the  service  be 
receives  the  watch  from  his  original  master  as  a  reward  for 
his  good  conduct.  During  the  whole  of  this  time  the  ap- 
prentice worked  at  the  business  of  his  first  roaster.  The 
apprentice  and  the  master  evidently  considered  that  the 
apprenticeship  continued  during  the  whole  time.  They 
may  have  thought  that  under  the  circumstances  in  which 
the  master  was  placed^  the  best  method  the  apprentice 
could  take  to  learn  his  business  was  to  serve  other  persons 
in  the  same  trade.  For  these  reasons  it  appears  to  me 
that  the  subsequent  service  by  the  apprentice  was  referable 
to  the  indenture  of  apprenticeship.  That  there  was  an 
inhabitation  by  the  apprentice  is  not  disputed.  There  is 
then  ao  inhabitation  and  a  working  by  the  apprentice ,  and 
the  service  is,  I  think,  referable  to  ihe  indenture  of  appren- 
ticeship, and  therefore  a  settlement  was  gained  by  the  ap- 
prentice. 


LiTTLEn^LBf  J<-^1  am  entirely  of  the  same  opinion. 
The  indenture  of  apprenticeship  was  never  cancelled.  The 
master  never  contemplated  that  it  should  be  annulled.  The 
master  gave  the  apprentice  permission  to  go  into  each 
service,  and  promised  him  his  watch  as  an  inducement  for 

(fl)  aw. &M. 0,11. 
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1833.         bim  to  do  so.     By  the  deed  of  apprenticeship,  the  master 
Thft  King      ^'^^   bound    to    provide   the   apprentice   with   board   and 
V-  clothing,  and  the  apprentice  went  out  and  found  all  these 

Banbury,  necessaries  for  himself.  There  is  no  doubt  of  the  assent  of 
the  master  to  the  acts  of  the  apprentice.  The  only  remain- 
ing inquiry  is,  whether  the  apprentice  worked  as  an  appreti" 
tice.  He  worked  at  the  same  trade,  with  his  master's 
consent.  This  is  a  working  under  the  indenture  of  appren- 
ticeship ;  if  it  be  not  so,  I  know  no  mode  of  serving  under 
an  indenture  of  apprenticeship  with  another  person,  unless 
there  is  a  regular  formal  assignment  of  the  deed  of  appren* 
ticeship.  I  do  not  know  that  it  is  necessary  that  the 
second  master  should  know  that  the  apprentice  has  the 
.  permission  of  the  first  master  to  work  for  him.  In  some 
of  the  cases  there  appears  to  have  been  notice  (o  the 
second  master  of  the  character  of  the  pauper,  in  others  no 
notice  was  given. 

Parke,  J* — I  certainly  wished  for  time  to  look  at  the 
authorities;  at  present  my  impression  is,  that  no  settlement 
was  gained  by  the  subsequent  service.  Under  the  act,  the 
habitation  must  be  in  some  way  connected  with  the  bind- 
ing and  referable  to  it.  This  was  laid  down  by  Lord 
TenterdeUf  in  Rex  v.  Whitchurch^  ,WkA  also  in  the  late  case 
of  Rex  V.  lAnkinhome  (a).  It  is  not  necessary  that  there 
should  be  any  service  in  the  character  of  an  apprentice, 
although  this  is  laid  down  in  some  of  the  old  cases.  All 
that  is  requisite  is,  that  there  shall  be  an  inhabitation  in  the 
character  of  apprentice,  and  referable  to  the  indentuie  of 
apprenticeship*  The  question  in  this  case  is,  whether  the 
service  was  in  the  character  of  a  servant,  or  as  an  appren- 
tice. The  service  would  have  been  more  in  the  character 
of  an  apprentice  if  the -first  master  had  communicated  to 
the  second  master  that  the  pauper  was  his  apprentice,  and 
had  requested  him  to  take  him  and  educate  him  in  his 

(n)  3  B.  &  Ad.  413. 
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business.     Then  the  inhabitation  might  be  considered  as  a         1833. 
habitation  under  the  indenture  of  apprenticeship.    The  case 


The  KrNG 


Inhabitants  of 
Banbury. 


of  Rex   V.  The  Holy   Trinity  in  the  Minories  has  been  v. 

relied  oo.  In  that  case  it  will  be  found  that  the  pauper 
clearly  went  to  reside  with  the  second  master  as  an  appren' 
iice,  and  there  was  an  agreement  to  educate  him  in  the  busi- 
ness. In  Rex  V.  Ashb^-de-la'Zouch,  and  Rex  v.  Whitchurch, 
the  second  master  did  not  know  that  the  pauper  was  an  ap* 
prentice,  and  hired  him  as  a  servant;  and  for  this  reason  the 
Court  held  that  he  did  not  gain  a  settlement,  as  the  service 
mast  have  reference  to  the  indenture  of  apprenticeship. 
These  cases  were  followed  by  Rex  v.  Shipton,  which  was 
decided  upon  the  same  principle.  The  service  in  this  case 
was,  I  think,  performed  in  the  character  of  a  servant.  There 
was  no  stipulation  that  the  pauper  should  be  educated,  or 
that  he  should  be  treated  and  act  as  an  apprentice;  on 
the  contrary,  he  contracted  to  work  by  the  piece. 

Patteson,  J. — The  cases  are  very  difficult  to  reconcile, 
and  it  is  with  difficulty  that  I  come  to  a  decision.  Upon 
the  whole  I  think  the  pauper  gained  a  settlement  by  the  sub- 
sequent service.  I  agree  with  my  Lord  Tenterden  with  respect 
to  the  rule,  that  the  service  with  the  second  master  must  be 
referable  to  the  contract  of  apprenticeship,  and  in  further- 
ance of  its  object.  The  pauper  in  this  case  is  bound  ap- 
prentice to  a  tailor,  who  becomes  bankrupt  and  cannot 
maintain  him.  The  apprentice  therefore  goes  to  another 
person,  a  tailor,  not  hiring  himself  for  any  period,  but  work- 
ing for  him  by  the  piece ;  whilst  he  is  there,  he  finds  he 
may  do  better  elsewhere,  and  he  leaves  the  second  master 
and  wofka  for  a  third  master  in  the  same  manner.  All  this  is 
done  with  the  assent  of  the  first  master.  Both  the  parties 
to  the  original  contract  considered  that  the  binding  conti- 
nued, and  both  parties  were  in  a  situation  to  bring  an  action 
of  covenant  upon  the  indenture.  In  Rex  v.  Whitchurch 
there  was  no  assent  on  the  part  of  the  mistress  to  the  par- 
ticular service ;  she  merely  gave  a  general  assent  to  go  into 

VOL.    II.  I 
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1833.        another  service  generally.     It  seems  to  me^  that  whenever 
r^^^^^!^       the  contract  of  apprenticeship  continues,  and  the  apprentice, 

JLuC  I\ING  •   1       1  •  •  •  • 

V.  With  the  consent  of  his  master,  ]s  worknig  at  the  trade  for 

Inhabitants  of  ^j^^  purpose  of  learning  which  he  was  bound,  there  is  such 

a  service  as  to  constitute  an  inhabitation  in  the  parish  refer- 
able to  the  binding.  I  am  sorry  to  differ  from  my  brother 
Parke.     It  is  quite  impossible  ta  reconcile  all  the  cases. 

Order  of  Sessions  confirmed. 


Smith  v.  Goodwin  and  Richards. 

Case  will  lie     ^ASE.     The  seventh  count  of  the  declaration  stated,  that 
againstaland-  (>„  gigj  August,   1831,  at  &c.  the  defendants  took  and  dis- 

lord  who,  hav-        .  . 

ing  distrained  trained  certain  goods  and  chattels  of  the  plaintiff,  to  wit, 

icientTo'  ^^'  ""^®'*  colour  and  as  and  for  and  in  the  name  of  a  dis- 

pay  his  rent,  tress   for  certain  rent  then  alleged  to  be  due  and  payable 

distress   and  ^^^^  t'l^  plaintiff  to  the  defendant  Goodwin,  for  and  in  re- 

afierwards  spect  of  certain  premises  in  the  possession  of  the  plaintiff, 

makes  a  se^ 

cond  distress    ^^^  which  goods  and  chattels  so  distrained  were  of  more 

for  the  same     jij^n  sufiicient  value  to  have  satisfied  the  said  alleged  rent, 

rent.  ®  . 

Semble,  that  and  the  costs  and  charges  of  and  attending  such  distress, 
abo^He'  ^        3"^  the  sale  of  such  goods  under  the  distress  and  incidental 

thereto,  to  wit,  at  &c. :  That  the  defendants  having  taken 
and  distrained  such  goods  &c.  retained  possession  of  the 
same  under  such  distress  for  five  days  then  following,  and 
afterwards  and  at  the  expiration  of  that  space  of  time,  at  8ic.. 
the  defendants  voluntarily  quitted  and  abandoned  the  pos- 
session and  the  said  goods  &c.  and  the  said  distress  there* 
upon:  That  although  the  defendants  under  the  said  dis- 
tress, and  by  virtue  thereof,  could  and  might  have  satisfied 
the  alleged  arrears  of  rent  and  all  reasonable  and  lawful 
charges  in  that  behalf,  nevertheless  the  defendants  well 
knowing  the  premises,  but  contriving  &c.  afterwards,  to 
wit,  on  7th  September,  1831,  at  &c.  wrongfully,  injuriously^ 
and  vexatiously  made  a  second  and  another  distress  upon 
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the  said  goods  and  chattels  of  the  plaintiff  for  the  same 
identical  alleged  arrears  of  rent  for  and  in  respect  whereof 
die  said  distress  in  this  count  first  mentioned  was  made  as 
aforesaid,  and  then  and  there  again  took  and  distrained  the 
said  goods  8cc.  as  and  for  the  same  rent  so  pretended  to 
have  been  due  and  payable  as  aforesaid,  and  not  for  any 
more  or  other  or  different  rent  or  cause  whatever,  and  then 
and  there  wrongfully  and  injuriously  refused  to  return  the 
same  goods  &c.  to  and  withheld  them  from  the  plaintiff, 
under  the  second  distress  in  this  count  mentioned,  for  a 
long  time,  to  wit,  six  days  then  following,  and  then  and  there 
wrongfully  converted  and  disposed  of  the  same  to  their  own 
use,  although  the  plaintiff  then  and  there  requested  the  said 
defendants  to  deliver  the  said  goods  &c.  to  the  plaintiff,  to 
wit,  at  8cc.  whereby  the  plaintiff  was  and  is  greatly  exposed 
and  injured  in  his  credit  and  circumstances,  to  wit,  in  the 
county  aforesaid. 

At  the  trial  before  Denman,  C.  J.  at  the  sittings  at  West- 
minster after  last  Michaelmas  term,  a  verdict  was  found 
for  the  plaintiff,  damages  10/. 

In  Hilary  term  following  Cohman  obtained  a  rule  nisi  for 
arresting  the  judgment  (a) ;  against  which 
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Plait  now  shewed  cause.  That  which  appears  upon  the 
face  of  the  count  amounts  to  nothing  more  than  this,  that 
an  illegal  mode  of  distraining  is  resorted  to ;  but  it  is  unne- 
cessary in  this  case  to  resort  to  the  principles  of  pleading, 
for  it  has  been  already  decided  in  Branscomb  v.  Bridges  (6), 
that  under  circumstances  such  as  are  stated  in  this  declara- 
tion case  will  lie.  There  is  no  vi  et  armis  upon  the  face  of 
the  count. 


Coltman,  contr^.  The  case  of  Branscomb  v.  Bridges 
is  totally  different  from  the  present.  In  that  case  not 
only  a  wrongful  entry,  but  also  an  excessive  distress  was 
proved.     The  action  therefore  might  be  maintained  upon 

(•)  See  ante,  vol.  i.  S71.  (6)  2  D.&  R.  256;  1  B.  &  C.  U5. 
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the  excessive  distress,  which  would  alone  give  a  right  of 
action  on  the  case  under  the  statute  of  Marlhridge. 
Bramcomb  v.  Bridges  was  in  form  an  action  on  the  case 
for  an  excessive  distress,  and  it  was  there  argued  that  the 
party  having  no  colonr  of  right  for  distraining,  the  form 
of  the  action  should  have  been  trespass.  The  Court  held, 
that  though  trespass  was  maintainable,  tlie  plaintiff  might 
waive  the  trespass  and  bring  case. 

If  it  be  said  that  1 1  Geo.  2,  c.  19>  s.  lU,  provides,  that 
where  a  distress  has  been  made  for  rent,  a  subsequent  irre- 
gularity shall  not  constitute  the  distrainor  a  trespasser  ab 
initio,  but  that  the  party  aggrieved  may  recover  damages 
in  an  action  of  trespass  or  on  the  case,  at  the  election  of 
the  plaintiff;  the  answer  is,  that  the  election  of  the  party  is 
controlled  by  the  general  rules  of  law,  and  that  the  plaintiff 
must  declare  in  trespass  or  in  case,  as  trespass  or  case  is 
adapted  to  the  particular  nature  of  his  complaint ;  Winter^' 
bourne  v.  Morgan  (a).  Here  the  declaration  states  that  the 
defendants  distrained  the  goods  and  chattels  of  the  plaintiff 
for  rent  on  the  3l8t  of  August,  for  and  in  respect  of  certain 
premises  in  the  possession  of  the  plaintiff,  which  goods  and 
chattels  were  sufficient  to  have  satisfied  the  rent  and  all 
charges,  and  that  he  continued  in  possession  for  a  long 
space  of  time  and  then  abandoned.  Then  comes  that 
which  forms  the  complaint ;  that  afterwards  the  defendants, 
intending  to  injure  the  plaintiff,  made  a  second  distress,' 
and  sold  the  goods.  This  is  a  statement  of  an  entry  and 
seizure  of  goods  unjustifiable  in  law.  [LiUledalef  J. — 
The  party  not  having  been  satisfied  by  the  first  distress, 
has  a  right  to  distrain  a  second  time,  subject  to  the 
liability  of  having  an  action  brought  against  him  for  so 
doing.]  If  this  be  not  contrary  to  law,  then  there  is 
no  complaint  whatever.  It  has  been  held  that  tres- 
pass is  the  proper  remedy  for  Splitting  the  demand  of 
rent,    and    taking   two    distresses.      Wallis    v.   6Vii^i7/  (/;). 


(a)  U  East,  395,  401. 


{b)  2  Lutw.  1532. 
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[Parke  J.  That  is  different  from  the  case  of  a  distress  for         1833. 
the  whole  a  second  time,  after  abandoning  the  first  distress. 
The  hindlord  cannot  lawfully  split  his  rent.]     In  Etherton  v. 

V.  Poppletoell  (a),  the  declaration  was  in  trespass  for  Goodwin. 
breaking  and  entering  the  plaintiff's  dwelling-house,  and 
continuing  there  for  three  months,  and  expelling  the  plain- 
tiff therefrom  and  detaining  his  goods  in  the  house  for 
the  same  space  of  time.  It  appeared  that  rent  being  due, 
the  landlord  distrained  in  the  absence  of  the  plaintiff  and 
ejected  his  wife,  who  retained  possession  for  him,  and 
continued  in  possession  of  the  house  and  goods  until  and 
for  some  time  after  the  rent  was  paid.  It  was  argued, 
that  the  only  remedy  was  case,  upon  the  statute  of 
Marlbridge,  and  not  trespass;  that  the  original  entry  was 
lawful,  and  that  whait  followed  was  only  consequential  to 
the  first  act,  and  done  with  a  view  of  better  securing  the 
distress.  Lord  Kenj/on  said,  '^  No  answer  can  be  given  to 
the  action  of  trespass  for  the  excess  of  the  defendant's 
conduct  in  the  subsequent  part  of  the  transaction,  in 
turning .  the  plaintiff's  wife  out  of  possession  which,  she 
held  for  her  husband,  and  we  cannot  say  that  the 
defendant  has  not  been  guilty  of  a  trespass  upon  this 
evidence."  In  Winterbourne  v.  Morgan^  the  declaration 
was  in  trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house  and  remaining  there  ten  days,  and  then 
taking  his  goods  and  converting  them  to  the  defendant's 
use;  and  it  appeared  that  the  entry  was  made  under  a 
warrant  of  distress ;  but  the  defendants  remained  in  pos- 
session eleven  days  before  they  began  to  remove  the  goods, 
and  did  not  quit  till  the  end  of  four  days  more,  during 
which  they  removed  the  goods,  which  were  afterwards  sold 
in  payment  of  the  rent.  It  was  objected,  that  the  action 
should  have  been  case.  But  it  was  held  by  the  Court  that 
the  action  was  well  brought  in  trespass.  This  case  is 
stronger  than  that — Le  Blanc,  J.  and  Bayley,  J.  thought 

(a)  1  East,  189. 
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that  the  mere  remaining  on  the  premises  after  the  time 
allowed  by  the  law,  was  a  substantive  trespass.  There  is 
no  grievance  stated  in  this  action  for  which  the  party 
can  recover  on  a  count  in  case :  it  is  as  if  the  declaration 
had  contained  nothing  more  than  a  simple  allegatioQ  that 
the  defendant  had  entered  the  house  and  made  a  great 
noise  and  disturbance  and  remained  there  five  days,  and 
had  taken  the  plaintiff's  goods  and  converted  them  to  his 
own  use.  Every  entry  upon  a  man's  land  is  a  trespass, 
unless  some  cause  be  shewn  which  justifies  it.  Now  what 
is  the  justifying  cause  which  is  shewn  here?  A  cause 
entirely  illegal.  This  is  not  one  of  tlie  cases  in  which  a 
party  is  justified  in  distraining  a  second  time.  If  the  first 
distress  be  abandoned  on  account  of  some  wrongful  act 
of  the  tenant,  the  landlord  may  make  a  new  distress ;  but 
he  cannot  do  so  when  by  his  own  act  he  has  abandoned  the 
distress.  If  this  be  a  count  in  case,  it  is  bad,  inasmuch  as 
it  discloses  acts  for  which  trespass  only  will  lie :  and  if, 
on  the  other  hand,  the  count  is  in  trespass,  then  there  is 
a  misjoinder  with  the  other  counts  in  case,  and  Cfae  whole 
declaration  is  bad. 


Piait,  in  reply.  There  is  enough  in  this  count  to  sup- 
port case.  The  excessive  distress  here  forms  the  subject 
of  a  substantive  averment. 


Den  MAN,  C.  J. — There  is  a  difference  between  the 
cases  where  the  action  niay  be  brought  in  trespass  and 
those  where  it  nmst  be  in  that  form.  I  certainly 
think  that  trespass  might  have  been  brougiit  in  this  case, 
but  I  do  not  think  it  follows  that  it  must  be  so  brought. 
Bramcombv.  Bridges  appears  to  me  to  be  very  much 
in  point,  and  I  am  not  satisfied  with  the  arguments  of 
Mr.  Coltman  upon  that  case.  The  decision  goes  upon 
very  reasonable  grounds.  It  was  said,  that  it  bad  been 
frequently  decided,  that  trover  will  lie  after  a  wrongful 
taking,  and  that  that  was  a  stronger  case,  for  there  the 
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goods  were  by  the  pleadings  stated  to  have  come  lawfully 
into  the  defendant's  possession.  I  think  that  in  this  case 
the  plaintiff  was  at  liberty  to  waive  the  force  and  arras,  and 
bring  his  action  in  case^  as  the  Court  there  held.  This  count 
is  a  count  in  case  and  not  in  trespass^  and  therefore  there 
is  no  misjoinder. 
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LiTTLEDALE,  J. — The  count  says  that  the  defendants 
made  a  sufficient  distress  and  abandoned  it ;  and  afterwards 
wrongfullyi  injuriously  and  vexatiously  made  a  second  dis- 
tress upon  the  plaintiff's  goods  for  the  same  rent,  and 
wrongfully  and  injuriously  refused  to  return  the  goods, 
and  withheld  them  from  the  plaiutiff  for  six  days,  and 
then  disposed  of  and  converted  them  to  their  own  use, 
whereby  the  plaintiff  was  injured  in  his  credit  and  circum- 
stances. Thisy  I  think,  is  a  count  in  case.  At  the  same 
time  I  thinky  that  upon  the  facts  disclosed  in  it  an  action  of 
trespass  would  lie  under  the  statute  of  2  Geo,  2.  By 
that  statute,  where  a  lawful  distress  is  originally  made,  which 
is  followed  by  a  trespass,  the  action  may  be  brought  in  case ; 
so  by  analogy  to  the  cases  under  that  statute,  case  may  be 
brought  here.  In  cases  of  maliciously  conspiring  case 
may  be  maintained,  although  the  overt  acts  charged  as  done 
in  pursuance  of  the  conspiracy  might  have  been  made  the 
subject  of  several  actions  of  trespass. 

Pabkb,  J. — It  seems  to  me  also  that  the  count  may 
be  supported  as  a  count  in  case,  though  I  had  some  doubt 
upon  this  part  of  the  case.  If  the  action  had  been  brought 
in  trespass  it  would  have  been  maintainable,  as  in  this 
count  thefe  is  an  allegation  of  matters  for  which  trespass 
would  lie.  I  would  decide  upon  the  ground  of  the  prin- 
ciple, that  a  party  may  waive  trespass  and  bring  trover; 
for  this  is  essentially  a  count  in  trover,  stating  the  circum- 
stances specially. 


PattesoNj  J. — I  think  that  the  ground  upon  which  my 
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brother  Parke  rests  his  opinion  is  correct.  The  end  of 
the  count  is  in  a  manner  in  trover.  There  is  at  the  con- 
clusion a  statement  of  a  conversion  which  may  maintain 
Goodwin,  ^j^^  count  as  a  count  in  case,  which  in  form  it  is.  1  for 
some  time  thought  the  count  was  bad,  but  now  I  am  clearly 

of  opinion  that  it  is  not  so. 

Rule  discharged  (a). 

(a)  And  see  1  Wms.  Saund.  201,  a. 


T.  G.  Edwards  and  W.  R.  Vigers,  A.  Macdonald 
and  J.  Lowe,  Assignees  of  Maxwell  Hyslop,  a  Bank- 
rupt, V.  Verb  and  another. 

A  banker  was  ASSUMPSIT  for  money  lent,  money  paid,  and  upon  an 
3&4Yrt7/. 4    account  stated.     Plea,  the  general  issue.     At  the  trial  of 

c.      .}  liable   i\i\g  cause  at  the  adjourned  sittings  after  Michaelmas  term, 

to  pay  interest    .  li.,,       -^  ,-ii 

upon  money      in  1832,   the   folio wnig  facts   were   admitted.      In    1808, 

ak^'rifat  Maxwell  Hyslop  and  Weelwood  Hyslop  became  indebted 
the  time  of  the  to  one  David  Gordon,  In  18^6  David  Gordon  instituted 
had^been  proceedings  in  Scotland  and  obtained  a  final  judgment  or 

declared  that  decree  for  the  amount  of  his  debt,  with  interest.  David 
not  be  paya-     Gordon   became   indebted  to  the  defendants  beyond  the 

ble  upon  a  amount  of  the  iudement  recovered  by  him,  and  he  assigned 
certain  event  -^      **  rr     !  nri,- 

which  did         the  judgment   to   them.     Maxwell  Hyslop   and    William 

not  happen.       Hyslop  had  some  claims   upon  the  Spanish  government, 

in  respect  of  which, in  1829,  10,000/.  was  awarded  to  them; 
4100/.,  part  of  this  sum  was  on  the  28th  of  October,  1829> 
deposited  with  the  defendants,  who  are  bankers,  upon 
which  occasion  the  two  following  memoranda  were  signed 
by  them. 

The  first  Memorandum. 
'^  Memorandum. — That  it  is  declared  and  agreed  that  a 
sum  of  4100/.  shall  be  placed  and  deposited  by  Messrs. 
M.  Hyslop  and  Thomas  Grove  Edwards  in  the  hands  of 
Messrs.  Vere^  Ward  &  Co.  for  safe  custody,  on  account  of 
the  said  Messrs.  M.  Hyslop  and  1\  0.  Edwards;  and  from 
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the  time  such  deposit  shall  be  made  aod  during  its  con-         1833. 
tinuance  Fere,  Ward  8c  Co.  shall  not  pay  any  interest;   and 
also  that  all  interest  shall  cease  and  not  be  payable  upon  9. 

or  in  respect  of  the  amount  due  from  Messrs.  M.  Hydop  Vebb. 
and  W.  Hysl&p  to  Mr.  D.  Gordon^  upon'  the  judgment 
recovered  against  them,  which  has  been  assigned  to  Vere, 
Ward  8l  Co.  which,  with  interest,  is  now  ascertained  and 
settled  at  the  sum  of  4100/. ;  and  such  deposit  or  forbear- 
ance of  interest  shall  not  give  Vere^  Ward  8c  Co.  any  right 
or  claim  to  the  sum  so  to  be  deposited,  nor  shall  the  said 
deposit  or  this  memorandum  prejudice  or  affect  such  right 
or  claim  iu  any  manner,  except  as  to  the  payment  of  inter- 
est as  above." 

The  second  Memorandum. 

**  Memorandum. — We  the  undersigned  hereby  declare 
and  agree,  that  if  Messrs.  M.  Hyslop,  T.  G.  Edwards, 
Thomas  Kneder  the  younger,  and  Arthur  Saltmarsh,  of 
London,  merchants,  or  any  two  of  them,  of  whom  the  said 
M.  Hyslop,  if  then  living,  to  be  one,  shall  at  any  time  here- 
after consider  and  declare  that  the  whole  or  any  part  of  the 
sum  of  4100/.  which  has  been  this  day  deposited  in  our 
hands,  in  the  joint  names  of  Messrs.  M.  Hyslop  and 
2\  G.  Edwards^  ought  to  be  treated  as  a  total  or  partial 
payment  of  a  certain  debt  due  and  owing  by  Messrs.  M. 
Hyslop  and  W,  Hydop  to  Mr.  D.  Gordon,  and  which 
has  been  assigned  to  us  as  a  security  for  a  debt  due  to  us 
by  the  said  D.  Gordon,  then  and  in  such  case  the  said 
sum  of  4100/.  as  to  the  whole  or  so  much  as  aforesaid 
shall  be  and  be  considered  as  an  actual  payment  on  account 
of  the  said  debt  due  by  the  said  M.  Hyslop  and  W.  Hyslop, 
from  the  time  of  making  such  deposit  with  us  as  afore- 
said." 

Af .  Hyslop  subsequently  became  bankrupt,  and  the  plain- 
tiffs, Vigers,  Macdonald,  and  Lowe,  were  duly  appointed  his 
assignees.  On  the  12th  November,  1831,  the  plaintiffs 
demanded  the  4100/.  of  the  defendants,  which  they  refused 
to  pay.     At  the  trial  the  plaintiffs  claimed  interest  on  the 
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siHtt  of  4100/.  frofliv  the  time  the  demand  was  made;  this 
chtm  the  learned  judge  refiued  to  admiti  and  a  verdict  was 
found  for  4100/.  with  permission  to  the  plaintiffs  to  move  to 
increase  the  damages,  by  adding  the  amount  of  interest 
ckinied.  In  Hilary  term  last  Campbell,  S.  G.  obtained  a 
rnie  nisi  to  increase  the  damages;  against  which 


Interest,  in 
what  cases 
payable. 


Sir  James  Scarlett  and  Pollett  now  shewed  cause.  It 
is  a  general  rule  that  in  an  action  for  money  had  and 
received,  no  interest  can  be  recovered.  Interest  is  allowed 
in  four  cases  only;  first,  where  there  is  a  contract  for  the 
payment  of  money  upon  a  certain  day,  as  on  bills  of  exchange 
and  promissory  notes:  secondly,  where  there  has  been  an 
express  promise  to  pay  interest:  thirdly,  where,  from  the 
course  of  dealing  between  the  parties,  it  may  be  inferred 
that  it  was  their  intention :  fourthly,  where  it  can  be  proved 
that  interest  has  been  actually  made  of  the  money  (a).  The 
parties  in  this  case  never  contemplated  that  the  money 
should  be  at  interest  at  all ;  it  was  either  to  satisfy  the 
judgment,  or  to  continue  as  a  deposit  for  safe  custody.  It 
was  a  revocable  deposit,  and  when  the  defendants  refused 
to  pay  the  money  upon  demand  by  the  plaintiffs,  it  became 
money  had  and  received  to  the  use  of  the  latter.  It  was 
the  [intention  of  the  parties  that  any  interest  which  might 
arise  upon  the  deposit  money,  should  be  set  off  against  the 
interest  payable  upon  the  judgment  debt.  Suppose  that  a 
man  pays  money  into  the  hands  of  his  bankers  for  a  parti- 
cular purpose,  that  such  purpose  had  been  frustrated,  and 
the  bankers  had  refused  to  pay  over  the  money;  he  might 
maintain  an  action  for  money  had  and  received ;  but  how 
would  he  be  entitled  to  interest? 


Campbell,  S.  G.  and  JP.  Kelly,  contr^.  The  terms  of  the 
deposit  are  to  be  found  in  the  first  memorandum ;  from 
that  it  appears  that  as  soon  as  the  money  ceased  to  be  a 
deposit,  interest  became  payable.     The  memorandum  con- 

(a)  1  Selwyn's  N.  P.  7th  ed.  367. 
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tuos  these  words,  "  aod  from  the  time  such  depoeit  shall  isss. 
be  made,  and  daring  its  coatinimiicei  Vere,  Ward  &  Co. 
shall  not  pay  any  interest."  The  meamig  of  this  clearly 
is,  that  no  interest  shall  be  payabie  so  long  as  the  deposit 
cootinnes  with  the  consent  of  the  depositary.  It  does  not 
mean  that  interest  shall  not  be  paid  so  long  as  these  de- 
fendants wrongfully  retain  it  or  until  an  action  is  brought 
against  them.  It  is  an  implied  promise  on  the  part  of  the 
defendants  to  pay  interest  on  the  4100/.  when  it  ceases  to 
be  a  deposit.  There  are  various  cases  in  which  it  has 
been  determined,  that  where  liberty  is  given  by  an  agree- 
ment to  do  an  act  for  a  limited  time,  it  amounts  to  a 
promise  not  to  do  it  after  the  expiration  of  that  time; 
Randall  v.  lAfnch  (a).  [ParAe,  J.  Yoti  must  make  out  one  of 
these  propositions,  either  that  the  parties  intended  that  the 
money  deposited  should  at  some  time  lie  at  interest  as  a  loan, 
or  else  that  the  bankers  should  pay  the  money  immediately 
on  the  deposit  being  revoked,  with  a  penalty  of  interest  in  case 
of  their  neglect  or  refusal  to  pay.  I  do  not  think  you  can  shew 
that  they  had  either  intention.]  Where  a  day  is  fixed  for  the 
payment  of  the  principal,  interest  is  payable  from  that  day, 
if  the  money  be  not  then  paid.  Here^  a  day  of  payment  of 
the  principal  was  contemplated,  which  was  to  be  fixed  by 
the  parties  at  a  future  time.  And  if,  when  that  day  is 
fixed^  the  money  is  not  paid,  the  interest  becomes  payable 
until  the  final  payment  of  the  principal  (6).  There  was  an 
implied  promise  that  interest  should  be  payable  from  the 
time  when  the  deposit  was  recalled.  This  case  does  not 
differ  essentially  from  that  where  goods  sold  are  to  be 
paid  for  by  bills  payable  at  a  time  specified,  in  which  case 
it  has  been  held  that  if  the  bills  be  not  given  according  to 
the  agreement,  the  vendor  may  recover  interest  on  the  price 
in  an  action  for  goods  sold,  brought  after  the  expiration  of 
the  time  of  credit;  Marshall  v.  Pooh{c).  That  must 
have  been  on  the  ground  of  the  breach  of  contract,  not 
because  the  parties  contemplated  the  payment  of  interest 

(a)  t  Campb.  35^,  950.  pi.  6, 19. 

(h)  Mann,  N.  P.  Dig.  hUerut,        (c)  13  East^  98. 
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under  such  circumstances.  .  So  here,  though  it  should  be 
considered  that  the  parties  did  not  expressly  contemplate 
the  payment  of  interest  under  the  circumstances  of  this 
case,  yet  there  has  been  a  breach  of  contract  on  the  part  of 
the  defendants,  and  they  therefore  must  be  bound  to  pay 
interest.  The  bankers  have  no  doubt. made  interest  of 
the  money  during  the  time  that  it  was  retained  by  them, 
and  therefore  on  that  ground  also  they  are  liable. 


Dbnman,  C.  J. — I  can  very  well  conceive  that  if  the 
deposit  had  been  made  with  the  clear  intention  that  interest 
should  not  be  payable  only  so  long  as  a  particular  state  of 
things  continued,  it  would  then  be  considered  by  the  Court 
payable  under  every  other  state  of  circumstances.  But  it 
does  not  clearly  appear  to  have  been  paid  in  with  such  an 
intention.  When  the  parties  agreed  that  interest  should 
not  be  paid  from  the  time  such  deposit  should  be  made, 
and  during  its  continuance,  they  may  have  meant  to  treat  it 
as  a  deposit,  so  long  as  it  should  continue  in  the  hands  of 
the  bankers.  I  therefore  think  that  in  this  case  the  plain- 
tiffs cannot  demand  interest. 


LiTTLEDALE,  J. — I  also  think  that  the  interest  is  not 
demandable.  The  4100/.  was  placed  at  the  bank  origi- 
nally as  a  deposit,  and  was  not  intended  to  be  drawn  out  in 
cheques.  The  bankers  would  make  interest  upon  it,  and 
therefore  to  prevent  any  doubt  upon  the  question  of  inter- 
est, it  is  stipulated  that  interest  shall  not  be  paid  so  long 
as  the  deposit  continues.  As  soon  as  the  deposit  was 
revoked  it  became  money  had  and  received,  and  applicable 
to  the  general  purposes  of  the  plaintiffs.  I  do  not  think  it 
follows  that  a  particular  state  of  things  is  to  arise,  because 
the  party  has  guarded  against  it  under  particular  circum- 
stances. With  regard  to  the  case  of  Randall  v.  Lynch, 
it  is  quite  clear  that  the  freighter  was  bound  to  pay  the 
money.  It  resembles  the  case  where  a  man  takes  a  lease 
for  21  years  and  covenants  to  pay  rent,  and  holds  over  after 
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the  end  of  his  term,  he  is  bound  to  pay  the  rent  for  the         1833. 

time  during  which  he  holds  over.     It  is  only  a  continuing 

of  the  same  holding.     That  is  all  that  case  meant.     There 

is  an  implied  undertaking  to  pay  after  his  term  is  at  an 

end,  upon  which  the  landlord  may   bring  assumpsit.     In 

Marshall  v.  Pooh  an  agreement  to  pay  interest  was  implied 

from  the  nature  of  the  contract  between  the  parties. 

Parke,  J. — I  am  also  of  opinion  that  the  plaintiffs  are 
not  entitled  to  interest.     The  parties  cannot  be  entitled  to 
interest  unless  by  the  terms  of  the  particular  instrument. 
The  rule  as  to  interest  has  been  well  settled  in  the  manner 
mentioned  by  Mr.  FolleU.     The  question  here  is,  as  to  the 
meaning  of  the  contract.     In  order  to  charge  the  defend- 
ants with  interest  it  must  be  shewn  that  the  parties  either 
intended  that  the  money  should  be  considered  as  a  loan 
bearing  interest,  or  that  they  should  be  obliged  to  honour 
cheques  under  penalty  of  interest.     Neither  of  these  can 
be  inferred  from  the  instrument.     It  was  clearly  to  be  as  a 
deposit  without  interest  until  the  deposit  was   revoked. 
The  parties  never  contemplated  such  a  state  of  things  as 
has   arisen.     A  demand   has   been   made,   and   after   the 
demand  I  think  it  became  money  in  the  ordinary  case  lying 
in  the   bankers'  hands   without  interest.     The  action  of 
Randall^  in  the  case  of  Randall  v.  Lynch,  upon  the  cove- 
nant there,  is  analogous  to  an  action  by  a  landlord  for  rent 
where  the  tenant  holds  over. 

Pattkson,  J. — ^The  question  turns  entirely  upon  the 
construction  of  this  agreement,  because  it  is  admitted  not 
to  be  one  of  the  ordinary  cases.  Looking  at  the  instrument 
I  cannot  see  any  intention  that  interest  should  be  paid. 
The  money  was  placed  with  the  bankers  as  a  deposit,  and 
during  the  continuance  of  the  deposit  it  was  agreed  that  no 
interest  should  be  paid.  I  am  not  prepared  to  say  that 
the  deposit  was  at  an  end  until  the  money  was  paid  off 
altogether.     It  seems  to  me  to  be  a  mere  deposit  in  the 
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bands  of  a  banker.    This  is  the  common  case  of  money 
had  and  received. 

Rule  discharged. 


The  King  v.  The  Mayor  and  Aldermen  of  London. 

^ht^o/efe  ^^  Hilary  term  last,  a  mandamus,  returnable  SSd  January, 
tion  of  an  al-  issued  to  the  mayor  and  aldermen  of  Liondon,  to  admit 
custom  in  the  *"^  swear  Michael  Scales  into  the  place  and  office  of 
citizens,  but  alderman  of  the  ward  of  Portsoken,  in  the  city  of  London. 
dermen  has  To  this  writ  the  mayor  and  aldermen  returned :   that  the 

the  power  of    ^\^y  ^f  LionJon  is  an  ancient  city,  and  that  the  citizens  and 

rejecting  the  ■'  ■' 

party  retamed  freemen  have  been  and  are  a  body  corporate  and  politic  by 

dected\t^not  ^*^^^*  names  of  incorporation,  and  now  by  the  name  of 
inconsistent  the  mayor  and  commonalty  and  citizens  of  the  city  of 
manHuft^   Londo":  that  from  time  whereof  &c.  there  of  right  hate 

admit  to  the  {^een  and  still  are  divers  wards,  and  amongst  others  the 
office  of  alder-  .  •  . 

man,  that  the  aaid  ward  of  Portsoken,  and  divers  freemen   and  citizens 

prosecutor       ^j^^  y^^^^  y^^^n  called  aldermen  of  the  said  city  :  that  the 

was  elected  by  •' 

the  dtizens  office  of  alderman  has  been  and  still  is  a  public  office  and 
Sie^custoro'^  of  great  trust  and  pre-eminence  within  the  city,  touching 
but  was  re-  the  rule  and  government  thereof :  that  from  time  whereof 
court  of  alder-  ^^*  ^i^c^e  of  right  hath  been  and  still  ought  to  be  within  the 

men,  and  so     city  a  court  of  record,  called  the  court  of  mayor  and  alder- 
was  not  duly 
elected.  men  of  the  city  of  London,  holden  in  the  Guildhall,  before 

the  mayor  or  his  locum-tenens,  and  the  aldermen,  or  at 
least  twelve  of  them,  when  it  seemed  meet  and  necessary  to 
the  mayor  upon  due  notice,  for,  amongst  other  things,  con- 
sulting about  and  transacting  lawful  and  necessary  afiairs 
concerning  the  good  government  of  the  city:  that  from 
time  whereof  &c.  certain  assemblies  or  courts,  called  ward- 
mote courts,  have  been  of  right  holden  from  time  to  time 
and  on  divers  days  in  each  of  the  said  wards,  for,  amongst 
other  things,  the  election  of  divers  persons  into  divers  offi- 
ces and  places,  and  amongst  others  into  the  office  or  place 
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of  alderman  of  the  city,  by  virtue  of  precepts  issued  for 
such  elections,  to  which  precepts  returns  have  been  and 
ought  to  have  been  made  and  still  ought  to  be  made  to  the  «. 

said  court  of  mayor  and  aldermen  :  that  the  said  court,  ac-  M*^®*  ""d 
cordmg  to  the  custom  of  the  city  from  time  whereof  &c.  Lonook. 
has  bad,  and  ought  to  have  had,  and  still  ougjit  to  have  the 
cognizance,  jurisdiction  and  authority,  of  examining,  hear- 
ing, determining,  and  adjudging  of  and  concerning  the  eiec-^ 
tion  and  return  of  any  person  elected  into  any  place  or  office 
within  the  city  at  any  wardmote  court,  whenever  the  merits 
of  such  election  or  return  have  been  brought  into  question 
by  the  petition  of  any  person  interested  therein,  to  the  said 
court  of  mayor  and  aldermen^  and  also  of  examining  whe** 
ther  or  not  any  person  so  returned  to  the  said  court  as  an 
alderman  of  any  ward  is,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen,  a  fit  and 
proper  person  and  duly  qualified  in  that  behalf  upon  peti- 
tion (as  above  :) — that  according  to  the  custom  it  was 
neceasary  that  a  person  to  be  admitted  and  sworn  into  the 
place  and  office  of  alderman,  should  be  a  fit  and  sufficient 
citizen  and  freeman  of  the  city,  and  also  a  fit  and  proper 
person  to  support  the  dignity  and  discharge  the  duties  of 
the  office  of  an  alderman  and  the  honour  and  charge  of  the 
city,  according  to  the  discretion  and  sound  consciences  of 
the  mayor  and  aldermen :  that  according  to  custom  there 
should  be  within  the  city  a  court  of  common  council  bolden 
before  the  mayor  or  his  locum-^tenens^  and  the  aldermen 
and  the  commons  of  the  city  duly  elected,  according  to  the 
custom  assembled  upon  reasonable  summons,  who  have 
been  the  common  council  of  the  city,  to  consult  upon  mat'* 
ters  proposed  in  common  council  concerning  the  city,  and 
to  declare  the  assent  and  dissent  as  well  for  themselves  as 
for  the  rest  of  the  citizens  and  commonalty  of  the  city,  and 
who  have  a  right  to  make  reasonable  ordinances,  acta  and 
bye*law8,  for  the  better  government,  order  and  regulation  of 
the  city :  that  by  ancient  custom,  and  by  virtue  of  a  bye* 
law  duly  made  in  the  reign  of  Queen  Jfrne^  reviving  the 
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1838.         ancient  custom,  when  any  ward  became  vacant  and  desti- 

''-^^'^^      tute  of  an  alderman,  the  inhabitants  of  the  ward  having  a 

9,  right  to  vote  in  the  election  of  an  alderman  might  elect  one 

Mayor  and    j^y^  jj^j  sufficient  citizen  and  freeman,  not  being  au  alder- 
Aldermen  of  t  t 

London,      man,  to  be  returned  to  the  court  of  lord  major  and  alder- 
men ;  which  person  so  elected  should  be  by  them  admitted 
and  sworn  well  and  truly  to  execute  the  office  of  alderman  : 
that  a  court  of  wardmote  was  holden  in  and  for  the  ward 
of  Portsoken,  on  5th  December,  1831,  and  by  adjournment 
on  subsequent  days,  before  Sir  John  Key,  bart.  theil  mayor 
of  the  city,  by  virtue  of  a  precept  for  that  purpose  duly 
issued  for  the  election  of  an  alderman,  vice  Sir  James  Shaw 
resigned,  the  said  M.  Scales,  who  had  been  returned  to  the 
court  of  lord  mayor  and  aldermen  to  be  alderman  of  the  said 
ward,  having  been   adjudged  not  to  be  a  fit  and  proper 
person  to  support  the  dignity  and  discharge  the  duties  of 
alderman ;  '^  at  which  court  of  wardmote,  divers   persons 
being  then    present    voted   for  the    said   M,  Scales,    as 
and  for    such  alderman,    and   the    said    M.   Scales,   by 
reason  thereof,  claimed  to  be  duly  elected  into  the  office 
or  place   of  alderman   so  vacant  as  aforesaid:**    that  a 
return  was  duly  made  to   the   precept  on  3d  January, 
1832,  by  which  it  was  stated,  that  so  far  as  the  majority 
of  votes  or  polls  was  concerned,  the  said  M.  Scales  was 
elected   alderman  of  the  said  ward:   that  a  petition  was 
duly'  presented  on  the  said  Sd  January,   1832,  against  the 
admission  and  swearing  in  of  the  said  M.  Scales^  to  the 
effect  that  the  said  jif.  Scales  was  not  eligible,  and  was 
not  a  fit  and  proper  person  to  support  the  dignity  and 
discharge  the  duties  of  alderman,  nor  a  fit  and  proper 
person  to  be  admitted  and  sworn  into  the  said  placb  or 
office,  and  that  he  had  not  been  duly  elected ;  whereupon 
the  court  of  mayor  and  aldermen  took  the  said  petition'  into 
consideration,  and  having  heard  the  petitioner,  in  the  hear- 
ing and  presence  of  the  said  M.  Scales,  and  also  hilving  h6ard 
the  said  Af.  Saries  touching  the  merits  of  the  said  election, 
and  the  qualification  and  fitness  of  the  said  M.  Scales 
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to  be  such  alderiDan,  and  having  beard  all  that  was  alleged,         ^^^^^ 
as  well  by  and  on  behalf  of  the  said  petitioners,  as  of  the     xheKiNc 
said  M.  Scalei,  did,  according   to  the  custom,    examine,  v. 

determine  and  adjudge  of  and  concerning  the  merits  of  the  Aldermen  of 
said  petition,  and  of  and  concerning  the  qualification  and  fit-  London. 
neasof  the  said  M,  Scales  to  be  admitted  and  sworn  into  the 
said  office  of  alderman  of  the  ward  of  Pprtsoken,  and  due 
deliberation  being  thereupon  had,  the  said  court  of  mayor 
and  aldermen,  according  to  their  discretion  and  sound  con- 
sciences, determined  that  the  said  M,  Scales  was  not  at 
the  time  of  the  said  supposed  election,  nor  at  any  time 
since,  a  person  £t  and  proper  to  support  the  dignity 
and  discharge  the  duties  of  the  said  place  and  office  of  an 
alderman  of  the  city,  nor  a  fit  and  proper  person  to  entitle 
him  to  be  admitted  and  sworn  into  the  place  and  office  of 
alderman  of  the  ward  of  Portsoken :  That  the  court  of 
mayor  and  aldermen  did  further  adjudge  and  determine, 
that  the  said  M.  Scales  was  not,  and  that  in  truth  and  in 
fact  the  said  M.  Scales  was  not,  duly  elected  to  be  alder- 
man of  the  said  ward  of  Portsoken,  at  the  election  men- 
tioned in  the  return  to  the  said  precept,  nor  eligible  to  be 
a  candidate  at  the  said  election :  That  for  the  several 
causes  aforesaid,  and  each  of  them  respectively,  the  said 
M.  Scales  is  not  a  fit  and  proper  person  to  entitle  him  to  be 
admitted  and  sworn  into  the  place  and  office  of  alderman  of 
the  ward  of  Portsoken  in  the  said  writ  mentioned,  and  accord- 
ing to  the  custom  of  the  said  city :  That  the  said  M.  Scales 
was  not  duly  elected  into  the  place  and  office  of  alderman  of 
the  ward  of  Portsoken,  in  the  said  city,  as  by  the  said  writ 
is  supposed  and  suggested. 

.'  That  for  tbeae  reasons  and  causes  we  th^  said  mayor 
and  aldermen  cannot  admit  and  swear,  oor  ought  we  to 
admit  and  swear,  the  said  M.  Scales  into  the  said  place 
and  office  of  alderman  of  the  ward  of  Portsoken  afore- 
said, as  by  the  said  writ  we  are  cemmaoded. 

(Seined  by  Sir  Peter  Laurie,  lord  mayor,  and 
by  twenty  aklermen.) 

VOL.  IT.  K 
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1833.  Sir  J.  Scarlett  now  moved  to  qua«b  the  return,  und  for  a 

Th^Kiso     peremptory  maadamus.    The  first  part  of  the  retufp  ^ysy 
V*  that  the  right  of  election  of  an  aldermaa  is  in  the  icitii^ns 

Alo£rm«n  of  ^^  ^^^^  wardmote  courts,  with  a  right  of  reaction » by  the 
LoNDoif.      court  of  aldermen.     It  then    states,  that  M.  S'ca/e^  was 
elected  by  a  majority  of  the  citizens  present  at  a  wardmote 
courts  and  was  rejected  by  the  court  of  mayor  and  alder- 
men;   and  at  the   end  of  the   return  it  is    certified   that 
M.  Scales  was  not  duly  elected  into  the  place  and  office 
of  alderman.     The  latter  fact  is  therefore  inconsistent  with 
the  former.     It  is  not  intended  to  be  denied  that  several 
<    returns  may  be  made  to  a  mandamus ;    but  tlie   several 
returns  must  not  be  inconsistent,  as  is  shown  by  The  Queen 
V.  Mayor  and  Aldermen  of  Norwich  (a)»     Tba^  )yas  a 
mandamus  to  admit  one  X).  to  the  office  of  alderouiQ  of 
Norwidi,  and  the  return  stated,  that  the  custom  was^  that 
the  aldermen  of  Norwich  should  be  elected  and  rejected 
(onerarentur  et  exonerarentur)  as  the  aldermen  of  London ; 
and  that  in  London  if  a  person  be  elected  alderman  by 
the  ward,  the  court  of  aldermen  may  refuse  him,  and  that 
i).  was  elected  by  the  ward,  and  was  refused  by  the  mayor 
and  aldermen  because  &c. ;  and  then  at  the  end  of  the  return, 
they  returned  that  he  was  not  elected*    It  was  urged,  that 
the  cause  assigned  made  the  election  void,  but  the  Court 
granted  a  peremptory  mandamus,  because  the  return  was 
repugnant   and    contradictory.      In  this  case   the  return 
contains  a  similar  defect.     [Parke^  J.  There  is  no  incon- 
sistency in  saying  first,  that  a  party  waa  elected^  apd  after- 
wards that  he  was  not  duly  elected*    This  poiot  was  fully 
considered  in  the  case  of  Alderman  Wincksster  {h),'\  ^  Here 
the  return  sets  out  that  the  majority  bad  a  right  to  elect, 
and  then  it  states  that  Scales  was  elected  by  a  minority. 
This  is  a  special  mode  of  returning  that  hg  Mfa9»  <Iif/y 
elected,  and  therefore  this  is  inconsistent  with  the.  return 
at  the  end  that  he  was  not  duly  elected.    [D^nman,  C.  J. 
There  is  a  distinct  return  that  he  was  not  duly  elected, 

(a)  2  Ld.  Raym.  1244.  don,  4  Mann,   and  Ryl.  36;   9 

(b)  Rex  V.  Mayor,  &c.  of  Lon-      B.  &  C.  1. 
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and  if  you  do  not  meet  it,  we  mnst  dispose  of  the  case.] 

T6  the  former  mandamus,  it  was  returned  that  he  was  not 

duly  elected,  yet  the  Court  held  the  return  not  good.    [Den-  v. 

man,  C.  J.  It  was  uot  so  clearly  stated.]     In  the  former  part  a^brmm  of 

of  the  return  it  is  stated,  that  there  was  a  good  election.  London. 

Per  Curiam, — The  return  is  sufficient. 

Rule  refused. 


The  MAYQjt,  Baimffs  and  Burgesses  of  the  Borough 
of  LEicgsTBH,  V.  Thomas  Bubgess. 

Case. — The  declaration  states,  that  Leicester  is  and  has  xhe  Beer  Act 
been,  from  time  whereof  Sec.,  an  ancient  borough,  in  which  (iW^.4>c.64,) 

does  not  abro- 

from  time  whereof  &c.  until  41  EHt.   there  was  a  body  rate  a  custom 

politic  and  corporate  known  by  divers  names  of  incorpora-  '"  ^  borough 
\  '^  •'  ^  '  that  no  one 

tion ;   and  that  Queen  EHzaheth  constituted  and  enacted  shall  sell  beer 

•      •     •  •  m 

that  the  burgesses  of  the  borough  and   their  successors  rouKh"exc»pt  a 
should  be  a  body  politic  and  corporate  by  the  name  of  freeman  li- 

censed  bv  the 

^  mayor,  bailiffs,  and  burgesses  of  the  borough  of  Leices-  mayor  and 
ter.**  The  third  count  states  that  there  has  been  from  time  aWermen. 
whereof  8cc.  an  ancient  custom  in  the  borough,  that  no 
person  not  being  a  burgess,  or  the  widow  of  a  burgess  of 
the  borongh  aforesaid,  shall  carry  on  the  trade  of  an  ale- 
house-keeper within  the  limits  of  the  borough,  yet  the  de- 
fendant well  knolring  the  premises  and  not  being  a  burgess 
of  the  borough,  nor  having  any  lawful  right  or  excuse  in  this 
b^alP,  but  CMtrivlng  to  injure  the  plaintiffs,  on  30  March, 
1 631,  aAd  on  8cc.  carried  on  the  trade  of  an  alehouse^eeper 
within  the  limits  of  the  borough,  contrary  to  the  custom, 
and  against  the  will  of  the  plaintiffs.  The  4th  and  5th 
cotmts  stated '  the  custom  as  to  the  persons  to  be  licensed 
diflRet^ntly.  in  other  counts  similar  customs  ^re  alleged,  as 
id  persons  carrying  on  the  trade  of  a  victualler,  or  selling 
afe  or  b^er  by  retail,  or  occupying  a  house  for  the  purpose 
of  selfin^  ale  or  beer  by  retail,  or  carrying  on  any  trade  by 
retail. 
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Mayor  op 

LEICftST£R 

v; 

BUROESS. 
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Plea;  firsts  not  guilty:  sei^ondly,.  acMo  .w>v\«i  l>^t^use 
aft^r  the  tenth  day  of  October,  \^S0^  m^ntion^^  il}  ascertain 
act  of  parliament,  made  I  W/I  4,  intitule4,.  V.Am.AcI.  to 
perfnit  the  general  sale  of  Beer  and  Cyder^  by  retail  iu 
England/'  and  before  either  of  the^^aid  times, «vh««'&c  tfaat 
is  to  say.  on  Sec,  at  &c.,  the  defendant  then  and  tbore  being 
a  householder,  holding  and  occupying  ih^  houeie  in  the>said 
declaration  mentioned  to  have  been  occupieid  ky  hWf  and 
being  then  and  there  assessed  to  the  poor»rate9.  ,i(i>.the 
parish  in  which  the  house  was  situate^  and  in  wbicJi^  be  was 
licensed  to  sell  beer  by  retail  as  hereidafjtei:  mentioned,. and 
not  then  and  there  being  a  sheriff 's  officer  or  DQiqer^xe^ 
cuting  the  legal  process  of  any  court  pf.  Justice,  under  and 
by  virtue  and  in  pursuance  of  t|ie  provjUipns  of  the  taid  lastr- 
Dieii^oned  act  of  parliament,  duly,  applied  for. and. obtained 
from  certain  persons,  to  wit,  J,  T.  and  G,  F.  the  said  G»  F. 
then,  and  there  being  supervisor  of  excise,-  aqd  the  said 
./.  T,  then  and  there  being  collector  of  excise  Tor  tfae 
district  and  collection  within  which  the  house  after  men- 
tioned was  and  is  situate,  a  licence  under  the  hands  and 
seals  of  the  said  J.  T.  and  G.F,  to  sell  beer,-  ale,  and  porter 
by  retail,  in  the  said  district,  in  a  certain  house, specified  ki 
the  said  licence,  being  a  house  situate  within  the,lii9its  of 
the. said  borough  and  district  and  collection,  and  being  the 
housejn  the  declaration  and  in  this  plea  mentioned  to  have 
been  occupied  by  the. defendant,  the. said  disticict  collection 
and  borough  not  being  within  the  limitjs  of  the  chief  office 
of  excise  in  London;  and  that  at.  the  said  times  when.&c. 
the  defendant  by  virtue  of  the,  said,  licence  did  ^ell  beer,  ale, 
and  porter  by  retail  in  the  said  hpuse,  and  nqt.  elseivh^re  in 
the.  said  borough,  and  for  that  purpose,  and  in  so  doingi  but 
not  otherwise,  or  elsewhere,  did  c^rry.on  the  said  trade  of 
an  alehouse-keeper  and  victu^aller,  and  then,  and  ijbere  0)Ccu- 
pied  the  said  house  for  the,  purpose  of  selljing  beer,  alfe>  and 
porter,  by  retail  therein,  and  therein  carried  on  di^  tfade  of 

selling  beer,  ale^  and  porter,  as  he  la\y fully. might,  for  the 

•  •  •  . 

cause  aforesaid.     General  demurrer,  and  joinder. 
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:/li^0<  in 'Support  of  tlie  demurrer.    The  question  raised 
by  these  (lletedittgsf  i^V  whether  the  act  of  1  fVill.  4,  c.*64, 
which  aWithorires' the 'general  sale  of  bee^  by  rettiil,  su- 
perseded  the  fotal'  custoi!ns   of  particular   phces'.     The 
firsC  6e^ti<>ti,  v^fk'h  makes  it  lawful  for  Any  person  who 
shall 'ande#  ihe  provisioi^^  of  that  act  obtain  a  licence  to 
sell'beey,"WiH''bd  relied  on'  by  the  other  side.     It  will  be 
neces^ry,  ifi^  order  to  see  what  was   the  intention  of  the 
legislature,  to '  n^fbr  to  the  preamble  of  the  act^  which  is 
iaid  bfhapi'Cdkt  tb  be  a  \^indow  which  lets  in  light  upoii 
theadr,  aud'is'il  key'to  open  its'  meanhig.     The  preamble 
states  tbM'^^iC  i^  expedient  for  the  better  supplying  the 
public  with  beer'  in  England,  to  give  greater  facilities  for 
the  sale  thereof,  th^an  are  at  present  afforded  by  licences  to 
keepers  of  inns,  alehouses,  and  victualling 'houses.^'    The 
preamble  shows  that  the  object  of  the  legislature  was  to  alter 
generally  the  Uceming  system  throughout  England.     If  it 
had   been   intended  to  supersede  local   custoitis,  the  pre- 
amble would  have  been  differently  penned,  and  the  local 
customs  intended  to  be  abrogated  would  have  been  alluded 
to.     Thus  in  3  Geo.  d,  c.  8,  an  act  to  enable  mariners  and 
soldiers  t^  exercise  trades  in  cities,  the  preamble  expressly 
mentions  the  customs  intended  to  be  superseded.  The  sub- 
sequeDt  statutes  for  the  like  purpose,  ending  with  56  Geo.  3, 
c.  67,'  also  specially  advert,  in  the  preamble,  to  the  customs 
intended  to  be   repealed.      The   first  section  of  the  act 
under  cdnsiderdtion,  after  saying  that  it  shall  be  lawful  for 
any^ person  having  a  licence,  to  sell  beer,  concludes  in  this 
way^  ^<  any  thing  in  any  act  or  acts  heretofore  made,  or^in 
force 'at' the  lime  bfthe  passing  of  this  act  to  the  contrary, 
in  any  wise  n<otwrthstanding.'^'  '  The  former  acts  are  thus 
eipressiy  menti'oned,  but  there  is  no  allusion  to  any  custom* 
Had  it  been  intended  to  supersede  all  local  customs,  as  to 

4 

the  ret^iKng  df  beer,  the  words  of  the  section  would  have 
been  ^any'^hing'in  khy  act  or  acts,  custom  or  customs/^  &c. 
The  act  obly  takes  away  the  restrictions  of  former  statutes 
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[Parke  J.  It  merely  puts  the  person  obtaiDing  licences 
under  this  act  upon  the  same  footing  as  thofte  whxFwere 
licensed  under  the  former  acts,]  In  Coke  upon'  lAttklc^j  (a) 
it  is  said,  '*  There  is  also  a  diversity  between  an  act  of 
parliament  in  the  negative  and  in  the  affirmative;  for  an 
affirmative  act  doth  not  take  away  a  cnstomj  an  the  stalultes 
of  wills  of  32  &  34  Hen.  8.  do  not  take  away  a  cilstom 
to  devise  lands,  as  it  hath  been  often  adjnd)ged."  So  in 
ComyTis's  Digest  (b)  it  wa»  laid  down  that  Affirmative  words 
in  an  act  of  parliament  do  not  take  away  a  cirttoili#  Th<e 
object  of  the  present  act  has  been  gained  in  giving  greater 
facilities  towards  obtaining  licences  for  the'  sale  of  beer. 
The  Court  had  previously  shewn  great  reluctance  to  compel 
magistrates  to  grant  licences ;  GtV^^'s  case(c),  Aex  v.  Jn$iiees 
of  Surrey  (d).  In  Simpson  v.  Moss^e),  it  was  said  thatthd  act 
for  the  licensing  of  hawkers  did  not  enable  a  person  licensed 
to  trade  in  cities  or  boroughs  where  there  was  a  cnstoni  or 
bye-law  prohibiting  them  from  so  doing.  There  is  no  good 
reason  for  abolishing  the  custom  of  cities  as  to  the  retailing 
of  beer,  and  allowing  them  to  retain  every  other  custom. 
The  object  of  the  legislature  was  merely  to  pitt  the  trade 
of  selling  beer  upon  the  same  footing  as  other  trades. 


Campbel/,  S.  6.  contri.  The  defendant  relics  not 
only  upon  the  first  section  of  the  act,  but  upon  the  second 
section,  and  still  more  upon  the  29th.  This  is  a  question 
of  considerable  importance,  as  the  deK^ision  of  the  Court 
will  have  a  very  extensive  eflfect.  By  the  act  licences'  may 
be  obtained  by  all  his  Majesty's  subjects.  The  statute 
enumerates  all  the  persons  qualified'  to  hold  liceilces;  and 
specifies  the  exceptions.  This  being  the  case,  ihe  <:ourt 
will  not  engraft  upoti  the  act  exceptions  not  contained  in  it. 
The  act  contains  no  expression  which  intimates  that  before 


(a)  115  a.  1  Tho.  Co.  Litt.  30. 
(h)  ParUament  (R.  24.) 
(c)  a  Sir.  881. 


(d)  2  Dowl.  &  Ryl.  Mag,  Ca. 
435. 

(e)  3  B.  &  Adol.  543. 
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a  party  can  obtain  a  licence,  he  must  be  a  freeman  of  a 
borougb*  The  preamble  has  been  referred  to  in  the  course 
of  the  argument  on  the  other  side,  which,  it  has  been  said, 
affords  the  means  of  construing  the  act.  The  preamble, 
however,  is  not  to  be  resorted  to,  except  where  the  meaning 
of  the  statute  is  doubtful,  not  where  the  enacting  part  of 
the  act  is  clear,  plain,  and  unequivocal ;  Rex  v.  Pierce  (a). 
The  title  of  the  act,  which  is  to  be  taken  as  part  of  it, 
according  to  Dr.  Freehs  case  (6),  shews  what  was  the 
iodention  of  the  legislature  in  framing  this  statute.  The 
title  is  **  An  act  to  permit  the  general  sale  of  beer  in 
England.^*  The  construction  attempted  to  be  put  on  the 
act  would  in  fact  be  in  restraint  of  the  object  of  the  aet. 
That  object  was  to  have  a  free  trade  in  beer.  Why  are 
not  the  inhabitants  of  the  borough  of  Leicester  to  have 
good  and  cheap  beer  as  well  as  the  rest  of  his  Majesty's 
subjects  ?  If  no  one  who  are  not  free  of  the  borough  can 
keep  a  beer  shop,  Leicester  will  be  excluded  from  the 
operation  of  the  act.  By  putting  a  high  price  upon  the 
freedom  of  the  borough,  the  corporation  would  have  it  in 
their  power  to  prevent  the  sale  of  beer.  For  this  Court 
will  not  issue  a  mandamus  compelling  magistrates  to  grant 
licences  to  any  person.  The  allusion  to  the  customs  of  bo- 
roughs, in  the  act  relating  to  mariners  and  soldiers,  referred 
to  on  the  other  side,  does  not  afford  conclusive  argument  in 
favour  of  the  plaintiff.  The  only  object  of  that  act  was  to 
enable  soldiers  and  sailors  to  trade  in  boroughs  and  cities. 
The  customs  of  those  boroughs  must  therefore  of  necessity 
be  mentioned.  By  the  29th  section  of  the  act,  the  privi- 
leges of  tbe  two  Universities  of  Oxford  and  Cambridge,  and 
of  the  Vintners'  Company  in  London,  are  saved.  According 
to  the  argument  on  the  otner  side,  this  clause  was  unne- 
cessary. If  the  customs  of  particular  boroughs  had  been 
intended  to  be  saved,  there  would  have  been  an  exception 
in  favour  of  their.     As  the  act  contains  one  exception,  all 

(a)  Free  v,  BurgoynCf  8  Dowl.  &  Ryl.  179;  5  Bam.  &  Cressw.  400. 
{b)  S  M.  &  S.  ^. 
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other  ca$es  of  tbo^same  kind  are>  to  ibe  wiihin*' the  general 
provisions  of  the  act.  Lord  Zou€h:\^  Movm^a)*}  Sin^mn  ^. 
MosSf  is  not  applicable.  The  act  which  authorizes  the 
licen9i|ig  of  hawkers.. is. in  restraint  of  tbe.comi]ion;lamr;|  as 
any  ooe-befpre  thai  act  might  ht^ve  travelled  fpom; tdMin  to 
town,  andtsold  goods. .  This  is  the  oase  of  an:j9nabting>'^tar 
tute;  lyhich  must  receive  a  different  construclion  from ^tbe 
Hawkers'  Act,  which  is  a  restraining  statHte*  *        .t    ,  ..  • 


«.i 


<  Amos,  in  reply*  Had  the  2gth  section' esnepted* one  par« 
ticular  borough  from  the  operation  of  the  act,  it  might- rear 
spnajilybave  been  inferred  that  it  was  cbe\  intention  of  the 
legislature  to  include  all  other  boroughs  within-  its  provi* 
sions.  The  20 tb  section,  however,  has  reference^only-td  the 
procuring  of  the  licence,  and  not  to  .the  placeiin  .which  the 
licence  is  to  be  used.  The  clause  was  copied  from  34  GeQ,  d, 
c.  61,  and  is  precisely  the  same  as  the  36th  section  of:  that 
act.  The  title  is  pejfectly  consistent  with  the  preamble^  and 
>viih  the  object  of  the  act,  which  was  to  give  greater  facility 
to  Ucensiag.  The  title,  however,  as  it  is  not,  like  the  body  of 
the  act,  read  three  times  in  the  house,  forms  no  part  of  the 
statute;  Dwarris  on  Statutes (6).  The  exceptions  in  the 
sqcond  sectiooi  relate  to  the  obtaining  of  licences^  and  do 
not  affect  those  who  have  already  obtained  them.  * 
.  .  .  •        '.      • 

.P^^MAN,  C.J. — Upon  looking  at  the  actof  paiiianent, 
I  at  first  thought  it  was  meant  to  be  general,  and  tkaC  the 
intention  of  the  legislature  was,  that  every  householder,  «poB 
obt^niog  a, licence  from  the  Excise,  should  be  at  liberty  to 
sell  beer  by  retail,  although  they  were  before  jestricted  by 
local,  customs.  This  view  appeared  to  be  confiriuied.by  the 
29th  sectiQti,  Upon  consideration  I  .have  changodmy  opi*- 
nion*  {.  Local  customs,  according  to  the  AiUborilies.  icitqd  by 
Mu.  Amos,,  Site  not  controlled,  by  general  words  ina  ataiute 
in.th^  afBrmative;  an4  the  exceptions  in  the  SOthseclion 


(a)  3  lloll.  Rep.  ^4,  980. 


(6)  P.  663. 


II 
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are  nojl(  oPihetsame  kind' as  the  customs  of  boroughs.    The 
deimii^rmiust  tbeiefore  prevail. 

LtiitiiKo^iiB,Ji«^I  afl^also  of  opkiion  that  the  demurrer 
shotikl>tp0evaiK  The  otrject  of  the  act  Mras'  to  give  the 
publie.  ^t  large '8  |iower  of  selling  beer.  Under  the  former 
atitsinoipower>wa9given  to  the  magistrates  to  grant  licences 
to  sell  beer  in  placea  "where  a  local  custom  as  to  the  grant- 
ing of  licences  existed.  Therefore  I  think  that  this  act, 
iif bi^hiHidraljf  eRtenda  tbe  cities  of  persons/qaalified  to  de- 
mand *% 'licence^ -does  notettlponer  the  granting  of  licences 
to  aelL  within  a  borough  where  a  local  custom  as  to  the 
retailing' of  beer  exists.  The  fiStb  section  merely  saves  to 
the  Uniiiersities  and  the  Vintners'  Company  their  privileges 
aa  ttf  thegranting  of  Ucetiees,  and  has  nothing  to  do  with  a 
local  dustom,  that  any  person  not  being  a  freeman  shall  not 
leH  beer  M'ilhin  a  borough.  In  some  cities  the  corporation 
has  a  power  of  granting  licences  to  freemen.  This  act  does 
not  affect  their  power  to  grant  licences.  I  think  that 
Simpstni  'V.  Mim  is  distinguishable  from  the  present  case, 
oo  the  ground  stated  in  the  argument. 
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.  Parke,  J. — I  am  clearly. of  the  same  opinion,  and  I  en- 
tertained this  opinion  from  the  first  moment  that  I  read  this 
case.  Upon  looking  at  the  title,  the  preamble  and  the 
whote  df  the^  act,  it  appears  that  the  object  of  the  act  was 
to  altar  the  licensing  system,  and  nothing  more.  The  pre- 
amble aaysf  it  is  expedient,  for  the  better  supplying  the 
pabKc'^itb  beer  in  England,  to  give  greater  facilities  for 
the  >saie  thereof  Ibati  are  at  present  afforded  to  keepers  of 
jnns,'  aleii0aa^  and  victualling  houses.  The  first  section 
th^D  atttkoriaes  any  person  who  shall  obtain  a  licence  for 
thlit  purpose^  ander  the  provisions  of  the  act,  to  sell  beer 
by  nelail  in  any  .part  of  England,  in  any  house  specified  in 
such  licence*  The  title  of  the  act  is  perfectly  consistent 
with  the  preamble,  and  the  enacting  part,  of  the  statute. 
The  act  only  intended  to  do  away  with  the  restriction  im- 


V. 
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1833.  posed  by  acts  of  parliament  upon  the  licensing-  systetiy;  and 
J^^"^^  '  not  to  interfere  with  the  local  ctistoms  of  borottgbs  as 
Leicester  ^  ^he  retailing  of  beer.  Nor  does  the  ctrcumstadee  thttt 
the  rights  of  certain  bodies  are  excepted  in  thfe^  S9th  section 
from  the  operation  of  the  act,  make  any  difference  as  to  the 
construction  of  it* in  this  case.  For  die  powers  of  the 
Universities  and  of  the  Vintners'  Compaoiy  are  not  ejosden 
generis  with  the  privileges  of  particular  boroughs^ 

Patteson,  J. — 1  do  not  think  that  the  actaffitdts  local 
customs  of  this  description.  The  only  ciroumstanoe  which 
made  me  donbt  at  all,  was  the  29th  section^  Had  k  been 
intended  to  abrogate  these  customs,  something  wooM 
hiive  been  said  about  diem. 

Judgment  for  the  plaintiffs* 


The  Kjng  v.  The  Governor  of  the  House  of  Correction 

for  Middlesex. 

The  power  of  A  RULE  nisi  for  a  mandamus  calling  upon  the  Governor 
sionera  under    ^^  ^^^  House  of  Correction  to  receive  James  Gr&cer,  a 

the  first  Tower  pi^oner  for  debt,  committed  to  that  prison  by  the  Court 

Hamlets  *•  t»  ,m\ 

Court  of  Re-    O"  Requests  for    the    Tower  Hamlets,  having  been  ob- 

KTg  ^*2*  **'"^d  ^y  J*  ^'  jidofphus,  it  was  agreed  between  the  parties, 
C.20,)  to  com-  with  the  assent  of  the  Court,  that  the  bropriety  of  the  com- 
wecution  to  "'"tment  should  be  argued  before  the  Court,  upon  shewmg 
the  House  of    cause  Upon  the  following  special  case: 

was  taken '  ^V  ^^^  ^^  ^^^'  ^>  ^'  ^f  certain  commissioners  oonsti- 

away  bv  the     tuted   **  The  Court  of  Requests  for  the  Tower  Ham- 

General  Gaol 

Act,  (4  Geo.  4,  '^ts,  were  empowered  to  entertain  and  decide  upon  suits 
ci^ificatfon  *^''^**8*''^  *g**"«^  ally  person  residing  or  trading  within  the 
of  prisoners  district,  for  d^bts  not  amountifig  to  40^. ;  And  in  case  of 
thereof"  and  it  ''^f"^*'  ^^  appear  before  the  don/missioners,  by  a  person 
is  not  restored  duly  summoned,  or  the  non-performance  of  an  order  made 

by  the  last 

Tower  Hamlets'  Court  of  Requests  Act,  (3  WUL  4,  c.  Ixv.). 
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by  tlicfli^  Uieywere  iempoweved  to  commit  the  offender  to        i8dS. 
the  cDOMnoa  gaot  or  House  of  Correction  for  Middlesex^      v^v-^^ 
Of  to.  the  gaol  foi  the  liberty  of  the  Tower  of  London*     If  i,. 

UKj  peMOQ  sbouU  contempt ttously  insolt  any  of  the  com*     Goi^rnor 
miasiooere^  during  tbeir  sitting  in  the  Conft/  the  beadles  of  Correction  for 
the  Court  were  Mthoriteed,  by  ord«r  of  the  sittiog  commis-    Middiesex. 
lioBertf  to  take  the  offender  and  carry  him  before  a  jtttlioe 
or  justicea'of  the  peacey  to  answer  Buob  insult^  and  upon 
proof  the  justices  were  to  proceed  to  punish  by  fine,  not 
exceeding  90$.,  to  be  immedialely  paid  to  the  justices ;  and 
in  deftiuU  of  payment,-  tile  justices  were  empoweredi  by 
warrant  Id  conranfe  to  the  common  gaol  or  House  of  Cor- 
rection ibft  Maddiesex,  or  to  the  gaol  for  the  liberty,  accord- 
ing as  the  oflPence  was  committed  in  the  county  or  Kberty. 

This  act  was  amended  and  explained  by  19  Geo.  3,  c.68, 
but  th^  alterations  do  not  affect  the  present  question. 

By  2  WilL  4,  c.  Ixv.  to  amend  the  above  acts,  after  reciting 
them,  it  was  enacted. "  that  all  the  enactments,  powers  and 
provisions  therein  respectively  contained,  should,  so  far  as 
the  same  were  not  repealed,  altered,  or  otherwise  provided 
for,  be  in  full  force  and  effect,  and  should  be  applicable  to 
all  matters  and  persons  to  whom  that  act  did  oi*  should 
extend  or  be  applicable,  in  the  same  manner,  and  as  fblly 
and  eflRactnally,  as  if  the  same  had  been  repealed  and  re- 
enacted  in  that  act."  The  jurisdiction  of  the  Court  is  by 
this  act  extended  to  debts  not  exceeding  51, 

By  section  18|  if  any  person  duly  sunlmoned  as  a  witness 
in  any  suit  before  the  Court,  shall  refuse  to  appear  or  to 
give  evidence  before  the  commissioners,  and  oath  is  made 
by  the  party  on  whose  behalf  he  was  summoned,  that  such 
penson's  evidence  is  necessary  to  his  cause,  he  shall  forfeit 
a  sum  not  exceeding  40».;  and  in  case  of  nonpayment  the 
eomnnssioners  are  authorized  to  cause  him  to  be  appre- 
hended and  commillied  to  the  House  of  Correction,  or  to 
the  common  gaol  of  Middlesex. 

By  section  2S,  in  case  of  contemptuous  and  wilful  insult 
or  abuse  of  any  of  the  sitting  commissioners,  or  ofostruc- 


140  CASES  IN  THE  KING's  BEfNCH, 

1fiS3«         tions  of  Ihe  proceedings  of  die  Court  by  Miy-person,  'the 
r^^C^      beadle  is  authorized,  by  order  of  the  comtAisslonersy  tei  take 

The  &I19G         '       1        /r       »        • 

y^  such  onender  loto  ctt^tody,  and  the  commissioners' afe  to 

aTL^l^^^  f  ^*®'°'"®  touching  such  misbehaviour;  and  Up^n*  itii  being 

Corriscdoo  for  proved,  may  impose  a  fiive,  wiiich,  if  not  immediately  pkid, 

Middlesex.    ^^^  j^^  levied  by  distress;  and  in  case  Sufficient  distress 

cannot  be  founds   the  eommissibners  are  'empawered  to 

commit  the  offender  to  the  common  gaol  <n>  House  <)f  Cor^ 

rection  for  Middlesex.  '   ..     .1  .<.. 

By  section  127  it  is  enacted,  that*  in  any  cause/  aclioh  or 
case,  where  the  commissioners  shaH  have  niade  «!]  order 
or  decree  for  the  payment  of  mon^y^  it  shall  be  lawful  for 
tlie  commissionersy  in  case  of  default,  or  failure  of  such 
payment  at  the  time  directed,  to  award  execution^' in  the 
first  instance,  against  the  goods  of  the  party  against  Avfaom 
such  order  or  decree  shall  have  been  made;  and  if  the 
party  have-not  any  or  not  sufficient  goods' or  chattels 
whereon  to  make  levy,  then  the  commissioners  are  em* 
powered  to  award  execution  against  the  body  of  the  party 
for  the  whole  or  so  much  of  the  money  and  costs  decreed 
or  adjudged  as  shall  then  remain  unsatisfied ;  and  tbere* 
upon  the  proper  officer  of  the  court  is  authorized,  at  the 
prayer  of  the  party  prosecuting,  to  issue  a  precept  to  a 
beadle  of  the  court,  who  is  directed  and  empowered  to  take 
such  party,  who  shall  remain  in  custody  until  he  shall  per*- 
form  and  obey  such  order,  decree  or  judgment. 

Section  9Q  limits'  the  time  during  which  persons  may 
be  continued  in  custody  upon  the  order  of  the  conimis* 
sioners,  which .  is  varied  accordiog  to  the  amount  of  the 
debt  recovered;  and  all  gaolers  and  keepers- of  prisdos  are 
directed  to  discharge  such  persons  accordingly^ 

By  section  60,  in  case  of  penalties,  forfeitures* and  fines, 
under  any  of  tiM  several  acta  authorized  to  bis  li>fiiciled<or 
imposed, -(the .  mtaner  ot  lervying  tnd  jreoovenogi'wlijbh' is 
not  otherwise  paitiailarly. direbted,)  a  justice  or  jiistii^siof 
Middlesex  jsay,  t^on-  jfSroofi  iseuea  distrees«)warrMt'td  Uvy 
the  same ;  and  •  if  no  goods  ^are  found,  or  insuffioienl^  or  if 
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upon  confessmi  of  the  offender  it  befoitncl  that  he  ha»  not        I83d. 
sufficient  goods, .  Abco»  'Witho<ut  Mrarraiit  of  dtfiHreseV  commit     rj«    ^ 
the  offeudec  to  the  common  gaol  of  Middlesex/  or  to  any  v, 

house!  of,  corcQCtion  witJw  tb>  suae.      .    .  ofS.'^HSIwof 

Oil  ibeSth. November,  .1839,  tke  commissioners  of  the  Gorrection^for 
Couffiof  K«qiiests  made  an  order  in  a  suit  depending  in 
that  icowty  ad^lve'ssed  toi  the  beadles  of  the  eourt;  or  nmy 
one  oruHuieoi  them^  and  .toi  the.keeperlof  the-Hbuse  of 
Correction  for  Middlesex,  which  recited  that  am  execution 
had ( been,  a'wardad'  and' ifistted  f^inst  the  goods 'of  Jtfi^i 
Grotie7Viand.it  had  been  returned  that  he  faadnot.aiifficient 
gooda  <\if hereon:  to.  levy,  the  debts  and  icosts  .therein,  and 
that  the  aame  ireittained  unsatisfied,  whereby  the: lieadles, 
or,any;one  or  moreof  .them,  were  required  to  take  the  body 
of  Groverj  and  coavey  him  to.  the  said  prison,  if  residing 
withiih  the  said  county,  and  deliver  him  to. the  keeper 
thereof^  together  with  that  warrant.  .And  the.  said  keeper 
was  thereby  required  to  detain  the  said  G rotter  .in  the 
said  prison  for  twenty  days^  unless  he  should  sooner  pay 
]/.  9«*  7d*  and  3s^  6d,  costs,  adjudged  and  ordered  by  the 
said  courts  to  Thomas  Spooner,  or  be  sooner  discharged  by 
due  ooufsevof  law. 

By  virtue  of  this  warrant,  Gregory j  a  beadle  of  the  opurt, 
took  Groiw*  and  .conveyed  him  to  the  House  of  Cbtrecition 
for  Middlesex,  where  he  produced  the  warrant  to  a  dopilty 
keeper,  acting'  for  the  Governor,  bat  the  keeper  refosed*  Co 
receive  the  prisener,  alleging,  as  the  fact  was,- that' he  had 
been  diriected.  by  the.  Governor  not  to  admit  debtors  com« 
mitted  by  the  Covirt  of  Requests,  in  consequence  of  an 
order  of  jnatieesat' the  quarter  sesmone  for  the  said  cotinty, 
held  in  the  precedihg  July. 

By  thetorder 'referred  .to,i  (and' which  was  in  fact  served 
upon  ooef^of  tkie  clerks  eC  the  said  court,  in  the  same  menth 
of  July;)4t  WAS  ordered  by  the  Cloart  of  Quarter  Sessions, 
that  the  Gfovemor  of' the  »Hottse' of)  >  Correction  at  Gold 
Bath  Fields,  and  the  keeper  of i  the  -NewPrisow,  Olerken* 
well/ should  ia  future. sieveraUy; refuse  to  receive  into  their 
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188S.        custody  all  debtors  committed,  or  to  be  coiamitled,  by  tiie 
Court  of  Requests  for  the  Tower  Hsmlets.'Or  by  any  of 
V.  the  commissioners,  or  any  cheers  or  officer  of  thii  teid 

t^^^^^^  f  ^^^^^'  ^"^  ^^'  ^"^  every  persons  and  persoo  comositted  or 
Correction  for  to  be  committed  by  the  said  court  or  oomtmssimiers,  for 
iDDLEs  X.  ^^^  perfbnning  orders,  decrees  or  judgments^  made  and  set 
down,  or  to  be  made  and  set  down  by  the  said  court  or 
commissioners,  for  or  concerning  debts  oter  which  the 
said  court  or  commissioners  has  or  have  cognizanca.  And 
it  was  also  ordered,  that  a  copy  of  this  order  sbooU  be 
transmitted  to  the  said  commissioners,  and  be*  served 'oli  the 
said  governor  and  keeper. 

The  warrant  of  the  commissioners,  and  the  proceedings 

thereupon,  touching  the  said  Grover^  were  not  irregular,  if 

the  commissioners  bad  power  to  commit  him  to  the  House 

of  Correction  for  Middlesex. 

Classification        By  4  Geo.  4,  c.  64,  (General  Gaol  Act,)  after  reciting 

of  prisoners,     in  section  6,  inter  alia,  that  due  classification  is  essential  to 

the  discipline  of  a  prison,  and  that  the  laws  directing  the 
separation,  superintendence,  employment  and  instruction, 
require  to  be  amended  and  enlarged,  and  to  be  more  uni* 
formly  and  strictly  carried  into  effect,  it  is  enacted  that 
there  shall  be  maintained  at  the  expense  of  every  county  in 
Bagland  and  Wales,  one  common  gaol,  and  at  the  expense 
of  every  county  not  divided  into  ridings  and  divisions,  at 
least  one  house  of  correction,  and  that  the  regulations  and 
provisions  contained  in  that  act  shall  extend  in  manner 
thereinafter  mentioned,  to  every  such  gteol  and  house  of 
correction,  and  to  the  several  gaols  and  houses  of  connection 
in  the  cities  of  London  and  Westminster. 

By  section  4  it  is  enacted,  that  the  Court  of  Quarter 
Sessions  shall  proceed  in  carrying  this  act  into  effeict,'and 
shall  by  orders  ascertain  and  declare  to  what  class  ordosaes 
of  prisoners  every  such  gaol  or  house  of  correction,  or  any 
part  or  parts  of  any  of  them  respectively  shall  he  applicable, 
and  that  a  copy  of  such  order  shall  be  sewed  upon  the 
keeper  of  every  such  gaol,  &c*  within  the  county;  and  that 
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^fier.the  wikiiig  of  3uch  order,  md  such  clmis  of  pri^p^^rs        i8S9. 
99  aj^U  Jk  9pei^fi«4  in  SMcii  orderi  Ai^i  uo  pth^r,  shfJ)  ]b«     ttT^]^ 
cpiDiojiftAed  to  oTidetaijied  iii  aoy  such  g9olj  hom^,  &c.  of  2^. 

apj  p9rt  of  any  of  thew  respedtiv^ |y.  "  And  all  per;9Pns  jS^^h**^*  r 
not  cpAung  within  the  da«a  or  description  of  prisoners  who  Correctiou  for 
may  lawfully  b^  corominted  to  pr  d«taij;ied  ip  ,9ucib  pirii9pn  ^^'°^^^^- 
as  ahall  be  appointed  by  the  justjcea  for  the  confio^nieut  of 
ooe  ov  more  elasi  or  classes  of  prisooers^  may  be  removed 
to -the  gaol  or  house  of  correction  of  the  county^  riding  or 
divtmn;  and  e?ery  such  gaol  or  houae  of  correction  shall 
ba  deemed  the  legal  gaol,  prison,  or  place  pf  confinement 
of  every  person  respectively  committed  to  the  same,  in  pur- 
S4iance  4)f  .such  order  aa  aforesaid,  any  thing  in  any  act  or 
actai  or  any  law,  custom  or  usage,  to  the  contrary  notwith- 
standing; provided  always,  that  no  classification  of  prison* 
era  shall  be  made  in  any  house  of  correction,  appropriated 
to  the  reception  of  any  particular  class  or  classes  of  pri- 
sonersi  which  shall  be  in  any  way  inconsistent  with,  or  con* 
trary  to,  the  classification  directed  by  this  act." 

By  aection  5,  when  the  house  of  correction  and  common 
gaol  foim  but  one  building,  or  are  united  or  contiguous  to 
each  oiher,  provisions  are  made  for  the  dividing  into  com- 
partments for  the  purposes  of  separation  and  classification, 
and  for  Ihe  directhig  what  compartments  shall  be  appro- 
priated £9r  particular  classes  of  prisoners,  and  enaotSi  '*  that 
persons  committed  to  Of  detained  in  the  respective  parts 
and  divisions  to  be  aecertained  and  appropriated  to  them 
retpeclively  applicable^  should  be  deemed  and  held  to  be  in 
lega}  CMstody)  provided^  that  priiioners  for  debt  may  be 
removed  to,  and  diall  always  be  confined  in  the  part  or 
parts  of  such  baildings,  or  united  or  contiguous  buildings, 
whieb^ehaU  he. so  ascertained  or  be  appropriated  as  and 
for  the  g0€i  oi  the  county  or  division*" 

.  Byeedion  10«  after  cecitiug  that  it  was  fit  and  prpper 
te.  settpre  an  unafofmiliy  pf  practice  in  the  managemeiit  of 
the.  sevenal  prisons  to  which  that  act  shpuld  extend,  it  is 

enacted,  that  the  following  rules  and  regulations  shall  be 
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observed  and  carried  into  effect  in  every  gaol  or  house  of 
cx>rrection,  as  far  as  such  rules  may  be  applicable  or  can  be 
applied  to  the  particular  description  or  class  of  prisoners 
confined  in  such  prison;  and  by  the  6th  rule  it  is  directed 

Correction  for  ^^^^  ^^^^  ^^^^^  ^^  taken  that  prisoners,  of  the  following 
Middlesex,    classes  do  not  intermix  with  each  other. 


1833. 


The  KiKc 

V. 

GovEaKoa 


Classi6c8tion 
of  prisoners. 


Removal  of 
prisoners. 


In  Gaols  :  first,  debtors  and  persons  confined  for  con- 
tempt of  Court  on  civil  process;  second*  prisoners  con- 
victed of  felony ;  third,  persons  convicted  of  misdemeanors ; 
fourth,  prisoners  committed   on   charge  or  suspicion   of 
felony;  fifth/: prisoners  committed  on  charge  or  suspicion 
of  misdemeanors  or  for  want  of  sureties. 
■   In  Houses  of  Correction  :  the  same  classes  are  men- 
tioned, and  in  the  same  order,  except  that  the  class  of 
debtors  &c.,  and  also  prisoners  committed  for  want  of  sure- 
ties, are  omitted,  and  vagrants  are  added  as  the  5th  class. 
•    It  is  also  by  that  section  directed  that  prisoners  intended 
to  be  examined  as  witnesses  on  behalf  of  the  crown,  shall 
be  kept  separate  in  all  gaols  and  houses  of  correction.  ,  By 
section  46,  justices  are  required  to  adopt  plans  for  afford- 
ing the  most  effectual  means  for,  amongst  other  ^things,  the 
classification  of  prisoners,  and  that  distinct  wards  and  airy 
cells  shall  blB  provided  for  prisoners  of  the  several  classes 
thereinafter  named;  and  then,  after  declaring  that  the  pri- 
mary rule  is  to  be  that  the  prisoners  of  the  two  sexes  shall 
be  separate,  it  is  directed  that  provision  shall  be  made  for 
the  separation  of  prisoners  into  the  following  classes.    Then 
follows  the  saine  division  as  is  contained  in  section  iO,  and 
at  the  end  is  added  '*  and  such  further  means  of  clas^ea* 
tion  shall  be  adopted  as  the  justices  shall  seem  conducive 
to  good  order  and  discipline." 

By  section  57  provision  is  made  for  the  temporary  re- 
moval of  prisoners  from  any  house  of  correction  in  case  the 
parties  deem  it  necessary,  and  for  the  removal  of  the  debtors 
and  any  prisoners  from  any  common  giaoL 

The  average  number  of  prisoners  confined  in  the  Middle- 
sex House  of  Correction  during  twelve  months,  ending  Mth 
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Nofemberi'^lWflt  h^s  beeh  Upwards  of  1 100,  which  is  more         ^sss. 
thiln  fte'^rfsfoti  dartftotjvenreiflfy  contflid.     The  admrtsion      ^"^^^'^^^ 
of  d«Mbf*  Afertifi'is  objected  to  on  the  grtfund  that  it  can-     1^®  King 
rioOV&^Myhb  d^fe,''«?Hat'ft  would  he  highly  inconvenient,     GpvEiiNOtt 
a«»  Worf»«  iWiAelfeUy  interfai e  witlr  sWch  cfassifniation  as-  is  ?f ^*^*^  Houseof 

Correction  for 

prescnbed  by  4  Geo,' 4,  c.  64,  and  would  be' otherwise  Middlesex. 
detrihiibrrtaP  t6  ttie  disd^yiirie  of  the  prison,  and  further^  that 
no  p^o^ljfiiWfe'iifffe'flidreiirat  present  for  tKe  receptidh  of 
detrtdrtJ'^atid'W'ia/art'eg^'d  that  until  Whitecross  Street  prison 
Was  BUiH,-5ird^to?ft  eommitled  by  the  county  clerk  of  the 
cdtfhty^i/rMWcHescy  (i^hkh  fcOriinfy  court  is  regulated'  by 
23  Geo.  2,  c.  33,)  We^  committed  to  and  received  into 
Nei**ga!te,*  tttid'  hate  since  the  erection  of  the  prison  hi 
Whitecross'  Street,  Crtf^plegate,  been  committed  to^  and 
received  into,  that  prison. 

By  5€  Oeo.  3,  cap.  ccix.,  after  reciting  that  criitiinalstind 
priMtfcnrs '  under  civii  process  had  been  confined  in  the 
same'pfi^ns,  dnd  that  it  was  desirable  that  prisoners  under 
citil  process  should  not  be  confined  in  the  same  gaol  with  • 
prisoners  for  felony  and  other  offences,  the  major,  aldermen, 
and  coQPunoA  council  are  authorized  to  erect  a  new  prison 
tO'be  divided  iiHo  ten  separate  parts,  one  of  the  parts  to 
be  appl'opriated  for  the  confinement  of  prisoners  confined 
under  eiVif  process  in  the  custody  of  the  sheriff' of  Middle- 
sex, wbieh  prison  when  erected  shall  be  called  ***The 
Debtors'  Pmon  ibr  London  and  Middlesex." 

Section 'M  presides  for  the  removal  of  prisoners  under 
ci^l  pMceas  -oonfiaed  io  Newgate  gaol,  the  .then  t^o 
coiDplMB}  and  the  prison  of  Ludgale,  to  the  new  gaol. 

Section- d64tesla«fits»' that  thereafter  the  g^ol^of.  Nf.wga^ 
shall  be  appropriated  exclusively  to  folons  and  to.  such  other 
priaontwios  ace  not  by  that  octautboiized  to  h^  coi^fined 
in  tbt^asy  frison."^ 

SMlktai^  dieebfttfi  Ifaal  piisonora  for  contempt  of.  Court 
for  not  paying  any  sumcof  ^OMy  .oroos^ts^.fhaU  be. deemed, 
for  tlMiipArpOBaa  of flfafltia€(,..to  J^e  prispAfsrp  und^  civH 
prevsas^ii"    •»•:.«>.  .<  '  ■    .    .  .    t 

TOL,  II.  L 
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1883.  Section  58  is  as  follows  :  ''  Provided  always,  and  be  il 

^-^-'^      further  enacted,  that  nothinir  in  this  act  contained  shall 
The  Kino  ,  ,  ^      *  ,       .  ^.  j  r 

V,  extend  to  or  be  construed  to  extend  to  infringe,  defeat^  or 

P^^^^^^  f  *^®^^  ^^^  power  or  authority  of  any  Court,  judge,  justice. 

Correction  for  commissioners  of  bankrupt^  or  others,  to  commit  any  person 

MIDDLESEX.    ^|,3^gQ^^g|.  |q  |i,g  g^id  gaol  of  Newgate,  or  to  any  other 

gaol  or  prison." 

The  said  prison  was  erected  pursuant  to  the  statute,  and 
is  in  Whitecross  Street,  Cripplegate. 

From  1804  until  1828,  debtors  taken  in  execution 
utider  warrants  or  orders  of  the  said  Court  of  Requests* 
were  taken  to  and  received  and  detained  in  the  House  of 
Correction  for  Middlesex.  In  October,  1828,  the  commis- 
sioners received  the  following  letter  from  and  signed  by 
the  chairman  of  the  visiting  justices  for  the  said  county. 

'*  Gentlemen — 'As  the  alteration  of  the  rules  for  the 
better  regulation  of  the  house  of  correction  may  probably 
interfere  with  the  comfort  of  those  poor  debtors  whom  you 
commit  to  this  prison^  the  visiting  justices  request  that 
they  may  in  future  be  committed  to  the  New  Prison,  Clerk* 
enwell." 

From  thenceforth  such  prisoners  were  taken  to  and 
l-eceived  in  the  new  prison  until  the  making  of  the  said 
order  of  sessions  in  July,  1839. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  Governor  of  the  House  of  Correction  for  the  county  of 
Middlesex  is  bound  to  receive  into  the  said  prison  debtors 
in  execution  committed  to  the  said  house  of  correction 
by  warrant  or  order  from  the  Court  of  Requests  for  the 
Tower  Hamlets  i 

J.  L.  Adolphus  for  the  prosecution.  By  23  Geo,  2>  and 
19  Geo,  3,  power  is  given  to  this  Court  of  Requests^  which 
acts  for  a  large  ^nd  populous  district,  to  commit  prisoners 
to  certain  prisons,  and,  amongst  others,  to  the  Hduse  of 
Correction  for  Middlesex,  and  to  the  county  gaol.  The 
2  W.  4,  cap.  Ixv.^  after  reciting  the  former  acts,  declares  that 
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all  die  miACtnients,  powers,  and  provisoes  in  those  acts  oon^         1833. 

teined,  so  far  as  they  are  not  repealed*  altered,  or  otheh-     tIT^^^ 

wise  provickd  for,  shall  be  in  full  force  and  effect^  and  t;. 

shall  extend  and  apply  to  ail  matters  and  persons  to  whom    ctS!^^^^^  e 

this  act  shall  extend  and  apply,    as  if  the  same  had  been  Coirectton  for 

repealed  and  re-enacted.     Then  the  question  appears  to       i^otEsmx. 

be,  whether  the  powers  which  were  given  by  the  former 

statutes  have  been  in  any  way,  either  by  the  act  of  fi  Wilh4t 

or  by  any  other  provision  or  circumstance  whatever,  re*> 

pealed  or  altered  or  otherwise  provided  for.     These  powers 

■lust  have  been  repealed,  altered  or  provided  for  in  a  very 

dislinct  or  forcible  manner,  after  the  Court  has  for  so  long 

a  dne  enjoyed  them  under  the  act  of  parliament,  but 

nothing  of  this  kind  is  to  be  found  stated  in  the  case*     The 

clause  in  £  Will.  4,  cap.  Ixv.,  under  which  this  party  was 

committed  to  prison,  waa  a  clause  only  introduced  into 

that  statute  for  the  purpose  of  providing  that  the  body 

should  not  be  taken  in  execution,  except  where  there  was  not 

enough  property  to  satisfy  the  debt.     At  the  end  it  is  pro* 

videdi  that  if  sufficient  goods  cannot  be  found,  the  party 

shall  be  taken  and  detained  in  custody,  without  saying  where. 

Unless  the  place  of  custody  appears  in  some  other  part  of 

this  act,  it  must  be  taken  that  the  custody  is  that  which  is 

mentioned  in  the  former  act,  and  the  clause  in  the  former 

statute,  which  gave  more  specific  directions  upon  this  point, 

must  be  considered  as  imported  into  this  act. 

The  statute  which  will  chiefly  be  relied  upon  by  the 
defendants  as  repealing  the  powers  which  the  Court  of 
Requests  has  enjoyed,  will  probably  be  that  of  6  Geo»  4, 
c.  64,  which  provides,  that  there  shall  be  in  each  county 
one  common  gaol,  and  at  least  one  house  of  correction,  all 
which  are  placed  under  the  jurisdiction  of  the  justices  at 
quarter  sessions ;  and  also  provides  (sect.  4)  for  a  classifi- 
cation, by  the  justices,  of  prisoners  in  each  prison,  with  a 
proviso  *'  that  no  classification  of  prisoners  shall  be  made 
in  any  house  of  correction  appropriated  to  the  reception  of 
any  particular  class  or  classes  of  prisoners,  which  shall  be  in 

l2 
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1833.         ^^y  ^^y  inconsistent  with  or  contrary  to  the  classification 
^■^^v*^^       directed  by  this  act."    To  this  it  may  perhaps  be  objected 
^  that  it  does  not  appear  upon  the  case  that  any  particular 

GovsRNoa  classification  has  been  made  by  the  justices,  of  the  prisoners 
Correction  for  to  be  confined  in  this  house  of  correction,  and  that  such 
Middlesex,  classification  is  made  by  this  act  a  condition  precedent  to 
the  exclusion  of  a  prisoner  of  any  particular  class,  or  making 
any  alteration  in  the  state  of  things  which  had  formerly 
existed.  This  objection,  however,  it  is  not  intended  to 
press,  except  so  far  as  it  may  bear  upon  another  view  of 
the  case,  which  is,  that  the  power  given  by  this  act  to 
justices  is  merely  a  power  to  arrange  the  prisoners,  who 
might  under  the  former  law  be  committed  to  the  difi^erent 
prisons,  and  not  a  power  to  exclude.  They  have  no  power 
to  make  an  arbitrary  order  that  the  prisoners  committed  by 
this  court  shall  not  be  admitted  at  all  into  the  house  of 
correction.  Perhaps  if  they  made  some  arrangement  for 
the  reception  of  these  prisoners  elsewhere,  the  case  might 
have  been  different;  but  merely  to  direct  that  the  prisoners 
committed  by  this  court  to  the  house  of  correction,  pur- 
suant to  a  former  statute,  shall  not  be  received  into  that 
prison,  without  directing  what  else  is  to  be  done  with  them, 
is  not  classifying,  but  merely  shutting  out.  If,  however, 
they  are  authorized  to  make  an  order  excluding  a  particular 
class  of  prisoners  from  a  particular  prison,  at  all  events  it 
must  be  a  condition  precedent  that  they  shall  make  some 
other  disposition  of  them.  The  act  seems  to  make  the 
gaols  and  houses  of  correction  within  a  county  a  sort  of 
system  of  prisons,  resembling  a  system  of  apartments  in 
the  same  prison ;  and  the  justices  of  the  county  are  em- 
powered  to  make  an  order  directing  in  what  gaol  or  house 
of  correction  the  prisoner  shall  be  detained.  They  may 
determine  in  which  a  particular  class  is  to  be  detained,  and 
after  they  have  made  that  determination  no  classification 
is  to  be  made  inconsistent  with  the  arrangement.  The 
proviso,  at  the  end  of  the  fourth  section,  evidently  contem- 
plates an  order,  directing  in  what  manner  every  particular 
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class  of  prisoners  shall  be  disposed  of.    lPatteson,J,  There         ^^^^' 
is  a  sentence   before  that  which  seems  to  imply  that  the     j|,^  Kivg 
justices  are  not  bound  to  declare  or  to  speak  of  all  classes     ^    v* 

GoVERMOK 

of  prisoners,  because  the  clause  says,  first  of  all  they  shall  oftbeHous^pf 

direct  what  class  of  prisoners  particular  prisons  shall  be  Correctioo  fpr 

r  r  r  Middlesex. 

applicable,  and  then  it  says,  "  and  all  persons,  not  coming 
within  the  class  or  description  of  prisoners  who  may  law- 
fully be  committed  or  detained  in  such  prison,  or  shall  be 
appointed  by  the  justices  for  the  confinement  of  one  or  more 
class  or  classes  of  prisoners,  may  be  removed  to  the  gaol  or 
house  of  correction  of  the  county,  riding  or  division,  and 
every  such  gaol  or  house  of  correction  shall  be  deemed  the 
legal  gaol,  prison  or  place  of  confinement  of  every  person 
respectively  committed  to  the  same  in  pursuance  of  such 
order  as  aforesaid."  [Sir  J.  Scarlett*  Still  they  cannot 
commit  a  debtor  to  the  house  of  correction.]  The  jus^ 
tices  are  bound  to  exercise  their  jurisdiction  to  provide  for 
all  the  prisoners  lawfully  brought  before  them*  If  the 
justices  have  an  arbitrary  jurisdiction  altogether  to  exclude 
particular  prisoners  from  their  prisons,  they  may  exclude 
from  one,  and  if  the  prisoners  be  sent  to  another  district, 
such  as  Whitecross  Street  or  Newgate  prisons,  the  justices 
of  that  district  having  an  equally  arbitrary  power,  they  in 
their  turn  may  refuse  to  admit  them,  and  so  at  last  the 
prisoners  will  be  excluded  from  all  the  gaols.  If  the  justices 
had  made  an  order  excluding  prisoners  for  debt  from  the 
house  of  correction,  and  directing  their  admission  into 
another,  after  that  it  may  be  true  that  no  classification  of 
prisoners  is  to  be  made  in  the  house  of  correction  incon- 
sistent with  the  provisions  of  the  statute.  This  case  came  on 
at  first  in  the  shape  of  an  application  for  a  mandamus ;  and  if 
the  mandamus  bad  gone,  the  justices  ought  to  have  returned 
.that  they  had  made  an  order,  and  to  have  stated  that  by  that 
order  they  had  disposed  of  the  different  classes  of  prisoners 
within  their  jurisdiction,  and  that  they  had  disposed  of 
prisoners  for  debt  in  a  particular  manner. 
It  is  perhaps  unnecessary  to  argue   upon  the  statute, 
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1633.        retpectiDg  the  new  prison  in  Whitecross  Street,  because 
The  King     P^^^P'  the  question  will  turn  more  upon  the  statute  of 
«•  Geo.  4,  than  upon  any  provision  in  that  act.     Whitecross 

of  the  Houseof  Street  prison  is  not  a  county  gaol;  taking  it  to  be  a  substi- 
Ckmction  for  lyt^  fo,.  Newgate,  that  prison  does  not  appear  from  the  pre- 
amble of  52  Geo.  3  ever  to  have  been  a  county  gaol  for 
persons  confined  for  debt,  although  it  was  a  prison  for 
persons  in  the  custody  of  the  sheriff;  and  by  the  statute 
itself  it  is  not  made  a  county  gaol,  for  though  it  is  said  that 
it  is  to  be  called  "  The  Debtors'  Prison  for  London  and 
Middlesex,"  there  are  provisions  in  the  act  which  are  quite 
inconsistent  with  provisions  relating  to  a  county  gaoL 

The  statute  of  £  W.  4,  cap.  Ixv.  appears  to  afford  condu^ 
sive  evidence  that  the  legislature  contemplated,  at  the  time 
the  act  passed,  that  prisoners  from  the  Court  of  Requests 
were  to  be  committed  to  the  house  of  correction,  unless 
the  justices  made  some  other  provision  respecting  them. 
{^Littledale,  J.  The  act  does  not  say  that  any  prisoner  shall 
be  confined  for  debt  in  the  house  of  correction  ;  and  this  is 
not  contemplated  by  the  act  of  4  Geo.  4.]  After  the  gene- 
ral order  should  have  been  made,  it  was  perhaps  intended 
that  persons  should  not  be  confined  in  the  house  of  correc- 
tion for  debt.  [Littkdale^i.  referred  to  and  read  the  sixth 
rule  from  the  4  Geo.  4,  c.  64.]  That  directs  in  what 
manner  the  justices  shall  classify,  and  they  are  bound  in 
classifying  to  find  a  place  for  every  prisoner;  but  until  they 
have  made  arrangements,  by  which  every  prisoner  is  pro- 
vided for,  the  former  state  of  things  must  continue. 
J^Parke^  J.  You  contend  that  a  single  order  is  invalid  unless 
there  are  a  series  of  orders  providing  for  aU  the  classes  at 
the  same  time.]  All  must  be  provided  for  before  one 
daas  can  be  excluded  from  a  particular  prison ;  for  oiheiw 
wise  it  might  be  productive  of  great  inconvenience. 
[Parkef  J.  The  magistrates  have  a  power  of  maiung 
orders  from  time  to  time ;  and  it  is  enacted  that  after  the 
making  of  such  order,  &c.  such  class  or  classes  of  pri- 
soners as  shall  be  specified  in  such  order,  and  no  other. 
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stiall  be  committed  to  or  detained  in  any  such  gaol>  house         1833. 

or  houses  of  correction,  or  anv  part  of  them  respectively,     ^J'C^ 
.    .  ,         ,  .  ,  .      .  .  /       TheKiSG 

and  then  other  classes^  not  included  m  that  order,  may  be  v, 

removed  to  the  gaol  or  house  of  correction.    Therefore  if    i?u^f/^°*  c 

®  ^  of  the  House  of 

one  or  more  classes  are  ordered  to  be  confined  in  the  house  Correction  for 
of  correction,  all  the  rest  are  to  go  to  the  gaol.]  This  is  Middlesex. 
an  order  to  exclude  one,  and  therefore  it  does  not  comply 
with  the  terms  of  the  statute.  [Patteson,  J.  The  act  says 
that  no  person  shall  be  committed  or  detained  there,  but 
those  that  are  specified  in  the  order.  Now  this  is  not  a 
specification,  and  therefore  the  order  does  not  in  terms 
comply  with  the  act;  but  quaere,  if  there  be  a  hundred 
classes,  and  the  order  excludes  one,  whether  that  does  not 
amount  to  a  direction  to  commit  and  detain  the  other 
uinety-mne?]  The  justices  are  bound  to  take  care  of, 
and  to  provide  for  all. 

The  act  of  9  fVilL  4  shews  that  the  legislature^  contem- 
plated that  the  Court  of  Requests  had  the  power  of  sending 
to  the  house  of  correction.  The  clause  relating  to  debtors 
does  not  say  where  the  party  is  to  be  kept  in  custody,  but 
such  a  direction  is  to  be  found  in  all  the  other  clauses  in  that 
statute,  directing  confinement,  and  not  giving  the  option  of 
sending  to  the  house  of  correction  or  gaol.  [Littledale,  J. 
There  are  three  cases.  Patteson,  J.  A  certain  number  of 
ciasaea  they  have  the  power  of  sending  either  to  the  gaol 
or  to  the  house  of  correction;  all  prisoners  for  contempt  they 
seem  to  have  the  power  of  so  sending.]  A  commitment  for 
non-payment  of  money,  is  in  fact  a  commitment  for  con- 
tempt ;  and  it  appears  very  improbable  that  the  legislature,  in 
passing  this  new  act,  should  have  contemplated  that  pri- 
soners for  one  sort  of  contempt  might  be  sent  to  the  house 
of  correction,  and  that  only  prisoners  for  contempt  in 
not  obeying  an  order  for  the  payment  of  money  should  be 
sent  to  the  gaol.  The  commissioners  are  entitled  to  this  pri- 
vilege at  aU  events,  unless  the  parties  assign  some  better 
reason  than  this,  thut  their  prisons  are  crowded,  which 
applies  equally  to  all  the  prisons.    In  point  of  fact,  serious 
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1833.        difficulty  has  been  thrown  upon  the  commissioners  by  the 
Th   King     1*^'^^^'  ^^  ^^^  justices  to  admit  their   prisoners  into   the 

V*  house  of  correction. 

Governor 
oftbe  House  of 

Correction  for      Sir  James  Scarlett  contrd.     The  question  arises  merely 

upon  the  acts  of  parliament.  The  Court  of  Requests  had 
power  by  former  acts  to  commit  to  the  house  of  correction. 
The  question  is,  whether  the  4  Geo.  4,  c.  64,  has  not  re- 
pealed that  power.  That  act  was  passed  for  the  purpose 
of  consolidating  and  amending  the  laws  relative  to  gaols 
and  houses  of  correction  in  England  and  Wales.  The 
preamble  recites  the  great  importance  of,  amongst  other 
things,  due  classification,  and  it  is  afterwards  stated  that  the 
regulations  contained  in  that  act  shall  apply  to  every  gaol 
or  house  of  correction  maintained  at  the  expense  of  the 
county,  Sec.  The  justices  are  to  carry  the  act  into  effect, 
and  they  are  to  '' ascertain  and  declare  to  what  class  or 
classes  of  prisoners  every  such  gaol,  house  or  houses  of 
correction,  or  any  part  or  parts  of  them  respectively  shall 
be  applicable."  The  word  "  respectively"  contracts  these 
clauses.  If  the  powers  and  regulations  are  regarded,  it 
will  be  found  that  there  is  no  power  whatever  to  confine 
debtors  in  the  house  of  correction,  and  therefore  the  word 
''respectively"  only  means  that  where  it  relates  to  such 
persons  as  may  be  confined  in  gaols  or  houses  of  correction 
respectively,  they  are  to  appropriate  such  part  of  the  gaol 
or  house  of  correction  respectively  as  they  think  proper  for 
their  reception.  Whatever  power  the  words  of  the  former 
part  of  the  fourth  section  might  give  the  justices,  it  is  re- 
strained by  the  latter  part  of  that  section  which  disables 
them  from  making  any  classification  inconsistent  with  the 
rules  prescribed  by  that  act.  An  order  therefore  to  exclude 
prisoners  for  debt  from  the  house  of  correction  was  lawful, 
but  an  order  to  admit  them  would  have  been  illegal,  because 
inconsistent  with  the  rules  relating  to  houses  of  correction. 
In  the  fifth  section,  which  provides  for  the  case  of  a  gaol 
and  house  of  correction  forming  parts  of  a  building,  it  is 
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provided  at  the  end  that  prisoners  for  debt  may  be  removed         1833. 

to  and  shall  be  confined  in   that  part  or  parts  of  such    J^^^^^^^ 

building  as  shall  be  ascertained  and  appropriated  as  and  for  9. 

the  gaol  of  the  county.     This   is  the  great  clause  which     Govbbnor 

shews  that  the  spirit  of  the  act  was^  that  no  debtor  should  Correction  for 

be  confined  in  a  house  of  correction.    The  tenth  section   ^«'^*>''^"^**' 

contains  the  rules  which  are  to  be  observed  and   carried 

into  effect  in  all  prisons ;  and  as  by  the  sixth  rule  debtors 

are  to  be  confined  only  in  gaols,  the  magistrates,  who  can 

make  no  order  for  classification  inconsistent  with  any  of 

the  rules,  have  no  power  to  determine  by  any  order,  special 

or  general,  that  debtors  shall  be  admitted  into  the  house  of 

correction.     They  may  have   the   power  to  order  which 

shall  be  the  house  of  correction  and  which  the  gaol,  and 

what  parts  shall  be  appropriated  to  particular  classes ;  and 

no  commitment  must  be  made  contrary  to  the  order,  but 

their  regulations  must  be  governed  by  the  provisions  of  this 

act,  which  are  paramount  to  all  orders,  and  which  exclude 

debtors  from  the  house  of  correction.     Subsequent  clauses 

of  the  act  are  in  the  same   spirit.     By  the  49th  section, 

which  contains  a  plan  for  separate  places  of  confinement, 

an  apartment  is  to  be  provided  for  debtors  in  the  gaol,  but 

none  in  the  house  of  correction. 

The  4  Geo.  4  evidently  repeals  a  vast  number  of  other  acts ; 
it  does  not  relate  to  Courts  of  Request,  local  jurisdictions,  or 
local  gaols,  but  it  undoubtedly  embodies  all  the  acts  of 
parliament  regulating /7tiA/ic  gaols  into  one,  for  the  purpose 
of  introducing  classification  and  other  regulations  which 
have  been  found  in  modern  times  essential  for  the  preserva- 
tion of  health  in  gaols,  and,  as  far  as  that  object  is  attainable, 
for  the  improvement  of  the  morals  of  the  prisoners ;  and  it 
is  impossible  to  read  the  act  without  seeing  that  one  of  its 
leading  features  consists  in  the  intention  to  prevent  debtors 
from  being  sent  to  houses  of  correction. 

The  question  then  is,  whether  the  later  act  of  2  Will.  4, 
cap.  Ixv.  in  any  respect  qualifies  the  4  Geo.4,  c.  64,  or  revives 
the  original  power  of  the  Court  of  Requests  to  send  prisoners 
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18SS.        to  ^^  house  of  correction.    The  clause  that  has  been  re- 

^^^-^^^      ferred  to,  which  re-enacts  all  clauses  in  the  original  act,  not 

9^  repealed,  altered,  or  otherwise  provided  for,  is  not  to  be  read 

frtyTH^'^ftf  *'  '^  ^^  words  were  ** hereby  repealed  fcc."  It  does  no  more 

Corffccfioti  for  than  perpetuate  such  powers  as  had  not  by  any  ivierme- 

MrMLEsn.    ^j^^^  g^  j^^jj   qualified.     [Paiiesm,  J.  A  part  of  your 

argunnent  applies  equally  to  prisoners  for  contempt  of 
Court  on  civil  process,  as  to  debtors.  Both  are  excluded 
from  the  house  of  correction  by  4  Oeo,  4,  but  the  former  may 
by  9  Will.  4  be  committed  to  that  prison  by  the  Court  of 
Requests.]  The  contempt  of  Court  intended  in  2  Will,  4, 
is  such  a  contempt  as  is  in  the  nature  of  a  misdemeanor.  In 
the  case  of  a  debtor,  it  is  plain  that  there  is  no  clause  in 
this  act  which  revives  any  power  that  was  abolished  by  4 
Oeo*  4.  [Uitledaley  J.  The  new  act  gives  more  specific 
powers  in  other  respects  relative  to  executions  than  were 
given  by  the  old.]  The  act  seems  to  have  cautiously 
avoided  re-enacting  the  original  clauses. 

It  is  unnecessary  to  say  any  further  relative  to  the  White- 
cross  Street  prison,  than  that  by  the  act  it  is  made  the 
county  gaol  for  debtors,  and  that  if  the  Court  had  a  right 
to  commit  to  Newgate,  they  may  now  commit  to  White- 
cross  Street  prison.  This  Court,  however,  is  not  bound  to 
find  a  place  to  which  they  may  commit. 

/.  L,  Adolphus,  in  reply.  Whitecross  Street  prison  is  a 
gaol  for  London  and  Middlesex,  but  not  the  county  gaol. 
There  is  a  special  organization  of  that  gaol  very  different 
finom  that  which  has  been  insisted  upon  with  respect  to 
county  gaols.  It  is  a  substitute  for  Newgate,  which  was 
not  the  county  gaol  for  persons  confined  for  debt. 
[Parke f  J.  Newgate  is  described  in  the  preamble  of  the 
act  for  building  Whitecross  Street  prison,  as  a  prison  for 
the  confinement  of  felons  and  other  offenders,  and  as  also 
a  prison  for  the  confinement  of  other  persons  in  the  custody 
of  the  sheriffs  of  London  and  of  the  sheriiT  of  Middlesex. 
Paileson,  J.   The  new  prison  was  to  be  called  "  The 
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Debtors'  Prison  (or  London  and  Middlesex ;''  and  one  of         lass. 
the  four  parts  or  prisons  into  which  it  was  to  be  divided      ^'^^'^ 
waA  declared  to  be  the  prison  for  persons  confined  under  ^^ 

civi}  process,  in  the  custody  of  the  sheriflF,  and  was  directed    PS^^J^^^^  ^ 
to  be  appropriated  accordingly.     Sir  J,  Scarfeti*    In   7  Correctioii  ibr 
Geo.  3,  c.  37,  there  is  this  clause ;  "  and  whereas  the  gaol    MiDOLttsx. 
of  Newgate  (which  is  not  only  the  county  gaol  of  Middle* 
sex  as  well  as  of  London,  but  also  the  general  prison  for 
smugglers  and  debtors)."]     The   Whileeross  Street  aet 
says,  it  shall  be  the  gaol  for  felons  and  for  felons  only. 
Since  the  4  Oeo.  4,  the  county  gaol  has  noquirod  a  ?ery 
particuhir  character,  and  requires  many  things  to  Ailfil  that 
character,   not    possessed    by   Whitecross  Street   prison. 
[PM€$0Uj  J.  The  5£  Oeo»  3  appropriates  Newgale  to  the 
confinement  of  such  felons  and  other  prisoners  liable  to  be 
confined  therein,  as  are  not  by  this  act  authorized  to  be 
eonfiaed  in  the  new  prison.     Sir  J.  Scarlett.  Whitecross 
Street  prison  is  a  mere  enlargement  of  Newgate.  ParkepJ. 
That  is   the  county  gaol  for  this  purpose.]     Whitecross 
Street  prison  is  a  substitute  for  so  mueh  of  Newgate  as 
was  a  prison  for  the  confinement  of  persons  in  the  custody 
of  the  sheriff  of  Middlesex.     Whether  that  makes  it  a 
county  gaol  is  a  matter  of  considerable  doubt,  or  whether 
it  follows  that  it  is  a  gaol  for  the  prisoners  committed  by  the 
Tower  Hamlets'  Court.     [Parke,  J.  By  section  57  all  pri- 
soners by  process  of  contempt  for  not  paying  any  sum  or 

* 

suma  of  money  or  costs,  issuing  out  of  any  court  of  law, 
and  all  prisoners  for  contempt  of  any  court  of  equity,  for 
not  paying  ai^  sum  or  sums  of  money  by  any  decree  or 
order  of  any  such  courts,  are  to  be,  for  the  purposes  of  this 
act,  considered  as  prisoners  confined  under  civil  process, 
and  to  be  accordingly  removed  to  and  confined  in  the 
said  new  prison.]  That  is  a  very  general  clause,  and  may 
apply  to  many  courts.  [Parke,  J.  The  Court  of  Exchequer 
has  held  that  the  Court  of  Requests  is  not  a  court  either  of 
law  or  of  equity,] 
The  SQlh  section  of  this  act  reserves  the  powder  or  asi^ 
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thority  of  any  judge,  justice,  commissioners  of  bankrupt  or 
others,  to  commit  any  person  or  persons  to  the  said  gaol 
V.  of  Newgate,  or  to  any  other  gaol  or  prison.     IParke,  J. 

oftheHouseof  ^^^^  would  make  Newgate  the  proper  place  for  prisoners.] 

Correction  for  That  might  be  a  question,  but  it  is  not  necessary  to  decide 
Middlesex.    ..    ^ 

that  now. 

Upon  the  4  Geo.  4,  c.  64,  it  has  been  said  that  after  the 
passing  of  that  act  no  prisoner  for  debt  could  be  com- 
mitted to  the  house  of  correction ;  but  that  cannot  have 
been  so;  for  some  time  was  required  for  making  the  change ; 
and  if  the  former  state  of  things  could  continue  at  all,  it 
must  continue  until  the  justices  made  a  proper  order. 
The  act  which  directs  classification  says,  that  the  justices 
shall  meet  to  carry  the  act  into  effect;  that  they  shall  make 
orders  for  classification,  and  that  after  making  these  orders 
they  shall  make  distribution  of  all  the  prisoners  confined 
within  their  district ;  and  that  they  shall  make  no  classifi- 
cation inconsistent  with  that  in  the  future  arrangement  of 
the  prison. 

Upon  2  Will.  4,  cap.  Ixv.  if  it  be  held  that  this  Court  of 
Requests  may  commit  all  other  prisoners  for  contempt,  then 
that  sort  of  contempt  which  is  involved  in  a  commitment 
for  debt  must  be  included. 

Dbnman,  C.  J. — I  am  of  opinion  that  the  keeper  of  the 
house  of  correction  was  not  bound  to  receive  the  prisoner, 
and  consequently  that  the  rule  for  a  mandamus  must  be 
discharged.  It.  appefics  to  me  that  notwithstanding  the 
power  given  in  the  first  instance^  when  the  Court  was 
erected,  to  the  commissioners  of  this  Court  of  Conscience 
for .  the  Tower  Hamlets,  the  4th  of  Geo.  4,  c.  64,  s.  4,  is 
quite  inconsistent  with  continuing  the  power  to  commit 
debtors  to  the  house  of  correction  after  the  magistrates  have 
exercised  the  authority  conferred  upon  them  by  this  clause. 
The  words  are,  "  that  after  the  making  of  such  order  (which 
gives  the  magistrates  power  to  classify  the  prisoners)  and 
service  of  such  copy,  thereof  upon  such  keeper  as  aforesaid. 
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such  class  or  classes  of  prisoners  as  shall  be  specified  in        1883. 
such  order,  and  no  other,  shall  be  committed  to  or  detained 
in  any  such  gaol,  house  or  houses  of  correction,  or  any  part 
of  any  of  them  respectively ;  and  all  persons  not  coming  ^f th^Jnouse  of 
within  the  class  or  description  of  prisoners  who  may  law-  Correction  for 
fully  be  committed  to  or  detained  in  such  prison  as  shall 
be  appointed  by  the  justices  for  the  confinement  of  one  or 
more  class  or  classes  of  prisoners,  may  be  removed  to  the 
gaol  or  house  of  correction  of  the  county,  riding  or  divi* 
sion.''    Then  the  power  of  classification  is  given  in  the 
10th  section,  which  expressly  states,  that  in  gaols  debtors 
and  all  other  persons  committed  for  any  offence  may  be 
confined ;  but  when  it  speaks  of  houses  of  correction,  then 
the  word  **  debtor"   is  omitted,  and   it  is  only  criminal 
prisoners  that  are  to  be  admitted.     Now  the  magistrates 
have  exercised  that  power,  and  they  have  exercised  that 
power  to  the  full  extent  to  which  they  thought  it  necessary 
so  to  do.     I  think  it  cannot  be  necessary  that  they  should 
carry  it  into   effect  in  all  respects  before  the  4th  clause 
attaches.  The  consequence  of  that  is,  that  unless  the  2TF.  4, 
cap.  Ixv.  restores  that  power,  it  is  clearly,  in  my  opinion, 
taken  away.     Now  the  2  WilL  4  makes  no  distinct  allu- 
sion whatever,  that  I   have   been  able  to   find,  to  the  4 
Geo.  4.     It  is  ^^  to  amend  and  render  more  effectual  certain 
acts  of  the  23  Geo.  2  and  19  Geo.  3  for  the  more  speedy 
recovery  of  small  debts  within  the  Tower  Hamlets ;"  but  if 
the  intention  had  been  to  give  the  commissioners  the  power 
which  appears  to  me  to  be  evidently  taken  away  under  the 
circumstances  which  have  occurred  in  this  case,  it  ought 
to  have  done  so  by  distinct  and  positive  terms,  that  the 
l^islature  might  have  fully  seen  that  they  were  called  upon 
to  do  that,  and  to  exercise  their  judgments  whether  they 
Would  or  would  not  give  them  such  a  power  as  must  repeal 
the  former  act  of  parliament  for  the  regulation « of  gaols. 
That  has -not  been  done,  in  my  opinion,  and  therefore  the 
ilrie  must ^ be  discharged. 
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1998.  LiTTLEDALB,  J, — I  am   also  of  opiaion   in   thin  case 

^"^^^      that  the  keeper  of  the  house  of  correction  was  not  bound 
The  Kino  ...  ,  .  .   , 

9.  to  receive  thjs  person^  who  was  committed  upon  an  execu- 

tJ^h^S^^^^  f  ^^"*     ®y  ^^^  original  act  for  the  recovery  of  small  debts 

Correction  for  in  the  Tower  Hamlets,  9S  Geo.  2^  **  the  commissioners 

MtntotftafeK.   jI^^h  y^^^^  power  and  authority,  by  virtue  of  this  act,  to 

give  judgment  and  decree,  and  to  award  execution  tbere^ 
upon  with  costs,  against  the  bodies  or  against  the  goods 
and  chattels  of  ail  and  every  the  person  or  persons  against 
whom  they  shall  give  any  judgment  or  decree*  as  to  tbeoi 
shaN  seem  just  in  law  or  equity ;  so  as  no  person  shall  remain 
in  custody  upon  an  execution  for  any  longer  space  of  time 
than  forty  days.''    Then  it  enacts,  ^  that  if  any  plaintiff 
or  creditor^  defendant  or  debtor,  shall  refuse  to  appear 
before  the  commissioners,  or  if  any  person  shall  not  obey 
the  order  of  the  commissioners,  or  any  three  or  more  of 
them,  it  shall  and  may  be  lawful  to  and  for  the  said  com* 
missioners^  or  any  three  or  more  of  them,  to  commit  every 
such  person  to  the  common  gaol  or  house  of  correction 
for  the  said  county  of  Middlesex,  or  to  the  gaol  for  the 
liberty  of  the  Tower  of  London."    I  observe  now,  be* 
cause  I   shall  have  occasion  to  advert  to  the  judgment 
hereafter,  that  the  commissioners  had   power  in  the  first 
instance,  without  the  intervention  of  any  other  person,  to 
commit  to  the  common    gaol  or  house    of  correction. 
Then  comes  the  4  Geo.  4,  upon    which   the  principal 
(Question  arises.    The  4th  section  of  that  act  directs,  that 
the  Justices  shall>  by  orders  to  be  made  for  that  purpose, 
ascertain  and  declare  to  what  class  or  classes  of  prisoners 
every  such  gaol,  house  or  houses  of  correction,  or  any 
part  or  parts  of  any  of  them  respectively  shAll  be  applicable. 
Then  it  goes  on  to  state,  that  after  the  making  of  such  order^ 
such  class  or  classes  of  prisoners  as  shall  be  specified 
in  such  order,  and  no  other,  shall  be  committed  to  or 
detained  in  any  such  gtol,  house  or  houses  of  correction. 
Then  in  the   10th  section  it  is  recited,  that  it  is  fit  and 
proper  to  secure  uniformity   of  practice  in   the  manage- 
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neat  of  the   several  prisoners    io  which    this   act  ehidl        18M. 
eitond ;  and  there  are  certain  rulea  to  be  obeerved  in  the     2^1^ 
ckaaificatioti  of  prisoners;  and  in  those  rules  it  is  direeted  v, 

that  the  male  and  female  prisoners  shall  be  conined  id  o/f^jHouaeof 

separate  buildings  or  parts  of  the  prisoui  so  as  to  prevent  Correction  for 

^1  ^  •  .  Ill-  '  s.  Middlesex. 

taem  from  seeing,  conversing,  or  holdmg  any  mtercourse 

with  each  other ;  and  the  prisoners  of  each  sex  shall  be 
divided  into  distinct  classes^  care  being  taken  that  prisoners 
of  the  foUowi;ig  dasaes  do  not  intermix  with  each  otber^ 
In  gaob^  firsti  debtors  and  persons  confined  for  contempt 
of  eourt  on  civil  process }  second^  prisoners  convicted  of 
felanj;  and   there  is  a  further  enumeration   of  persons 
eomaiitted  for  misdemeanorSk     Then  in  ho¥8€s  rf  eorrtC' 
tioHt  firsti   prisoners  convicted  of  felony ;    second^  pri- 
soners committed  for  misdemeanors  $  and  so  it  goes  on 
through  several  others»  without   saying  any  thing  as  ap- 
plicable  to  debtors  and   persons   confined  for  contempt 
of  court  on  civil  process.    The  49th  section  uses  very 
mo^b  the  same  language,  and  enacts,  that  provision  shall 
be  made  for  the  separation  of  prisoners  into  the  following 
classes )  if  a  gaol,  fifst,  debtors  and  persons  confined  for 
contempt  of  court  on  civil  process ;   secondly,  prisoners 
convieted  of  felony,  and  so  on.     Then  it  goes  to  a  Aotiie 
a/"  earrtetion;    first,   prisoners  convicted   of  felony;    se- 
eondly^  prisoners  convicted  upon  the  trial  of  misdemeanors, 
and  sa  it  goes  on^  without  saying  any  thing  about  debtors. 
Now  it  seems  to  me  that  those  clauses  are  so  far  direc* 
lory  to  the  justices  to  make  that  classification  under  the 
4lh  section,  and  in  that  kind  of  way  which  is  directed,  bat 
it  does  not  empower  them  to  make  any  classification  with 
regard  to  prisoners  who  are  sent  to  the  hou9e  (^correctMn 
for  ikbi.    The  first  section  enacts^  that  they  shall  make 
the  olassifieation)  which  they  are  directed  to  do  by  the 
two  clauses  I  have  alluded  to ;  one  of  which  provides,  tiiat 
no  other  person  shall  be  committed.     It  seems  to  me 
that  it  is  very  plain.     It  shews,  for  the  purpose  of  regu- 
lation, that    no    prisoners  committed   for  debt  shall  be 
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18SS.         confined  in  the  house  of  correction ;  and  though  it  does 

not  expressly  repeal  the  clause  in  the  23  Geo»  2,  with 

regard   to   the  recovery   of   small    debts    in   the    Tower 

GovTRNoa     Hamlets,  it  seems  to  me  to  be  an  implied  alteration  of  it. 
oftheHouseof  ^  .        .       ,  r        t 

Correction  for  The  first  section  m  the  new  act  (a)  for  the  recovery  of 

MiDDLESEi.  g^j^ji  jgjj^g  jjj  jjjg  Tower  Hamlets,  says,  after  reciting 
the  former  acts  for  the  recovery  of  such  debts,  **  That  the 
said  recited  acts,  and  all  the  enactments,  powers  and  pro- 
visions therein  respectively  contained,  shall,  so  far  as  the 
same  or  any  of  them  are  not  repealed,  altered  or  other- 
wise provided  for,  be  in  full  force  and  effect,  and  shall  extend, 
and  be  applicable  to  all  matters  and  all  and  every  person  and 
persons  to  whom  this  act  doth  or  shall  be  applicable,  in 
such  and  the  same  manner,  and  as  fully  and  effectually  as 
if  the  same  were  repealed  and  re-enacted  in  and  by  this 
act."  Now  it  appears  to  me,  that,  under  the  act  of  par- 
liament upon  which  I  have  just  remarked,  there  is  an 
implied,  although  not  an  express  alteration  of  the  power 
in  the  original  act  of  parliament  for  the  recovery  of  debts 
in  the  Tower  Hamlets.  There  is  an  implied  alteration 
of  that  which  empowers  them  to  send  to  the  house  of 
correction.  Then  it  is  to  be  seen  whether  this  alteration 
is  not  in  the  actual  contemplation  of  the  legislature;  I 
think  it  appears  that  this  was  clearly  the  intention  of  the 
4  Geo,  4.  It  is  to  be  observed,  the  23  Geo.  2  gives  an 
express  power  to  commit  to  the  common  gaol  or  house  of 
correction.  In  the  present  clause  there  are  three  cases, 
where  there  is  a  power  to  commit  to  the  common  gaol 
or  house  of  correction.  The  first  case  is  in  page  1306, 
that  if  witnesses  do  not  appear  to  give  evidence,  they 
shall  forfeit  any  sum  not  exceeding  40s.,  and  if  the  person 
or  persons  so  offending  shall  not  forthwith  pay  into  the 
said  court  the  penalty  or  forfeiture  so  imposed  upon  him, 
her  or  them,  the  commissioners  may  commit  such  person 
to  the  gaol  or  prison,  commonly  called  the  House  of  Cor- 
rection, or  to  the  common  gaol  of  the  county  of  Middle- 

(o)  2  WUL  4,  cap.  Ixv. 
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sex.     Then   in  page   130B  of  2  fV,  4,  there  are  several         1833. 

instances  of  contempt  of  courts  in  which  they  have  also  Jj^^^T^ 
a  power  to  commit  to  the  house  of  correction ;  and  in  the  v. 

latter  part  of  the  act  there  is  a  further  power  also   to  Pu^u^^qq{ 

commit  to  the  house  of  correction,  in  case  of  non-payment  Correction  for 

/>  t  »  -r*  ■••■1  Middlesex. 

of  penalties.     Express  power  being  given  in  three  cases  to 

commit  to  the  house  of  correction,  it  remains  to  be  seen 
what  the  act  directs  with  regard  to  debtors.  The  clause 
with  regard  to  debtors,  page  1310,  is,  that  in  any.  case 
where  the  commissioners  shall  have  made  an  order  for 
the  payment  of  money,  it  shall  be  lawful  for  the  com- 
missioners, in  case  of  default  or  failure  of  such  payment, 
at  the  times  and  in  the  manner  thereby  directed,  to  award 
execution,  in  the  first  instance,  against  the  goods  of  the 
party  or  parties  against  whom  such  order  shall  be  made ; 
and  thereupon  it  shall  be  lawful  for  the  proper  officer  to 
issue  a  precept  to  one  of  the  beadles,  who  is  empowered 
to  levy,  by  sale  of  the  goods  and  chattels  of  such  party, 
such  sum  or  sums  of  money  as  shall  be  so  ordered ;  and  if 
the  beadle  return  that  there  are  no  goods  to  be  had,  then 
they  may  direct  an  execution  against  the  body.  Clearly, 
therefore,  there  is  a  diflference  between  the  language  of 
this  clause  and  that  of  23  Geo,  2.  There,  they  are  autho- 
rized, in  the  first  instance,  to  commit  to  the  common  gaol 
or  house  of  correction.  Here,  no  such  power  is  given  to 
the  commissioners.  If  they  have  an  implied  power,  the 
express  words  of  the  act  are  not  so ;  for  these  are, 
''  it  siiall  be  lawful  for  the  commissioners,  in  case  of  default 
or  failure  of  such  payment,  at  the  times  and  in  the  manner 
thereby  directed,  to  award  execution,  in  the  first  instance, 
against  the  goods  of  the  party  or  parties  against  whom 
such  order  or  decree  shall  be  made;  and  if  the  beadle 
shall  certify  that  there  are  no  goods  whereupon  such  levy 
can  be  made,  it  shall  be  lawful  for  the  commissioners 
to  award  execution  against  the  body  or  bodies  of  the 
party  or  parties  against  whom  such  order  or  decree 
shall  be  made ;  and  thereupon  it  shall  be  lawful  for  the 

VOL.  II.  M 
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proper  officer  to  issue  a  precept  to  one  of  the  beadles, 
who  is  hereby  empowered  to  take  such  party ,  who  shall 
remain  in  custody  until  he,  she,  or  they  shall  perform  and 

Governor     ^y^y  gy^jj  order.     No  power  is  given  by  the  act.  where 
ofthe  House  of  .      f.  .  -  ,       ,     ^  -  . 

Correction  for  It  directs  execution  against  the   body,  to  commit  to  the 

Middlesex.    Jjqusc  of  correction  or  any  gaol  whatsoever ;  and  therefore 
it  is  left  to  the  operation  of  the  common  law  as  to  what 
he  is  to  do  with  him  when  he  has  him  in  custody ;  for 
the   power  of  the   commissioners  is,  to  issue   a  precept 
to  the  beadle ;  and  nothing  is  said  as  to  what  the  beadle 
is  to  do  with  him.     The  statute  then  provides  for  a  frau- 
dulent concealment  of  goods,   and   execution  is  to  issue 
either  against  the  body  or  goods,  and  then  it  uses  the 
same  language  as  in  the  former  part  of  the  clause.     There* 
fore,  when  I  see  in  this  act  of  parliament  three  specific 
cases  where  power  is   given  to  send  to  the  house  of  cor- 
rection; one,  which   is    that  now  consideration,  namely, 
process   by  execution   against    the   body   of  the   debtor, 
in  which    no  such   power  is  given,   I  think   that,   taken 
with  the  4  Geo.  4,  shows  very  plainly  that  the  23  Geo.  9 
can   no  longer   apply  to  this  case.     Mr.  Adolpkui  con- 
tended that   the  power  to  commit  to  the  house  of  cor- 
rection is  for  contempt,  and  that  not  paying  money  ot* 
dered  by  the  commissioners  is  a  contempt;  but  the  act 
has  not  treated  it  so,  for  it  talks  of  an  execution  against 
the  goods  and  an  execution  against  the  body.     All  the 
cases  of  contempt  in  which  there  is  a  specific  power  to 
commit,  are  contempts   done   in   the  face  of  the  court, 
such  as  witnesses  not  attending  and  not  paying  penalties, 
but   the  execution   is  differently  provided  for.     It  is  ex- 
pressly called    in    the   act  of   parliament    an    execution. 
Under  this  act,  suppose  a  person  to  be  committed  to  the 
house   of  correction   under   some   of   the   other  clauses, 
where  an  express  power  is   given  by  the  act.     That  the 
justices  had  no  power  to  make  a  classification,  I  will  not 
pretend  to  say,  it  is  not  necessary  to  give  an  opinion  upon 
that ;  but  if  by  2  ff .  4,  a  new  power  was  given  to  commit 
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to  the  house  of  conectioo,  that  might  create  a  new  classi- 

fieation,  and  the  keeper  of  the  houee  of  correction  might 

be  compelled  to  receive  them,  independently  of  any  classi-  v. 

ficatioo  by  the  justices;  but  I  have  no  doubt  that  the  power  ofthe^ouseof 

given  by  the  23  Geo.  %,  as  to  debtors^  is  by  virtue  of  this  Correccionlbr 

general  act  of  parliament  repealed. 

Parke^J. — I   also   think   that  the  rule   roust  be  dis- 
charged.    Under  £3  Geo.  %  c.  SO,  it  is  quite  clear,  the 
commissioners,  or  any  three  of  them,  had  power  to  make 
orders  concerning  the   payment  of  debts,   and  that   they 
bad  the  option  of  committing  any  person  disobeying  that 
order,  either  to  the  house  of  correction  or   the  common 
gaol  for  the  county  of  Middlesex;  and  that  option  con- 
tinued down  to  the  passing  of  4  Geo,  4,  c.  64,    or  rather 
until  the  putting  of  that  act  into  effect ;  for  I  take  it,  the 
different  regnlations  of  that  act  are  not  to    be  complied 
with  until  the  justices  at  the  Michaelmas  quarter  sessions, 
or  any  subsequent  general  or  quarter  sessions,  should  have 
given  effect  to  the  act,  by  making  the  proper  order  or 
orders  for  the  purpose  of  ascertaining  the  different  classes 
of  prisoners  in  different  gaols.     The  only  doubt  I  have 
felt,  and  I  cannot  say  that  that  doubt  is  entirely  removed, 
is,  whether  the  justices  have  carried  this  act  into  effect. 
If  they  have  done  so,  the  option  given  by  23  Geo.  2,  of 
committing  to  the  gaol  or  house  of    correction  is    deter- 
termined,   and   the  commissioners    must   commit   to    the 
county  gaol  and    not   to   the  house  of  correction.    The 
case  does  not  state  the  orders  they  have  made  upon  the 
subject;    but   probably  they  have   made   different   orders 
with  respect  to  the  house  of  correction,  directing  certain 
classes  to  be  committed  to  and  detained  in  prison  in  the 
house  of  correction;  and  if  they  have  done  so,  it  seems  to 
me  to  follow,  that   they   would  make   no   express   order 
with  respect  to  the  county  gaol,  but  that  all  other  classes 
which  can  by  law  be  confined  in  a  county  must  be  confined 
there.     The  doubt  I  feel  is,  whether  the  order  set  out  in 

M  2 
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1833.         the  casCi  directing  the  keeper  of  the  house  of  correction 

'^'^^^^^^^      to   exclude   debtors,  is  a   complete  performance  of  their 

^  duty  with  respect  to  the  house  of  correction.     Supposing 

Governor     it  ig  go,  and  that  they  have  completely  appropriated  the 
of  the  House  of 
Correction  for  house  of  correction  to  the  different  classes,  they   by  law 

Middlesex.  ^^^  ^^  confine  there,  then  it  seems  to  me  ihey  are  not 
bound  to  make  any  order  with  regard  to  the  county  gaol ; 
for  by  the  4th  section  all  other  prisoners  are  to  be  confined 
in  the  county  gaol,  and  after  the  making  of  any  order  with 
respect  to  the  house  of  correction,  no  prisoner  is  to  be 
committed  to  the  house  of  correction^  except  those  persons 
who  are  specified  in  that  order.  Now  assuming  they  have 
made  such  an  order^  then  after  the  making  of  that  order 
the  option  under  23  Geo.  2,  c.  20,  was  determined,  and  that 
certainly  is  not  revived  by  2  Will,  4,  cap.  Ixv.  because  that  act, 
with  respect  to  orders  for  the  non-payment  of  debts,  does 
not  give  any  express  power  to  the  commissioners  to  confine 
either  in  the  house  of  correction  or  in  the  county  gaol. 
The  act  only  gives  them  power  to  issue  a  precept  to  the 
beadle  to  take  the  party  into  custody.  I  do  not  know 
that  by  the  common  law  the  beadle  of  such  a  court  as 
this  has  power  to  confine  in  any  particular  place  ;  therefore 
I  should  say  by  the  operation  of  the  act,  the  beadle  might 
confine  in  that  place  where,  by  the  statute  law,  persons 
for  the  disobeying  of  such  orders  as  this  may  be  confined. 
This  would  be  in  the  county  gaol,  and  not  in  the  house  of 
correction.  That  appears  to  me  to  be  the  case,  inasmuch 
as  2  Will.  4,  cap.  Ixv.,  clearly  continues  the  powers  of  the 
former  acts,  only  so  far  as  they  have  not  been  altered  by 
the  existing  law.  It  does  not  say,  so  far  as  they  have  not 
been  altered  by  the  former  acts,  but  so  far  as  the  same 
or  any  of  them  are  not  repealed,  altered  or  otherwise 
provided  for,  they  shall  be  in  full  force  and  effect ;  that 
is  the  powers  given  by  23  Geo.  2,  so  far  as  they  are  not 
repealed,  altered  or  otherwise  provided  for.  But  I  am  of 
opinion  that  the  4  Geo.  4,  c.  24,  and  the  magistrates'  order 
thereupon,  did  make  another  provision  by  taw  with  respect 
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to   debtors,  who   are  ordered  to  pay  their  debts  by  the.        1833. 

commissioners  of  a  court  of  requests.  What  may  be  the  case      ^T*"^^^^ 
-.11  ,  .       ,  .        TlieKiKG 

with  regard  to  those  persons  y/no  are  by  the  express  provi-  97. 

sions of  2  Will.  4,  cap.  Ix v.,  to  be  confined  either  in  the  house    e}^^^^^^  r 
of  correction  or  the   county   gaol,   in   the   option  of  the  Correction  for 
commissioners,  is  a  matter  we  have  not  any  thing  to  do    ^^^^^^"• 
with.     For  these  reasons  it  seems  to  me,  notwithstanding 
the  doubt  I  have  expressed  with  respect  to  the  4  Geo»  4 
having  been  carried  into  effect,  that  we  ought  to  discharge 
this   rule.     The  consequence  will  be,  that  in  future  the 
commitments  of  persons  of  this  description  ought  to  be  to 
Newgate,  or  to  Whitecross  Street   prison.     It   is  not  ne- 
cessary to  say  which,  probably  Newgate. 

Patteson,  J. — 1  am  also  of  opinion  that  the  rule  for 
a  mandamus  ought  to  be  discharged.  By  23  Geo.  £  it 
is  enacted,  that  persons  who  neglect  to  comply  with  the 
order  of  the  commissioners  of  the  Tower  Hamlets,  may 
be  committed  to  the  common  gaol  or  house  of  correction 
for  the  said  county  of  Middlesex,  or  the  gaol  for  the 
liberty  of  the  Tower  of  London,  if  such  person  shall  reside 
within  the  said  liberty,  there  to  remain  until  he,  she,  or 
they  shall  perform  the  order  of  the  said  commissioners, 
so  as  no  person  shall  remain  in  custody  for  any  longer 
space  of  time  than  forty  days;  and,  undoubtedly,  under  ^ 
that  act  of  parliament  there  was  power  to  commit  to  the 
house  of  correction;  and  so  it  continued  until  the  4  Geo.  4, 
c.  64,  was  enacted ;  because  although  the  52  Geo,  3  has  been 
referred  to  with  respect  to  Whitecross  Street  prison,  yet  upon 
looking  into  that  act  I  do  not  know  that  it  does  materially 
affect  this  case.  But  the  4  Geo.  4  certainly  does ;  for  it  is 
quite  clear  that  the  whole  scope  of  that  act  is  to  prevent 
debtors  being  confined  in  the  house  of  correction  at  all. 
It  is  to  classify  prisoners  in  the  house  of  correction ;  and| 
properly  speaking,  no  prisoners  could  be  confined  in  the 
bouse  of  correction  who  were  sheriff^ s  debtors  ;  no  debtors 
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18SS.  at  common  law,  because  the  house  of  correction  was 
not  the  prison  of  the  sheriff.  And  yet  the  sheriff  was 
answerable  for  the  debtor,  and  of  course  the  debtor  there- 
oT^HouMor  ^^^  should  have  been  in  the  sheriff's  prison.  But,  by 
Gorrectkm  for  23  Geo.  2,  they  are  to  be  committed  to  the  house  of  cor- 

rection.  Now  it  seems  to  me,  before  they  made  that 
alteration,  it  might  be  altered,  because  by  the  order  of 
magistrates  you  could  no  longer  commit  to  the  house  of 
correction,  even  under  2 '3  Geo,  2,  if  an  order  of  magis- 
trates had  been  made  by  the  authority  of  that  statute. 
It  seems  to  me  to  be  clear,  that  the  order  of  the  magistrates 
itself  is  not  couched  in  the  language  which  would  almost 
be  expected  from  the  section  of  the  act,  which  requires 
that  the  magistrates  shall  specify  the  classes  of  prisoners 
who  are  to  be  confined  in  particular  places;  but  it  is 
tantamount  to  it;  for  they  say  that  ninety-nine  must  be 
committed  to  the  house  of  correction,  omitting  the  htin- 
dredth,  and  therefore,  whether  they  say  where  the  ninety- 
nine  shall  be  committed,  or  where  the  one  shall  be  com- 
mitted, leaving  out  the  ninety-nine,  it  comes  to  the  same 
thing.  It  seems  that  the  magistrates  have  made  an  order 
thereupon,  taking  that  order,  by  the  4  Geo.  4,  to  apply 
to  either  of  the  options  given  to  the  commissioners  of  the 
Tower  Hamlets  to  commit  to  the  county  gaol  or  to  the 
house  of  correction,  as  they  should  think  fit.  Hien  is 
4  Geo.  4  repealed  by  2  FT.  4?  At  first  I  felt  considerable 
difficulty  on  that  part  of  the  case  ;  but  upon  looking  at  the 
first  clause  of  2  W.  4,  it  does  not  say,  *'  so  far  as  the  same 
are  not  altered  by  this  act,''  but  *^  that  all  the  enactments, 
powers  and  provisions  of  the  former  acts  shall  be  in  full 
force  and  effect,  so  far  as  the  same  or  any  of  them  are  not 
repealed,  altered  or  otherwise  provided  for."  Now  if  1 
cannot  avoid  coming  to  the  conclusion  that  the  provisions 
of  this  act  with  regard  to  committals  to  the  house  of  cor- 
rection are  repealed,  altered  or  otherwise  provided  for  by 
the  4th  of  Geo,  4,  this  act  of  course  does  not  restore  them. 
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That  being  the  case,  it  seems  to  me  the  rule  for  the  man- 
damus ought  to  be  discharged.  TheKiNo 

Rule  discharged.  v. 

Governor 
of  the  House  of 
Dbnman,  C.  J.— Mr.  Adolphus  seemed  to  admit  that  Correction  for 

a  classification  had  taken  place,  although  that  is  not  stated 

in  tlie  case,  and  the  question  is  properly  put   upon   this 

ground ;  because  the  magistrates  will  do  that  to-morrow,  if 

• 

■t  is  necessary  to  be  done. 

J.  L.  Adolphus*     We  do  not  know  that  fact,  one  way  or 
the  other. 

Denman,  C.J. — I  mean  that  the  case  has  been  decided 
upon  the  real  merits. 

Mr.  Roich{a).     That   order  certainly  will  be  made   a 
genera!  order  under  the  provisions  of  the  act. 

(a)  Chairman  of  the  quarter  sessions  for  the  county  of  Middlesex. 


Rex  v.  Holdbn  and  Fisk£. 

XHE  defendants,  who  are  clergymen,  residing  at  Great  The  Court  of 
Cornard,  in  the  county  of  Suffolk,  were  charged  before  ^j^tionarv 
two    magistrates   of    that  county    with    a   capital   felony,  power  of  or* 
but  were  discharged  on  bail  for  their  appearance  at  Bury  ge^iJ^*to"l^ 
St.  Edmund's,  at  the  ensuing  Suffolk  Lent  assizes,  1833.  entered  on  the 
Great  Cornard   is  in  the   Liberty  of  Bury  St.  Edmund's,  indictment  for 
which  Liberty  comprehends  a  large  portion  of  the  county  ^^l^V-  {^™?^* 
of  Suffolk.     For  the  Liberty  a  grand  and  a  petty  jury  are  certiorari,  for 
summoned   at  the   assizes,   distinct  from   the   grand   and  awardili^^he^' 
petty  jury  of  the  county  at  large,  and  all  offences  com-  jury  process 
mitted  within  the  Liberty  and  tried  before  justices  of  oyer  county;bu^tthi8 
and  terminer,  are  tried  by  a  Liberty  jury.  Previously  to  these  power  will  not 

assizes.  Sir  James  Scarlett  obtained  a  rule  for  a  certiorari}  unless  it  be  ab- 
solutely neces- 
sary for  the  purpose  of  securing  an  impartial  trial. 
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to  remove   into   this  court   any   indictment   which   might 
be   found   against   the  prisoners   at   the   ensuing  assizes. 
V.  For   this  rule  the  prosecutor's  assent  had  not  been  ob* 

FisKE        Gained,  nor  had  he  had  any  notice  of  it ;  and  it  was  made 
absolute^  in  the  first  instance.    After  the  commission  had 
been   opened  at  Bury    St.  Edmund's  and  before  the  bill 
had  been  found   or  the  certiorari  served,  the  prosecutor's 
counsel  applied  to  the  learned  judge  to  call  the  defendants 
and  their  bail  on  their  recognizances.     This  was  accord- 
ingly done,  and  the  judge  (Mr.  Baron  Vaughan)  directed 
the  recognizances  to  be  estreated.     The  defendants  sub- 
sequently put  in  fresh  bail  in  this  court,  before  a  judge 
at  chambers,   after  which   no  opposition  was  offered  by 
the  prosecutor  to  the  discharge  of  the  former  recognizances. 
The   defendants  having   pleaded    in    this    court.    Sir    J. 
Scarlett,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a 
suggestion  on  the  record,  that  an  impartial  trial  could  not 
be  had  in  the  county  of  Suffolk,  in  order  to  the  award  of 
a  venire  into  another  county.     In  support  of  this  appli- 
cation, he  produced  numerous  affidavits  of  the  prejudice 
existing  against  the  defendants  in  the  county  of  Suffolk. 

Byles  now  shewed  cause.  The  Court,  it  must  be 
admitted,  has  the  power  to  make  this  rule  absolute.  At 
the  common  law,  all  crimes  are  triable  by  a  jury  of  the 
county  where  committed^  and  where  an  indictment  is 
removed  into  this  Court,  the  trial  is  at  the  common  law 
at  bar,  by  a  jury  coming  up  from  the  proper  county. 
By  consent  of  the  attorney  general  (for  the  statutes  of 
nisi  prius  do  not  bind  the  king),  a  writ  of  nisi  prius  may 
be  had,  but  the  venire  must  be  directed  into  the  proper 
county,  or  it  will  be  a  mis*trial,  unless  this  suggestion  be 
entered  on  the  record,  which  will  estop  both  parties.  But 
though  the  Court  may,  by  ordering  this  suggestion  to  be 
entered,  direct  a  venire  into  a  foreign  county,  it  has  never 
yet  done  so  in  a  case  like  this  ;  and  every  step  of  the 
proceeding   is   full  of  danger.     Generally   speaking,   the 
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certiorari   itself,  which  is  the  first  step  towards  the  sug- 

gestion,  discharges  the  recognizances    of  the  defendants      j^^  j^^^^ 

and  their  bail,  which  are  merely  conditioned  for  defendant's    ,,      v. 

■n  Ti«  I      J  J    !_•      HoLDEif  and 

appearance  at  the  assizes.  Rex  v.  Richardson  (a) ;  and  this        Fiske. 

effect  would  have  been  produced  in  the  present  instance, 
had  not  an  application   been  made  to  the  judge  to  call 
the  indictees  upon  their  recognizances  before  the  writ  was 
served.     It  also  discharges  the  prosecutor's  recognizances ; 
and  it  is  not  clear  that  any  authority  can  compel  him  to  go 
on  with   the   prosecution.     It  further  discharges  the  re- 
cognizances of  all  the  witnesses,  and  unless  they  can  be 
served  with  a  subpoena,  (out  of  the  way  of  which  defend- 
ants may  often  keep  them)  they  cannot  be  compelled  to 
attend.   .  It  discourages  public  justice,  by  depriving  the 
prosecutor  of  his  costs  of  his  prosecution  under  7  Geo.  4, 
c.  64,  s.  22  &  23.  .  This  has  been  decided  on  the  section 
relating  to  felonies,  as  well  as   on   that  relating  to  mis- 
demeanors;  Rex  v.  Exeter  County  Treasurer  {b);  Rex  y. 
Richards{c);  Rex  s.  Johnson  {d)'y  Rex  v.Kelsey{e).    That 
is  a  hardship  on  the  prosecutor,  for  part  of  the  expenses 
which  he  ought  to  be  reimbursed,  viz.  attending  before 
the  examining  magistrate,  and  at  a  long  distance  .from 
home  before  the  grand  jury,  has  already  been  incurred. 
If  this  rule  is  made  absolute,  except  on  terms,  he  will  not 
only  be  deprived  of  the  costs  incurred,  but  put  to  great 
further  costs,  in  conveying  himself  and  his  witnesses  to  a 
distance.     This  course  will  generally  cause  delay ;  and  in 
the  present  instance  it  has  delayed  the  trial   half-a-year, 
in  which  period  the  alleged  excitement  may  have  much 
subsided.     The  effect  of  the  certiorari  being  to  substitute 
a  county  (/)  for  a  Liberty  jury,  the  danger  of  a  partial 
trial  is  already  obviated,  for  the  affidavits  are  made  merely 
by  persons  residing  within  the  Liberty  and  not  in  the  county 

(a)  3  Leach,  C.  C.  Sd  ed.  637.  (d)  1  R.  &  M.  C.  C.  173. 

{b)  5  M.  &  R.  168.  (e)  1  Dowl.  Prac.  Ca.  481. 

(c)  8  B.  &  C.  4«0.  (/)  6  Geo.  4,  c.  50,  s.  13. 


TImKino 
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16S3.         at  large.     If  this  rule  be  made  absoiiite»  the  Coart  wiH 
set  a  precedent  which  they  will  be  coutinuaHy  iaiportuiied 
9.  to  foilaw.     At  present  no  case  is  to  be  found,  either  in 

^^ftrtE*"^  print  or  mniiuscript,  either  at  the  crown  office,  or  in  tfa^ 
memory  of  the  oldest  practitioner,  of  the  removal  of  an 
indictment  for  a  capital  felony  by  certiorari,  from  a  court 
of  oyer  and  terminer  for  a  county  at  large,  at  the  instance 
of  the  defemiant.  A  certiorari  to  remove  an  indictment 
for  murder  from  the  county  of  York,  was  applied  for  in 
Rex  V.  Mead  {a\  but  refused.  It  was  indeed  granted  to 
remove  an  indictment  for  murder  from  the  Rochester  Borough 
Sessions,  Rex  v.  Thomas {b).  But  there  are  reasons  why  an 
indictmentshould  be  removed  from  a  borough  sessions,  which 
do  not  apply  to  a  removal  from  a  Court  of  oyer  and  terminer 
for  a  county.  The  prisoner  is  not,  at  diat  borough  sessions, 
tried  by  a  judge  of  the  superior  Courts,  and  the  number 
of  persons  from  whom  the  jury  is  to  come  being  much 
more  limited,  the  danger  of  a  partial  jury  is  proportionaMy 
increased.  All  the  other  cases  of  felonies  are  either 
where  the  felony  was  not  capital  (in  which  case  the  public 
are  not  so  deeply  interested),  or  where  the  indictment  was 
removed  from  the  sessions.  Rex  v.  Fawle{c),  Rex  v. 
Ward{d),  Rex  v.  GHUe  (e). 

The  prosecutor  has  great  reason  to  complain  of  the 
nK>de  in  which  the  certiorari  was  obtained  by  the  present 
defendants.  It  was  obtained  without  his  consent,  without  a 
rule  atsi,  or  even  any  notice  to  him.  There  were  rules 
nisi  in  Che  foUowii^  cases  :  —  Rex  v.  Fawte  (f),  Rex  v. 
HunUg),  Rex  V.  Mead{h\  Rex  v.  Thomas (i).  Rex  v. 
Wurd{k) ;  and  it  is  laid  down  in  2  Hatvk,  27,  s.  27,  that 
even  where  the  writ  is  applied  for  by  the  prosecutor, 
there  slKmld  be  a  rule  nisi,  unless  the  king  prosecutes 

(a)  3  Dow.  &  Ryl  301.  (/)  2  Ld.  Raym.  1452. 

(6)  4  M.  &  S.  448.  (g)  3  Barn.  &  Aid.  444. 

(c)  a  Ld,  Raym.  1452.  {ft)  3  D.  &  R.  301. 

((0  Ibid.  1461.  (i)  4  M.  &  S.  443. 

(e)  5  M.  ftS.  6S0.  (k)  2  Ld.  Raym.  1461. 
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by  the  attorney  general.  In  Rex  v.  Duchess  of  King9ion{a), 

where  a  certiorari  had  iseued  at  the  nMtance  of  the  de-     xve  Kiii« 

fendant,  thk  Court,  of  it«  own  motion,  directed  it  to  be  «• 

VCav  tm£V  Slid 

quashed,  because  the  prosecutor's  consent  had   not  been        Fisks. 
obtained.     Besides,  it  is  doubtfal  whether,  when  this  writ 
was  obtained,   it  was  clearly  stated  to  the  Court  that  the 
charge   was  a  cafyital  one,  and  that  the  prosecutor  was 
poor.      Bat  whatever  irregularity   may   have  been   com* 
Biitted  in  obtaining  the  writ,  the  prosecutor  does  not  seek 
to  set  the  writ  aside,  or  to  discharge  this  rule,  if  the  Court 
think  it  can  be  granted  without  prejudice  to  the  public, 
provided  the  Court  will  impose  such  terms  on  the  defend- 
ants as  will  place  the  prosecutor  in  as  good  a  situation  as 
he  would  have  been  in  if  the  prosecution  had  proceeded  in 
the  ordinary  course.  This  will  not  be  done,  unless  the  Court 
compel  the  defendants  to  pay  the  ordinary  costs  of  the  trial, 
the  costs  in  this  Court,  the  costs  of  the  i^emoval,  and  the  costs 
of  this  application,  and  the  costs  after  as  well  as  before  judg- 
ment.   As  to  the  costs  after  judgment,  if  this  rule  be  made 
absolute,  the  defendants  may  be  capitally  convicted  in  a  fo- 
reign county,  in   which  case  they  cannot  be  re-conveyed 
for  execution  into  Suffolk  at  the  expense  of  the  county  into 
which  they  are  removed,  or  of  that  out  of  which  they  are 
removed,  or  at  their  own  expense.  The  ^  Geo.  S,  c.  3,  the 
only   act    now   in   force    as   to   the  expense  of  carrying 
convicts   to  gaol,  does   not  apply  to  this   case.     But  it 
will    be   for   the  prosecutor   to  take  them   back,  Rex  v. 
Gilbie{h)f   and   that  must  be  done  at  his  own  expense. 
Besides,  there  may  be  other  proceedings  after  judgment, 
and  it  is  the  duty  of  the  prosecutor  to  carry  on  proceedings 
to  execution.      Where   tl>e   defendants  cause  an  indict- 
ment to  be  removed,  an  obligation  on  them  to  pay  costs 
is  sanctioned  by  the  legislature  and  by  precedents  in  this 
Court.  The  4  Si  5  W.  if  M.c.I\,b.2,  requires  defendants, 
who  remove  an  indictment  by  certiorari  from  the  sessions, 
to  pay  the  costs.     The   38  Geo.  S,  e.  52,  s.  B,  wliieh 

(cr)  Cowp.  teas.  <6)  5  M.  &  6.  SSO. 
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provides  for  the  removal  of  indictments  from  a  county  of 
2^^^^j^^      a  city  to  a  county  at  large,  directs  that  the  common  costs 
V.  shall   be  paid  by  the  same  persons   as   would   otherwise 

PisxE.  ^^  liable  to  pay,  and  that  the  removing  party  shall  enter  into 
recognizances  to  pay  the  extra  costs.  In  Rex  v.  Hunt  (a), 
the  costs  were  paid  by  the  defendants.  So  in  Rex  v. 
Hodg8on{b).  [Parke,  J.  In  that  case  only  the  extra  costs 
were  paid.]  At  all  events,  the  Court  will  not  remove 
this  indictment  oiF  the  circuit.  That  would  entail  still 
greater  expense,  and  would  be  inconvenient  to  the  pro- 
secutor's attorney ;  and  if  defendants  can  fix  the  county 
in  which  they  will  have  their  case  tried,  they  can,  by  so 
doing,  often  select  their  judges.  A  difficulty  also  arises 
with  respect  to  the  witnesses  for  the  prosecution.  To 
get  the  depositions,  which  are  in  the  legal  custody  of 
the  clerk  of  the  assize  for  the  Norfolk  circuit,  the  pro- 
secutor must  subpiBua  that  officer  and  take  him  from  his 
duties,  or  issue  a  certiorari  to  bring  up  the  depositions 
into  this  Court,  that  they  may  be  sent  down  to  another 
circuit. 

Sir  J.  Scarlett,  and  B.  Andrews,  contrd.  The  Court  has 
authority  to  send  this  indictment  down  to  be  tried  at  nisi 
prius,  if  they  think  proper.  By  14  Hen,  6,  c.  1,  it  is 
enacted  ''that  the  justices  before  whom  inquisitions,  in- 
quests, and  juries,  from  henceforth  shall  be  taken  by  the 
king's  writ  called  nisi  prius,  according  to  the  form  of  the 
statute  thereof  made,  shall  have  power  of  all  the  cases  of 
felony  and  of  treason  to  give  their  judgment.*'  The  object 
of  this  statute  was  not  to  give  jurisdiction  to  the  justices  of 
nisi  prius,  for  they  had  that  before,  but  to  supply  a  defect 
in  their  authority,  and  to  enable  them  to  pass  sentence, 
which  they  had  not  previously  authority  to  do.  It  appears 
that  even  treason  at  that  time  was  tried  at  nisi  prius. 
Farewether*8  case  (c).  There  are  several  instances  in  which 
the  Court  has  sent  an  indictment  to  be  tried  at  the  assizes 

(a)  3  B.  &.A.  444.  {b)  MSS.  .  (c)  Cro.  Cur.  348. 
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npon  the  application  of  the  defendant  (a).    In  Rex  v.  Thomas       ,  isdS. 
a  certiorari  was  granted  at  the  instance  of  the  defendant^  to        ^^^^^^ 
remove  an  indictment  for  murder  found  against  him  in  the  «. 

citj  of  Rochesteri  and  the  prisoner  was  afterwards  tried  at   ^oy**"  ■"« 
nisi  prius.     The  Court  has  a  discretionary  power.     There 
may  be  a  difference  in  the  exercise  of  that  discretion.    The 
Court  may  consider  more  gravely  before  they  determine  to 
remove  an  indictment  for  felony,  than  where  the  indictment 
is  for  a  misdemeanor :   so  also  they  may  require  weightier 
reasons  to  induce  them  to  remove  an  indictment  from  a 
Court  of  oyer  and  terminer,  than  where  the  indictment  is  in 
a  Court  of  inferior  jurisdiction.     The  law  requires  misde- 
meanors, like  felonies,  to  be  tried  within  the  jurisdiction  in 
which  the  offence  is  committed.     Yet  the  Courts  have  often 
changed    the  venue   in   cases   of  misdemeanor.     Kex  v. 
ThomoB  seems  to  be  a  complete  authority  on  the  point. 
The  principle  is  the  same,  namely,  the  sending  a  case  of 
felony  to  be  tried  by  a  different  set  of  jurors.     [Patttsofif  J. 
The  application  was  made  to  me  in  the  Bail  Court,  but  I 
thought  I  had  no  authority  under  38  Geo.  3,  c.  52.]     It  is 
not  consistent  with  reason  that  the  Court  should  be  in- 
vested  with  authority  to   see  that  a  man   shall  have  an 
impartial  trial  in  cases  where  his  liberty  or  property  only 
are  at  stake,  and  not  in  cases  where  his  life  may  be  affected ; 
the  greater  the  penalty,  the  more  requisite  is  it  that  an  im- 
partial  trial  shall  be  insured.     [LiUledale,  J.     A   felony 
was  tried  before  me  at  nisi  prius  at  Exeter  (6).]  That  is  the 
case  of  Rex  v.  Ellis  (c),  which  is  in  point.  [Parke,  J.  The 
10th  section  of  38  Geo.  3,  c.52,  exempts  the  city  of  Exeter 
from  the  operation  of  that  act.]     The  jurisdiction  of  this 
Court  to  remove  an  indictment  in  any  case  is  not  founded 
upon  any  particular  law,  but  upon  the  general  authority 
that  is  intrusted  to  it  to  see  that  justice  is  administered 
fairly  and  impartially  within  the  kingdom.     In  the  case  of 

(a)  4  Inst.  160.  ment  had  been  found  in  the  county 

(6)  The  trial  was  at  the  assizes  and  city  of  Exeter, 
for  die  county  of  Devon^  held  at         (c)  6  B.  &  C.  145, 
the  casile  of  Exeter.    The  indict- 
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IMS.         Rex  V.  Mead,  the  application  for  a   certiorari  would  lui?e 
J.    ^  been  granted  but  for  the  delay  which  had  taken  place. 

9, 

^MKB.  Dbnman^  C.  J. — 1  apprehend  that  the  power  of  chang- 

ing the  venue  in  all  cases  is  a  necessary  part  of  the  juris- 
diction which  is  entrusted  to  this  Court,  for  the  purpose  of 
insuring  a  fair  trial  to  a  party,  as  far  as  human  means  can 
procure  it.     I  cannot  feel  any  doubt  that  the  Court  pos» 
sesses  the  power  of  changing  the  venue  in  cases  of  felony, 
as  well  as  tn  misdemeanors;  supposing  a  case  to  o(%ur  in 
which  it   is   absolutely  necessary   to  secure   the  ends  of 
justice^  that  some  other  venue  should  be  resorted  to  than 
that  in  which  the  criminal  would,  according  to  the  ordinary 
rules  of  law,  be  tried.    They  have  exercised  that  power  in 
some  cases  of  felony,  in  which  the  parties  would  otherwise 
have  been  tried  within  very  limited  jurisdictions;  but  I  do 
not  find  that  there  is  any  precedent  whatever  in  which  they 
have  done  so  in  the  case  of  the  county  at  large.     I  should 
just  observe,  that  for  my  part  I  certainly  have  much  reluct- 
ance in  thinking  that  it  ever  can  be  necessary  to  change  the 
venue  from  one  great  county  to  another;  to  take  the  trial 
from  any  considerable  county  for  the  purpose  of  securing 
an  impartial  trial.     Even  in  cases  of  misdemeanors,  the 
Court  has  not  exercised  its  discretionary   power,  unless 
there  has  been  some  peculiar  reason  which  has  made  the 
case  almost  one  of  necessity.     In  the  case  of  Nottingham, 
the  inhabitants  themselves  were  the  defendants;    in  the 
case  of  Bristol,  last  year,  the  inhabitants  of  Bristol  were 
naturally  strongly  excited   upon  the  subject.     In   Rex  v. 
Hunt,  the  whole  of  the  authorities  of  the  county  of  Lancaster 
were  brought  in  question ;  and  in  Mex  v.  Waddington^  the 
whole  of  the  yeomen  of  the  county  were  parties  to  this  sort 
of  conspiracy  for  which  Mr.  Waddington  was  tried.     In 
this  particular  case,  I  must  own,  that  after  giving  very 
serious  consideration  to  the  subject,  it  does  not  appear  to 
me  that  any  such  case  of  necessity  is  made  out  as  should 
induce  us  to  exercise  our  discretion  in  changing  the  venue» 
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•vtD  if  this  had  been  a  case  of  miidenieanor  oiilj ;  becanae        lasa. 
although  sooEie  of  the  magistratet  who  would  not  be  caUed     1^^^ 
upon  to  try  the  case  of  felony,   have  clearly  committed  ^ 

tbemaelveSf  the  great  body  of  freeholders  do  not  appear  '^***  *'*• 
to  be  likely   to  entertain   any  prejudice  on   this  subject 
beyond   that  which  the  nature  of  the  offence  naturally 
exoitea,  and  that  is  common  to  all  counties  wherever  auch 
a  charge  is  heard  of.     We  certainly  see  in  mankind  a  great 
proneness  to  prejudice;  feelings  may  at  first  be  strongly 
exeited;  but  I  think  that  when  the  jury  are  called  into  the 
box  upon  their  oaths  to  pronounce  on  the  lives  of  their 
lelfew  creatures,  those  prejudices  ordinarily  die  away,  and 
that  men  are  persuaded  that  on  such  occasions  no  sort  of 
feeling  ought  to  exist  upon  the  subject,  until  the  fact  is 
established  through  the  medium  of  their  understandings. 
This  is  a  duty  which  juries  are  more  and  more  learning  to 
practice,  and  1  believe  we  shall  rather  relax  that  feeling  on 
the  part  of  juries  if  we  are  too  willing  to  suppose  that  they 
will  be  actuated  by  this  sort  of  impression.     I  think  there 
are  very  great  objections  in  point  of  precedent  to  grantnig 
the  present  application,  as  every  man  feeling  his  own  case 
to  be  the  most  important,  there  is  a  probability  of  such 
applications  being  frequently  renewed  in  criminal  cases; 
but  if  1   were   convinced   that  a  fair  trial  could  not  be 
obtained  in  the  particular  county,  I  certainly  should,  not- 
withstanding these  difficulties,  give  my  voice  in  favour  of 
exercising  the  jurisdiction  of  the  Court  for  the  purpose  of 
securing  that  which  is  the  first  object  of  the  criminal  law — 
a  tribunal  that  can  try  fairly.     In  this  case  there  is  one 
further  observation  to  be  made,  which  is  this,  that  a  consi- 
derable time  has  elapsed  since  the  impression  was  pro« 
duced,  which  I  must  hope  has  led  to  the  subsiding  of  that 
violent  feeling  which  all  persons  exercising  common  sense 
must  observe  it  is  quite  improper  to  entertain,  until  the 
facts  themselves  are  clearly  and  distinctly  proved.     With 
all  these  views,  therefore,  and  with  the  most  perfect  per- 
suasion in  my  own  mind,  that  subject  to  the  right  of  chal* 
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1833.  lenging  and  selecting  from  so  very  large  a  population  there 
can  be  no  doubt  whatever  that  an  unprejudiced  jury  may 
be  found,  and  although  we  may  wish  the  administration  of 
HoiJ>BN  and  justice  to  be  not  only  perfectly  pure  in  itself,  but  free  from 
any  thmg  like  the  appearance  of  reasonable  complaint  on 
the  part  of  any  one,  I  think  on  the  whole  that  the  balance 
of  convenience  requires  us  to  decide  against  this  applica- 
tion. I  am  perfectly  satisfied  (which  1  beg  to  repeat)  in  my 
own  mind  that  in  a  county  like  that  of  Suffolk,  and  under 
tbese  circumstances,  there  is  not  the  least  real  danger  of 
any  prejudice  existing  in  the  minds  of  those  who,  in  the 
natural  course  of  the  constitution,  are  appointed  to  try  this 
case ;  and  it  is  upon  this  persuasion  that  1  act  in  refusing  to 
remove  this  indictment.  I  am  therefore  of  opinion  that 
this  rule  must  be  discharged. 

LiTTLEDALE,  J.,  Parke,  J.,  and  Patteson,  J.,  con« 
curred. 

Rule  discharged  (a).  - 

Byles  applied  for  costs,  viz.  those  which  had  been  susr 
tained  by  the  prosecutor  by  reason  of  the  certiorari,  and 
the  costs  of  the  present  application. 

Upon  which  the  Court  said,  that  the  rule  should  be 
discharged  with  costs,  the  defendants  undertaking  to  pay 
the  costs  incurred  in  this  Court,  and  to  give  security  to 
the  master  to  pay  such  further  costs  as  the  judge  at  the 
trial  should  think  reasonable,  on  condition  that  the  prose- 
cutor should  not  apply  to  quash  the  certiorari. 

(a)  At  the    following  suniraer  berty  of  Bury  St.  Edmund's,  Sir 

assizes  for  the  county  of  Suffolk,  Jamet  Scarlett  appearing  for   the 

the  defendants  were  tried  and  ac-  defendants, 
quitted  before  a  jury  from  the  11- 
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William  Dixon  the  Younger  and  Henry  Rounthwaite 
V.  J.  B.  Yates,  J.  A.  Kayr  and  N.  C.  Bond,  and  J. 
Proctor. 

Feigned  issue,  directed  by  Parke,  J.,  under  the  Inter-  -^.  sells  to  B. 
pleader  Act  (a),  to  try  whether  the  property  in,  or  the  right  [hrwm-diouse 

of  possession  of,  44  puncheons  of  rum,  marked  and  nuro-  of  Cat  L., 
ij  ^L-  jLJi  .••  •     and  deh  vers 

bered  as  m  the  issue  described,  then  being  in  a  certain  to  B.  an  in- 

warehouse  of  the  defendant  Yates,  or  any  part  thereof,  was  ^^^^?  ***  j 
in  the  plaintiffs,  on  the  18th  of  November,  18:11,  on  which  numbers.    B. 
day  they  demanded  the  same  of  the  defendant  Yates,  who  draft*of^i4^for 
then  refused  to  deliver  the  same,  or  any  part  thereof,  to  the  the  price,  and 
plaintiffs.     At  the  trial  before  Patteson,  J.,  at  the  Spring  obtains  pay- 
assizes  for  Lancashire,  in  1832,  a  verdict  was  found  for  the  naent  from  D, 

The  usage  at 
plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  fol-  L.  is  for  the 

1  Awincr  rase  ■  vendor  to  deli- 

lowingcase.  vertotheven- 

28th  June,   1831.    The  plaintiffs,  who   are  spirit  mer-  dee  delivery 
chants  at  Liverpool,   purchased  of  the  defendant  Yates^  drew^tothe 
147  puncheons,   10  hogsheads,  2  barrels  of  rum,  which  warehouse- 
Yates  had  bonded  in  his  own  name,  in  his  own  bonded  accepts  such 

vaults,  in  Atherton  Street,  Liverpool.     At  the  time  of  this  ord«"«    No 

.        .  1  1         T7  1  •     .«•     delivery-order 

purchase  an  invoice  was  handed  by  Yates  to  the  plaintiffs^  is  given  by 

specifying  the  marks  and  numbers  of  each  puncheon  or  ^'Ifo  "I^*" 
cask,  the  name  of  the  vessel  in  which  the  rum  had  been  small  portion 
imported;  and  at  the  bottom  was  written  "  Warehoused  per  J^hich^.  rel 
J.  B.  Yates  and  Co.  in  Yates's,  Atherton  Street.'*  c«ves-    Bj; 

The  price,  1812/.  was  paid  by  the  plaintiffs  to  Yates,  of  B.,  but 
partly  in  August  and  the  remainder  in  September.  without  the 

Same  day  (28tb  June).  The  plaintiffs  resold  35  puncheons  A.,  D.  gauges 
to  Collard,  who  was  clerk  to  Yates,  and  also  carried  on  busi-  J^e  cwisln 
ness   OQ  his  own  account  as  a  spirit  merchant,  with  the  the  warehouse 
knowledge  of  his  employer.     For  the  price  of  the  35  puu-  ^^^^  ^jti,  hij 

cheons,   Collard  accepted  two  bills  for  240/.  each;  and  initials.  Upon 

...  ^  ,  B.  8  accept- 

after  the  sale  the  plaintiffs  gave  to  Collard  delivery-orders  ance  being 

on  Yates  for  the  whole  35  puncheons.    The  invariable  jf'^araihfn 

upon  the  rum 
(«)  1  &  2  WUl.  4,  c.  58.  foVthe  price. 

VOt,  II.  N 
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mode  of  delivering  goods  in  warehouses  at  Liverpool,  is  by 
kandiog  deliverj-ordcrs.     Yates  kept  no  transfer  books. 

5th  October^  1831.  One  of  the  bills  given  in  payment 
for  the  35  puncheons  was  dishonoured,  and  was  taken  up 
by  the  plaintiffs.  Up  to  that  time  Collurd  had  been  in 
good  credit  with  the  plaintiffs. 

€9th  October,  1831.  The  second  bill  being  nearly  at 
maturity,  the  plaintiffs,  to  save  their  own  and  Co/lard's  cre- 
dit, advanced  money  to  take  it  up.  Both  bills  were  in  the 
hands  of  Moss  and  Co.  the  bankers  of  the  plaintiffs. 

13th  August,  1831.  The  plaintiffs  purchased  of  Yates 
5]  puncheons  of  rum,  bonded  as  the  former  parcel.  An 
invoice  was  delivered  by  Yates  to  the  plaintiffs,  purporting 
that  the  latter  had  bought  from  J.  B.  Yates  and  Co.  5 1 
puncheons  Jamaica  rum,  payment  two  months  and  two 
months,  and  specifying  numbers  and  marks,  with  thid  me- 
morandum, "  Warehoused  per ./.  li.  Yates  and  Co.,  29th 
July,  183 1,  in  Yates's,  Atherton  Street."  The  price  of  this 
second  lot,  624/.  65.  1  J.,  the  plaintiffs  paid  to  Yates  on  the 
5th  November,  1831. 

Same  day  (I3th  August).  The  plaintiffs  resold  to  Collard 
46  puncheons,  viz.  10  puncheons  of  the  first  and  36  of  the 
second  parcel,  and  delivered  to  him  an  invoice,  specifying 
the  marks,  and  numbers.  For  the  price,  589/.  6s.  &/.,  Col- 
lard accepted  two  bills,  drawn  upon  him  by  the  plaintiffs, 
dated  13th  August,  1831,  payable  respectively  at  three  and 
four  months,  at  Barclay^  Triftons  and  Co.  in  London. 
One  of  these  bills  the  plaintiffs  paid  away,  the  other  they 
paid  to  their  bankers  as  cash. 

The  plaintiffs  had  often  had  dealings  with  Yates  before. 
'  During  several  years  they  had  bought  of  him  large  quan- 
tities of  rum,  which  they  left  in  his  cellars,  and  ^^hen  they 
effected  resales  they  gave  delivery-orders  to  the  purchasers, 
and  Yates  had  not  delivered  any  of  such  rums  bought  on 
former  occasions  by  the  plaintiffs,  without  having  received 
delivery-orders  from  them.  Yates  was  not  in  the  habit 
of  accepting  general  delivery-orders,  but  when  the  plain- 
tiffs bought  of  him  goods  lying  in  bond,  they  got  orders 
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accepted  as  tbey  wanted   them  out.     In  the  meantime        t99$ 
the  plaintiffs  looked  after  the  casks*  sampled  them  and 


Dixov 


Yatci. 


coopered. tbem  as  occasion  required.     The  plaintiffs  did  a. 

not  get  a  deliverjhorder  accepted  for  either  of  the  parcels 
bought  hy  them  on  the  28th  June  and  ISth  Augu3t»  183 1» 
but  resold  a  part  of  each  parcel  to  CoUard  on  the  day  of 
the  purchase*  to  which  resale  the  want  of  a  delivery«order 
was  no  impediment.  The  rums  which  the  plaintiffs  bought 
on  the  28th  June  and  ISth  August,  were  sampled  on  the 
quay  when  landed,  and  the  samples  taken  to  Yal^\  sale* 
room.  The  plaintiffs  received  the  samples  of  those  only 
which  they  did  not  sell  tp  Cotlard.  The  remainder  Cui- 
lard  left  at  Yaies%  concealing  them  from  Yaies^  It  is 
invariably  the  custom  for  purchasers  of  rnm  to  take  the 
samples  and  to  cooper  the  casks.  Collard,  soon  after  the 
purchase,  had  the  puncheons  which  he  bought  coopered  in 
Yates*s  warehouse,  and  marked  C*  The  plaintiffs  never 
touched  those  puncheons  or  sampled  them,  but  left  CoUard 
to  look  after  them.  After  the  last-mentioned  purchase  by 
Col/ard  from  the  plaintiffs,  he  applied  to  them  for  delivery- 
orders  on  YaieSf  which  they  refused  to  give,  but  said  that 
if  he  wanted  one  or  two  puncheons  they  would  let  him 
have  them.  In  consequence  of  which  Collard  addressed 
to  them  two  orders,  by  each  of  which  he  requested  them  to 
deliver  one  puncheon  of  rum,  marked  J.  B..  Y.  J,  2\  33« 
bought  1  dth  August,  1 83 1 ,  The  plaintiffs  gave  correspond- 
ing orders  on  Yates,  and  two  puncheons,  part  of  the  46 
puncheons  sold  on  the  13th  of  August,  1831,  were  deliyened 
to  a  purchaser  from  CoUard.  The  remaining  44  pun? 
cheons  were  the  subject-matter  of  th<^  issue.  .  ^ 

28th  of  October,  1831.  CoUard  sold  26  pupcheons,  parl^- 
of  the  44,  ta  the  defendant  Kaye^  and  delivered  to  him  an 
invoice  with  marks  and  numbers. 

31st  October,  1831,  £aye,  between  10  and  12  in  the 
morning,  accepted  bills  for  the  price,  which  were,  duly 
honoured.  On  the  same  morning,  tlie  cooper  employed  by 
Kaye  applied  at  the  counting-house  of  Yates  for  permission 
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to  cooper  and  gauge  the  26  puncheons,  on  behalf  of  Kaye, 
and  at  about  9  o'clock  the  same  morning,  Yates's  \v  arehouse- 
man  accompanied  the  cooper  to  the  warehouse,  when  the 
latter  prepared  the  casks  for  the  ganger,  and  marked  them 
J,  A.  K.  On  the  same  day  the  gauger  gauged  the  pun- 
cheons on  behalf  of  Kaye;  and  on  that  and  the  following 
day,  the  cooper  employed  by  Kaye  coopered  the  casks. 
The  warehouseman  of  the  defendant  Yates  was  present 
nearly  all  the  time  of  gauging  and  coopering  the  puncheons. 
If  the  cooper  had  met  with  any  impediment  at  Yates\  at 
9  o'clock  on  that  morning,  there  would  have  been  time  to 
inform  the  defendant  Kaye  before  he  had  accepted  the  bills 
of  Collard.  When  the  persons  came  from  defendant  Kaye 
to  gauge  the  rums,  they  were  refused  three  times  by  a  clerk 
of  Yates,  then  Collard  came  and  had  it  done.  The  cooper- 
ing, gauging  and  marking,  were  done  with  Collard*s  kno>v^ 
ledge  and  by  his  permission. 

7th  September,  1831.  Collard  sold  the  remaining  IS 
puncheons  to  the  defendants  Bond  and  Proctor,  and  deli- 
vered to  them  an  invoice  with  marks  and  numbers. 

9th  September,  1831.  The  defendants.  Bond  and  Proc-- 
tor,  settled  with  Collard  for  these  rums.  The  samples  of 
these  18  puncheons,  which  were  part  of  the  *^  samples 
which  Collard  kept  at  Yates^  counting-house,  were  taken 
to  Bond  and  Proctor  after  the  sale  to  them. 

Out  of  this  lot  of  18  puncheons,  Yates  delivered  three  to 
Bond  and  Proctor,  with  the  assent  of  Collard;  viz.  one  on 
the  5th  October,  one  on  the  1st  November,  and  one  on  the 
8th  November,  upon  separate  delivery-orders,  signed  by 
Bond  and  Proctor,  but  without  any  delivery-order  from 
the  plaintiffs. 

l6th  November,  1831.  The  first  of  the  two  bills  accepted 
by  Collard  for  this  rum,  became  due  in  London,  and  was 
dishonoured,  and  on  the  19th  November  was  returned  to 
and  taken  up  by  the  plaintiffs.  The  other  bill  was  also 
dishonoured  when  at  maturity. 

14th  November,  1831.  Collard' s  insolvency  was  gene-t 
rally  known  at  Liverpool. 
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ISlh  November,  .1831.  The  plaintiifs  gave  notice  to 
Yates  not  to  deliver  the  rum  to  any  person  but  themselves. 

J 9th  November,  18dK  The  plaintiffs  made  a  verbal  de« 
mapd^and  on  the  21st  November  a  written  demand,  of  the 
ruro»  which  Yates  refused  to  deliver. 

Same  day  (19th  Nov.).  Bo9id  and  Proctor  presented  to 
the  plaintiffs  for  acceptance,  a  delivery-order  for  the  re- 
mainder of  the  rum  sold  to  them  by  Collard,  as  did  also 
Kaye  for  the  26  puncheons  sold  to  him;  both  of  which 
orders  the  plaintiffs  refused  to  accept. 

21st  November,  1831.  After  the  demand  by  the  plain- 
tiffs, they,  by  tlie  permission  of  Yates,  sampled  the  remain- 
ing 41  puncheons. 

Cresswell,  for  the  plaintiffs.  The  plaintiffs  had  the  right 
of  possession  of  these  puncheons  of  rum.  As  between  the 
plaintiffs  and  Yates,  there  can  be  no  doubt  of  their  right, 
unless  Yates  can  set  up  the  right  of  some  third  person. 

First,  as  to  the  right  of  Collard.  The.  case  shews  an 
assent  by  Collard  to  the  goods  continuing  in  the  possession 
of  the  plaintiffs  until  the  bills  should  become  due.  The 
goods  did  remain  in  their  possession,  and  upon  the  dishonour 
of  the  bills  their  lien  revived.  The  assent  is  to  be  inferred 
from  these  circumstances:  when  Collard  required  a  general 
delivery-order  on  Yates,  the  plaintiffs  refused  to  give  it  to 
him,  but  said  that  they  had  no  objection  to  let  him  have 
one  or  two  puncheons  if  he  wanted  them :  to  which  Collard 
assented,  by  taking  two  orders  for  the  delivery  of  one  pun- 
cheon each.  Laiigjort  v.  Tiler  (a),  Stevenson  v.  Blakelock{b). 
There. is  b,  case  in  Dyer  (c),  which  shews  that  the  plaintiff's 
right  revived  upon  the  dishonour  of  the  bills,  and  will  also 
serve  the  plaintiffs,  in  case  it  should  be  contended  on  the 
other  side  that  a  delivery  of  part  of  the  goods  is  in  law  a 
delivery  of  the  whole.  The  delivery  of  part  is  not  in  law 
a  delivery  of  the  whole,  unless  it  be  made  with  the  express 
intention  that  it  shall  have  that  effect,     Bloram  v.  Saun^ 

(a)  1  Salki  113.        (b)  1  M.  &  S.  535.        (c)  Anon.  Dyer,  Q9  b; 
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iers  (a),  and  Bloxam  v.  Morky  {b),  shew  that  the  purchaser 
of  goods  upon  credit  acquires  the  right  of  property  and 
the  right  of  possession ;  but  that  such  right  of  possession  is 
not  absolute,  and  may  be  defeated  by  the  insolvency  of  the 
vendee  before  the  possession  is  actually  delivered.  What- 
ever right  Coihrd  may  have  had  in  the  intermediate  time,  he 
was  not  entitled  to  possession  after  he  had  become  insolvent. 
Upon  the  insolvency  of  Coliard,  the  plaintiffs  were  precisely 
in  the  situation  alluded  to  by  Bayiey,  J.  in  Bhjxim  v.  Sann- 
derSf  when  he  says :  "  If  the  seller,  in  cases  of  insolvency, 
has  a  right  to  stop  the  goods  in  transitu,  4  fortiori  he  has  a 
right  to  hold  them,  where  he  has  never  parted  with  them, 
and  where  no  trausitus  has  yet  begun."  Here  no  tnniMtus 
had  taken  place.  In  Bloxam  v.  Morlei/,  Bayley,  J.  dwelt 
tNi  the  circfmstance  that  no  notice  had  been  given  to  any  of 
the  persons  in  whose  vmrehouses  the  goods  lay,  to  transfer 
them  from  the  name  of  the  vendor  into  that  of  the  pur- 
chaser. So  here,  Coliard  did  not  give  that  notke  to  YtUits 
winch  be  migiit  have  given,  of  his  having  bought  tlie  goods, 
nor  did  he  get  the  delivery-orders.  The  circumstance  there- 
fore of  the  goods  having  been  sold  upon  credit,  does  not  at 
all  affect  the  plaintiffs'  right,  because  the  possession  of  the 
goods  was  never  parted  with  by  tlie  plaintiffs.  [Liitkdak,i . 
^Fbe  rule  as  to  the  -delivery  of  part  was  laid  dowti  in  the  case 
of  Bftfmetf  V.  Point z  (c).] 

The  marking  and  gauging  of  the  puncheons  by  Coihrd 
camnot  affect  the  question,  because  the  case  shews  thart 
it  was  done  privately  and  without  the  knowledge  of  Yates: 
and  moreover  the  marking  wonld  not  be  evidence  of  a 
transfer  of  possession,  unless  it  were  done  by  way  of  taking 


(a)  7  D.&  11. 396;  4  B.  &  C.  041. 

(6)7D..&H.407;4B.&C.951. 

(c)  AntCy  1  vol.231.  The  Court 
refased  a  rule  nisi  in  that  case  on 
one  point  contended  for,  namely, 
that  the  delivery  there  of  a  part 
was  in  law  a  delivery  oft'he  whole, 
and  took  the  distinction  that  in 


Slubeif  V.  Heyward,  2  II.  Bla.  504, 
and  Uanmumd  v.  Anderson,  1  New 
Rep.  69,  the  delivery  of  part  was 
an  inchoate  delivery  of  the  tekoU, 
And  see  Walker  v,  Dixon,  in  whicli 
the  decision  at  Ni»i  Prius,  3  Stark. 
N.P.C.  281,  was  reversed  in  banc, 
Maon.  N.  P.  Dig.  3^9,  pi.  4. 
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^ssession,  which  could  Qot  be  in  diU  casC;  iua&oiuch  as  it        .^^- 
is  found  that  the  custom  of  Liverpool  is  for  the  warehouse-      *  Dimn 
uian  not  to  deliver  the  goods,  uuless  upou  the  receij[>t  of  ^  v. 

delivery-order ;  Hodgson  v,  Loy  (a),  Baldey  v.  Parker  (6), 
IJolderness  v.  Shackek  {c),  Kmnvles  v.  Horsfall  (d).  The 
ca«e  atales  that  the  {riaintiffs  left  ^samples  with  CoUard,  ^nd 
it  Will  be  conteuded  thai  this  delivery  of  a  sample,  is  in  law 
a  delivery  of  the  whole  goods  sdd.  But  this  was  not  done 
by  way  of  a  delivery  to  Collard;  and  his  subsequently  ap- 
plying for  the  acceptance  of  delivery-orders  shews  that  he 
did  not  understand  that  the  samples  had  beau  given  ^  him 
wkh  that  intention  ;  Bloxam  v.  Saunders,  Cooper  v.  El- 
stQU  (f).  In  Slubeif  v.  Ueyward  {/),  tlie  delivery  of  a  bill 
of  lading  to  a  party  who  had  purchased  tlie  goods  on  credit 
where  a  portion  of  the  goods  had  likewise  been  delivered 
to  him^  was  held  to  be  a  delivery  of  the  whole,  '^  theie  ap- 
pearing no  inteiUioB,  either  previously  to  or  at  the  tin^  of 
the  delivery,  to  separate  part  of  the  cargo  from  the  r^st." 
Here  there  is  an  eiipress  separation  of  the  two  puncheons 
delivered  from  the  remainder,  and  from  .the  decision  in 
Slubey  v.  Heyward  it  may  be  inferred  that  ilie  Court  would 
have  determined  otherwise,  it  in  that  case  sucli  a  sepai:atioi!i 
of  the  part  delivered  from  the  remainder  had  been  sliewn  j 
IlausQM  V.  Mejfer  (g). 

With  respect  to  the  sub-vendees  under  Collard,  it  is  sub- 
mitted tluit  they  cannot  be  in  a  better  condition  than  the 
person  from  whom  they  purchased. 

I.  As  to  Kajj^e.  Ue  knew  that  the  rum  was  bonded  by 
Yales  in  his  own  wacehouse.  A  prudent  man  would  bave 
gwe  to  Yates  and  have  inquired  into  the  circumstances, 
and  then  be  would  have  fouiul  that  CoUoid  was  not  in  a 
situation  to  give  a  delivery-order.  His  suspicions  should 
also  have  been  awakened  by  the  circumstance,  that  when 
be  sent  a  person  to  mark  and  gauge  the  puncheons,  Yaies^s 

(a)  7  T.  R.  440.  (e)  7  T.  R.  14. 

(6)  2  B.  &  C.  37.  (/)  2  H.  Bla.  504. 

(c)  3itf.&R.25;  8fi.&€.612.  (g)  6  £asc»614. 
id)  5  B.  &  Aid.  134. 
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clerk  refused  to  allow  it  to  be  done,  until  Coi/ard,  who  was 
also  a  clerk,  over-ruled  this  refusal.  The  plaintiff  had  no 
notice  of  this  marking  and  gauging,  and  never  assented  to 
it.  Whatever  title  therefore  this  may  give  him  against  Col- 
lard,  it  cannot  affect  the  plaintiffs. 

II.  As  to  Bofid  and  Proctor,     They   bought   eighteen 
puncheons  of  this  rum,  and  took  the  samples  that  had  been 
delivered  to  Collard.     If,  however,  the  delivery  of  the  sam- 
ples did  not  pass  the  rUm  to  Co/ZarJ,  neither  could  it  have  any 
effect  with  these  under-purchasers.    These  two  defendants, 
who  knew  the  custom  of  the  trade,  presented  the  delivery- 
order  at  the  time  when  the  dispute  had  arisen  concerning 
the  right  to  the  possession  of  the  rum.     The  marking  and 
gauging  by  Bond  and  Proctor  was  not  done  with  the  know- 
ledge of  the  plaintiffs.    In  Stoveld  v.  Hughes  (a),  the  mark- 
ing of  the  goods  was  held  to  transfer  the  property,  but  that 
was  done  in  the  presence  of  the  original  vendor.     In  Chap* 
lin  V.  Rogers  {b),  there  had  been  a  delivery  of  part  by  the 
vendor  himself.     If  it  be  said  that  the  plaintiffs  enabled 
Collard  to  deceive  others,  and  ought  to  be  answerable  to 
those  persons,  the  answer  is,  that  this  could  not  be  the  case 
so  long  as  it  was  known  that  the  goods  could  not  be  taken 
from  Yates^s  warehouse  without  a  delivery-order  from  the 
plaintiffs.     Zwinger  v.  Safnuda{c\  which  may  be  relied  on, 
is  wholly  different  from  the  present  case.     To  establish  any 
resemblance,  it  should  have  been  proved  that  in  this  case 
the  plaintiffs  had  given  a  delivery-order  to  Collard^  which  . 
he  had  shewn  and  transferred  to  the  sub-purchasers.     But 
here  the  invoice  is  all  that  was  handed  over. 

But  Yates  held  these  goods  as  agent  to  the  plaintiffs, 
whose  title  therefore  he  is  estopped  from  denying. 

■ 

fVightman,  for  the  defendant  Kaye.  As  the  purchaser 
of  26  puncheons,  Kuye,  and  not  the  plaintiffs,  is  entitled  to 
recover  against  Yates,     Both  Kaye  and  the  plaintiffs  have 

(a)  14  East,  SOS.  12  ;    Holt,  N.  P.  C.  395.      And 

(6)  1  East,  192.  seeXeyser  v.Suse,  Gow,  N.Pi  C. 

(c)  7  Taunt.  265;  1  B.  Moore,      58. 


TRINITY  TERM,  III  WILL.  IV.  185 

paid  for  the  goods.  Kaye  has  the  same  right  of  property  i8Sd. 
as  Collard,  with  this  difference,  that  Collard  having  dis- 
honoured the  bills,  the  plaintiffs  would  be  allowed  to  detain 
the  goods  as  against  him,  but  as  against  Kaye^  who  is  a 
purchaser  who  has  paid  the  purchase  money,  the  right  of 
the  plaintiffs,  who  merely  buy  and  sell  the  same  day,  is  gone. 
All  the  acts  of  ownership  are  exercised  by  Collard  and  by 
Kaye.  It  is  the  usage  of  the  trade,  when  a  sale  is  effected, 
to  take  samples  and  cooper  the  casks.  This  was  done  by 
Collard.  The  goods  are  bought  by  Collard,  who  pays  for 
them  by  bills,  which  are  negotiated  by  the  plaintiffs;  and 
therefore,  at  the  time  of  the  sale  by  Collard  to  Kaye,  the 
plaintiffs  stood  in  the  situation  of  paid  vendees,  and  had  no 
lien  on  the  goods ;  Honicastle  v.  Farran  (a).  No  subse- 
quent act  or  default  of  the  plaintiffs  or  of  Collard,  could 
defeat  the  right  Kaye  then  acquired.  All  that  is  shewn  by 
the  limited  delivery-orders  is,  that  as  between  the  plaintiffs 
and  Yates  it  was  not  the  custom  to  issue  general  delivery- 
orders.  It  does  not  appear  that  the  plaintiffs  refused  to  let 
Collard  have  two  or  three  puncheons  at  a  time.  They 
could  not  refuse.  If  they  had  refused  to  give  a  delivery- 
order  whilst  the  bills  were  outstanding,  Collard  might  have 
brought  an  action  against  them.  Kaye  exercised  all  due 
caution.  Upon  entering  into  the  treaty  for  the  purchase, 
and  before  he  had  delivered  the  bills,  he  sent  to  the  ware- 
house to  mark  and  gauge  the  puncheons.  It  has  been  sug- 
gested that  there  was  a  degree  of  incaution  on  the  part  of 
Kaye;  that  he  ought  to  have  inquired  of  Yates  whether  the 
goods  had  been  sold  to  Collard,  Supposing  he  had  done  so, 
Yaies  would  have  referred  him  to  Collard:  Collard  would 
have  shown  him  the  plaintiff's  invoice,  from  which  it  would 
have  appeared  that  he  had  bought  and  paid  for  the  goods. 
Kaye  had  every  reason  to  suppose  that  Collard  had  jus 
disponendi.  Davis  v.  Reynolds  (6)  shews  that  if  the  original 
vendor  chooses  to  give  credit  by  taking  bills,  he  gives  his 

(a)  3  B.  &  Aid.  497. 

(b)  4  Campb.  267;  S.  C.  1  Stark.  N.  P.  G.  115. 
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183S.  vendee  fucli  a  jus  dUponeudi  as  enables  hioi  to  selt  to  an 
imiocent  veodee.  [Parke,  J.  That  is  «|ttaiified  id  tke  report 
of  the  case  ki  Starkie  by  tfaeee  words,  ^  Miiless  the  biti  bas 
4>een  dishonoured/']  it  would  be  dangerous  if  any  other 
doctrine  than  that  which  is  now  conHended  for  were  esta- 
bliabed.  Ka^  did  every  thing  in  his  power  to  secure  him- 
self; and  Coltard  was  the  derk  to  YuUs^  tbe  warefaouseinau 
and  agent  of  the  plaintaffs,  as  well  as  liimself  the  vendor. 
If  either  fMirty  is  to  sustain  a  loss,  it  diottld  he  the  paKy 
whose  conduct  in  giving  cnedit  to  a  second  party  has  enabled 
hini  to  seH  to  a  third  person,  by  whom  he  is  actuaiiy  paid. 
Vhe  ptaintiffs  themselves  do  not  touch  the  goods,  but  leave 
them  at  ihe  warehouse  of  YaUs,  fiKMn  whom  tiiey  purchased* 
[iPurfte,  J.  They  touch  them  just  as  much  as  if  tliey  had 
bouglit  them  from  tiiiid  persons,  had  paid  for  ihera,  and 
had  delivered  them  to  l<ito,  and  had  lodged  with  him  tbe 
ddivery-order,  with  an  understanding  that  YaUs  was  to 
retain  them  for  the  use  of  the  plaintiffs.]  There  was  no 
aotual  de^livery.  [Parke,  J.  There  was  though  to  pass  the 
property.]  (Judoubtediy  there  was ;  but  tbe  plaintiffs  had 
transfeired  the  right  of  ppoperty  to  CUlard,  who  therefore, 
wMst  the  bills  remained  not  dishonoured,  had  a  riglit  to 
seU  to  others.  [PaUe9on,i.  Have  you  seen  the  case  of 
Cfwven  v.  Rider  ^  {a)  In  that  case  the  oiiginal  vendor  sold 
upon  credit  at  two  months.]  If  however  Kaye  has  no 
remedy  us  against  the  filainliffB,  yet  Yaiea  surely  must  be 
liable  to  him.  Ymtes  employed  CoUard  in  a  double  capa- 
city; so  thait  {HM-chasers  were  led  to  suj^ose  that  Yales 
held  on  l»ehalf  of  CMmd,  and  afterwards  aUowed  Kaye 
to  exercise  acts  of  owoerrfiip,  so  as  to  amount  to  an  ac^ 
know4edgment  ilhat  he  held  on  behalf  of  Kai^,  when  he 
aught  have  told  Haye  what  was  ilhe  true  state  of  the  case ; 
F«(es  theaefore  cannot  be  himself  in  a  position  to  aet  up  the 
JUS  tertii.  Kaye  is  placed  in  such  a  |x>sition  by  the  acts 
and  omissions  of  others,  that  it  would  be  much  to  be  re* 
gretted  if  he  should  be  found  to  have  no  remedy. 

(a)  6  Taunt.  433;  S  Marsh.  12r. 
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£osoi^,  for  Bomd  and  Praeior^    It  is  adnitled  thai  at  the         S83S. 
tifflie  «f  tiie  sale  to  CoUard  $ke  rigkt  of  properly  and  Ike 
right  of  posseaaion  passed  to  hkm,  and  these  rights  paased 
to  Bond  and  Prodor  alao,  they  having  paid  CeUturd  and 
sCandhig  hi  his  plaee.     With  regard  to  the  fight  of  Isen 
revivng  upon  the  noapafwent  of  the  bilb^  thu  ia  laereiy  am 
eatable  lien,    ibunded    «poa    eqaitaUe  priuoipies,  aad 
so^ect  to  equild>le  rules.     There  is  no  ezpreas  atttboiity 
upmi  this  poiniy  but  many  are  to  be  bnxod  upon  the  rif^t 
of  stoppage  ia  traniutu,  which  is  simifau*  to  the  ri^  of  lien. 
1m  Uchbwram  ¥.  Uamnid).  Mr.  J.  Bmiler  says,  "*  The  right 
of  aeiaing  m  trwiaitn  is  foasded  on  e«(tiity :  no  case  in  «<|ttity 
has  ever  suffered  a  uias  to  seize  goods  ia  opposstioo  to  oue 
who  has  otowsed  a  legal  title,  ssid  has  advanced  money 
upon  them.     Lord  Uardtmcke^M  opinion  nms  cleariy  against 
it ;  and  the  law^  where  ft  adopts  the  neasoning  and  principle 
of  a  court  of  equity^  uever  has  exceeded,  and  never  ought 
to  exceed,  the   hounds   of  equity   itself."      In   EiU$    v. 
Htmiib),  the  same  learned  judge  says,  ''  The  right  of  the 
vendor  to  seize  goods  in  transitu  is  founded  upon  equilaUe 
princ^lea.     It  is  a  right  with  which  he  is  indulged  on  prin- 
ciples of  justice,  originally  estahlished  in  courts  of  equity, 
and  since  adopted  in  oouits.of  law."    in  Hat^nm  v.  Ley{c), 
Lord  Kenjfon  aBfa*essed  a  simihu*  opinion.     Other  authori- 
ties are  to  be  found  upon  the  saaie  point.    There  is  a  sum- 
mary of  the  cases  in  Belts  Commentaries  on  the  Laws  of 
Scotland  {d)^  and  it  is  there  said  that  Ae  history  of  ihe  doc- 
trine, as  it  made  its  way  in  EngUind,   tends  otrongly  to 
prove  that  the  privilege  of  stopping  in  taansitn  is  entirely 
founded  on  equity,  and  that  this  nuppositifm  .affords  a  snore 
sianpie  and  salisfaolory  principle  for  negnbting  the  ques- 
tions Aat  have  ooouri-ed  in  this  department.    If  then  ihfe 
right  of  lien,  upon  the  dishonour  of  the  hills,  is  founded 
upon  equitiible  principles,  it  beoomes  necessary  to  inquire 
how  those  principles  apply  to  the  preseist  case.     Upon 

(a)  6  East,  20,  in  notis.  (c)  7  T.  R.  445. 

(6>  8  X.  E.  ^fi9.  .  {d)  3d  edit.  p.  pa^-ei  seq. 
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1833.         the   coaimon   principles  of  equity,   it  is  not  difficult   to 
say  whether  the  vendor,  giving  credit  to  another  party  and 
transferring  to  him  the  right  of  property  and  the  right  of 
possession,  or  an  innocent  sub-purchaser  for  value,  is  enti* 
titled  to  the  preference.    In  Lempriere  v.  Pasley  (a)p  Ash- 
hurst,  J.  says,  '^  As  between  a  person  who  has  an  equitable 
lien  and  a  third  person  who  purchases  the  thing  for  a  valu- 
able consideration  and  without  notice,  the  prior  equitable 
lien  shall  not  overreach  the  title  of  the  vendee."     Snee  v. 
Prescott  (6).    In  Kinhch  v.  Craig  (c),  Eyre,  C.  B.,  says 
"  The  right  of  stopping  in  transitu  was  out  of  the  question, 
that  never  occurring  but  as  between  the  vendor  and  vendee/' 
The  summary  also  of  what  Duller,  J.  says  in  Ldckbarrow  v. 
Mason  is,  that  the  right  of  stoppage  in  transitu  only  exists 
as  between  vendor  and  vendee.     In  Hawes  v.  Watson  (d), 
Bayley,  J.  says,  "  This  appears  to  roe  very  different  from 
the  ordinary  case  of  vendor  and  vendee.     In  such  cases 
justice  requires  that  the  vendee  shall  not  have  the  goods 
unless  he  pays  the  price :  if  he  cannot  pay  the  price,  the 
vendor  ought  to  have  his  goods  back.     But  if  the  question 
arises,  not  between   the  original  vendor  and  the  original 
vendee,  biit  between  the  original  vendor  and  a  purchaser 
from  the  vendee,  that  purchaser  having  paid  the  full  price 
for  the  goods,  what  is  the  honesty,  and  justice,  and  equity 
of  the  case  ?     Surely  that  the  sub-vendee,  who  has  paid  the 
price,  should  be  entitled  to  the  possession  of  the  goods. 
No  case  can  be  found  which  has  in  terms  decided  the  point 
now  before  the  Court,  but  the  principle  is  to  be  found  in 
Lickbarrow  v.  Mason,  where  it  was  decided  that  the  vendor 
having  in  his  possession  the  bill  of  lading  indorsed  in  blank 
by  the  vendor,  indorsing  and  delivering  it  to  a  third  person 
for  a  valuable  consideration,  and  without  notice  of  the  non- 
payment, the  right  of  the  vendor  to  stop  the  goods  in  transitu 
was  thereby  divested  as  against  such  boniL  tide  holder  of  the 
bill.     The  principle  there  settled  was,  that  the  delivery  of 

(a)  2  T.  R.  4Q0.  (c)  3  T.  R.  787. 

(6)  1  Atk.  245.  {d)  2  B.  &  C.  542;  4  D.  &  R;  22. 
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the  symbol  wad  evidence  of  the  transfer  of  the  property. 
In  Green  v.  Haythome  {a),  goods  had  been  sold  by  A.  to 
B.,  to  be  paid  for  by  B/s  acceptance  of  a  bill  to  be  drawn 
by  A»     The  goods  were  weighed,  and   remained  in   the 
warehouse  of  A.,  who  neglected  to  draw  the  bill.     B.  was 
furnished  by  A,  with  an  invoice  and  samples,  and  resold  a 
portion  of  the  goods  to  C,  who  paid  for  them  and  trans* 
mitted  £/s  Aider  for  the  delivery  of  the  goods  to  A.    On 
the  fourth  day  after  jiJa  receipt  of  the  order,  JB.  became 
bankrupt,  and  then  J.  refused  to  deliver  the  goods  to  C, 
insisting  that  he  had  a  lien  upon  them  for  the  purchase 
money.    B.  had  also  sold  other  portions  of  these  goods  to 
other  persons,  to  whom  A.  had  delivered  the  goods  from 
time  to  time.     It  was  held,  that  under  these  circumstances 
C.  could  maintain  trover  for  the  goods  against  A.    The 
case  as  to  Bond  9,nd  Proc/or  resembles  that  of  Given  v. 
Haytkome,  from  the  circumstance  of  a  delivery  by  the 
plaintiffs  of  the  two  puncheons  to  another  purchaser  from 
CollartL     The  present  case  is  even  stronger,  because  here 
a  bill  was  actually  delivered  to  the  vendor.     Green  v.  Hay- 
thorne  came  again  before  the  Court  upon  a  motion  for  a 
new  trial  (6),  which  the   Court  refused  to  grant,  on  the 
ground  of  laches  on  the  part  of  the  original  vendor.     Upon 
this  view  also- of  the  case.  Green  v.  Haytkorne  is  an  autho- 
rity in  favour  of  Bond  and  Proctor.     It  was  the  duty  of  the 
plaiutiffs  to   give  to  the   under-purchasers   notice  of  the 
insolvency  o(  Collard  as  soon  as  it  became  known  to  them. 
This,  however,  they- neglected  to  do.     The  insolvency  of 
Collard  must  have  been  known  to  Yates  on  the*  1st  and  on 
the  8th  of  November,  when  he  delivered  the  two  puncheons 
to  Bond  md  Proctor,  and  be  should  on  those  occasions 
have    made   them     acquainted    with    the    circumstances. 
[Parke,  J.  You  treat  Yates  as  the  agent  of  the  plaintiffs.] 
He  held  the  gocfds  as  agent  to  some  person; — either  as 
agents  to  the  plaintiffs,  in  which  case  he  has  been  guilty 
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(a)  1  Stark.  N.  P.  C.  447. 


(b)  Ibid.  450. 
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1833.  of  laches  which  niutt  affect  Ihem,  or  as  agent  to  Bond  and 
Proctor^  in  which  case  the  poaseaaion  is  in  these  sub* 
vendees^  and  therefore  their  title  was  perfect. 

The  part^Mivery  takes  frooi  the  vendor  his  right  to  stop 
in  transitu.  There  is  a  prevailittg  idea  current  in  the  pro- 
fession^  that  a  delivery  of  part  does  not  put  an  end  to  the 
iien(a)y  but  this  is  not  supported  bj  any  case.  In  Hamsan  v, 
M^er  {by  ^nd  Bloxamy.  Saunders  {c),  something  remained 
to  be  done  before  tlie  right  of  possession  vested  in  the  pur- 
chaser. In  Sioveid  v*k  Hwghesijd),  Ijord  Eltenborongk/m 
die  course  of  the  argument,  says,  '*  I  presume  that  the  cases 
of  Hodgson  V.  Loj^  and  Hamon  v.  Mefftr,  will  be  cited  by 
the  defendant's  counsel,  to  shew  that  a  part  payment  for  or 
part-ddivery  of  goods  will  not  divest  the  vendor's  right  to 
stop  the  goods  in  transitu,  or  their  lien  on  the  remainder; 
but  in  the  one  there  was  no  possession  taken  by  the  ven- 
dee,  and  in  the  other  something  more  remained  to  be  done 
before  the  contract  was  complete."  This  shewed  that  his 
opinion  was»  that  a  delivery  of  part  destroyed  the  lien.  In 
Simmons  v.  Swift (e),  Liitledale,  J.  says,  ''This  differs 
from  the  cases  of  lien  or  stoppage  in  transitu,  in  which  it 
may  be  considered  that  a  delivery  of  part  is  in  the  nature 
of  a  waiver  of  the  lien  or  right  to  stop  in  transitu.*'  The 
same  doctrine  is  also  recognized  by  Bajfley^  J.  in  Crawf- 
hatf  v.  Eades{f),  A  contract  cannot  in  law  be  divided. 
If  the  party  chooses  to  put  a  part  of  it  in  execution,  he 
cannot  put  an  end  to  it  as  to  the  remainder. 

With  respect  to  the  acts  of  ownership  over  these  goods^ 
it  is  to  be  observed  that  they  are  exercised  nearly  all  by 
the  purchasers.  The  absence  of  Uie  delivery-order  does 
not  affect  the  question,  as  that  is  merely  evidence.    Any 

(a)   Vitk  Wdker  v.  Dixon^  m  (d)  U  East,  313. 

reported,   Mann.  N.  P.  D.  309,  (e)5Barn.&Cres.857;  8Dowl. 

pi.  4.  &  R>I.  693. 

(6)  6  East,  614.  (/)  1  B.  &  C.  183;  2  D.  &  R. 

(c)  7  Dowl.  &  Ryl.396;  4  Barn.  288.   And  see  Oxendale  v.  Wethe- 

&  Cres.  941 ;  ante^  181,  183.  relly  4  Mann.  &  RyL  439. 
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other  circttmstanoe  which  shews  that  the  seller  has  aban* 
cioned  the  possession,  is  equivalent  to  a  deliTery-order ;  at 
a  delivery  of  the  kej  of  the  vendor's  warehouse  to  the  pni^ 
chaser,  the  packing  or  unpacking  of  the  goods  by  him. 
The  case  of  EUis  v.  Hunt  (a)  is  strictly  in  point.  Here» 
froni  the  moment  when  Coliard  was  permitted  to  mark  the 
goods  with  his  name,  Yates  became  his  agent;  Foster  v. 
Fram/Uonib). 

With  reference  to  the  question  whether  the  plaintiils  had 
enabled  ColUtrd  to  commit  a  fraud,  Hawes  v.  Watson  (c) 
should  be  mentioned,  where  A,  sold  tallow  to  B.  and 
gave  a  written  order  upon  the  wharfingers  to  weigh,  deliver, 
transfer  and  rehouse  the  same,  and  B,  having  contracted  to 
sell  to  C,  obtained  from  the  wharfingers  a  written  acknow- 
ledgnoent  that  they  had  transferred  the  tallow  to  the  account 
of  C,  and  that  C  was  to  be  liable  to  the  clmrges  from  a 
given  date;  the  Court  held,  that  upon  the  insolvency  of  B,f 
C.  m^^ht  maintain  trover  against  the  wharfingers,  and  that 
afiter  this  acknowledgment  that  they  held  as  agents  of  C*, 
they  eould  not  set  up  the  lien  of  A*  Craven  v.  Ryder  has 
been  cited.  That  case,  however,  turned  upon  the  particu- 
hr  circumstances.  [Parke,  J.  You  appear  to  have  done 
nothing  to  take  possession.}  It  is  sufiicient  to  shew  that 
Coliard  had  done  that  which  devested  the  plaintiff's  right 
of  lien>  and  that  he  sold  to  these  defendants  before  his 
insolvency  or  the  dishonour  of  his  bills* 
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Cowling,  for  the  defendant  Yates.  Yates  knew  nothing 
of  the  transaction  between  Coliard  and  the  plaintiffs  or  his 
{Yates*n)  co-defendants.  If  the  rum  had  been  in  the  plain- 
tiffs' actual  possession,  they  would,  by  their  sale  to  Coliard^ 
have  passed  away  their  right  of  property  and  of  possession. 
The  same  result  must  follow  here  even  as  regards  Yates; 
because  although  an  agent  cannot  set  up  against  his  princi- 
pal the  title  of  another  who  makes  no  claim  on  him,  it  is  a 


(fl)  3  T.  R.  464. 

(6)  6  Bnra.  &  Cres.  iOT. 


(c)   3   Barn.  &  Cres*  540;    4. 
Dow].  &  Rjrl.  93. 


}Q2 


1833. 


CASES  IN  THE  KING  S  BENCH, 

general  rule  that  he  may  if  such  a  claim  be  made.  It  is 
like  the  case  of  a  tenant,  who  under  such  circumstances  is 
not  estopped  from  denying  his  landlord's  title.  Pope  v. 
Biggs  (a),  Wilson  v.  Anderton  {b).  The  authorities  even  go 
so  far  as  to  shew  that  in  such  a  case  the  agent  may  set  up 
the  title  of  the  stranger,  even  though  he  himself  has  pro- 
mised to  deliver  according  to  his  employer's  directions. 
Syeds  v.  Hay  (c)  was  an  action  of  trover,  brought  by  the 
owner  of  goods  against  the  captain  of  the  vessel  in  which 
they  had  been  shipped.  The  plaintiff,  intending  to  take  the 
goods  from  the  ship  himself,  directed  the  defendant  not  to 
land  them  on  a  wharf  against  which  the  vessel  was  moored, 
which  the  defendant  promised  not  to  do,  but  nevertheless 
did,  supposing  that  the  wharfinger  had  a  lien  for  wharfage. 
Btdler,  J.  said,  ^'  If  the  wharfage  duty  be  due,  that  will  be 
an  answer  to  the  present  action."  Lord  Tenterden,  in 
Howard  v.  Tucker  {d),  held,  that  under  such  circumstances 
the  agent  was  in  the  same  situation  as  the  person  making 
the  claim.  So,  per  Parke,  J.,  in  Brandt  v.  Bowley{e),  It 
would  be  singular  if  it  were  not  so ;  for  an  agent  cannot 
defend  himself  under  shelter  of  his  principal  from  delivering 
goods  to  the  person  who  has  a  right  to  them ;  and  if  that 
person  recovered  against  him,  he  might  recover  over  under 
the  implied  contract  of  indemnity  against  his  principal, 
which  would  only  produce  circuity  of  action.  This  general 
rule  is  not  varied  here  either  by  any  particular  mode  of 
dealing  between  the  plaintiffs  and  YateSy  or  by  any  usage  of 
Liverpool.  In  all  the  previous  dealings,  it  appears  that 
the  plaintiffs  coopered  and  looked  after  the  rums  which 
they  left  at  Yates*%\  and  the  usage  is  not  applicable,  for  that 
is  confined  to  cases  where  persons  deposit  their  rums  in 
the  bonded  warehouses.  Here,  the  plaintiffs  did  not  do  so. 
But,  supposing  the  usage  to  be  applicable,  then  it  is  equally 
so  to  the  plaintiffs  themselves,  and  shews  that  they  never 


(a)   4  Mann.  &  Ryl.  193;   9 
Barn.  &  Cres.  ?45. 
(6)   1  Bam.  &  Adol.  450. 


(c)  4  T.  R.  260. 

(d)  1  B.  &  Adol.  712. 

(e)  2  B.  &  Adol.  932. 
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obtaioed  the  right  of  posseasion,  but  merely  the  right  of  1833. 
having  a  delivery-order  accepted^  and  there  is  nothing  to 
shew  that  they  might  not  pass  away  that  right  without  a 
delivery-order.  A  usage  by  which  the  plaintiffs  could  not 
part  with  their  right  of  possession  without  giving,  a  delivery- 
order^  would  be  bad  in  law,  since  it  would  put  the  agent  in 
a  different  position,  as  regards  the  world,  from  his  principal : 
Todd  V.  Reid{a).  Such  a  usage  should  be  construed 
strictly ;  it  should  have  been  expressly  found  to  have  that 
effect  I  but  the  case  merely  states  that  in  practice  a  delivery- 
order  is  used^  and  is  silent  as  to  its  necessity.  A  delivery- 
order  is  not  like  a  dock-warrant.  A  dock-warrant  is  a  sym- 
bol of  property^  which  it  passes,  as  a  bill  of  exchange  does 
a  right  to  money.  It  is  of  a  complex  form  and  negotiable. 
A  delivery-order  has  none  of  these  qualities.  It  is  a  mere 
direction  to  a  warehouseman,  who  keeps  it,  and  orders 
his  clerk  to  let  the  person  who  brought  it  have  the  goods, 
and  then  it  is  functus  officio.  It  is  never  used  unless 
the  goods  are  wanted  out^  it  is  not  filed  in  the  ware- 
houseman's office  as  a  record  of  the  property.  Sup- 
pose the  plaintiffs  had  verbally  authorized  Yates  to 
deliver  the  goods^  and  a  delivery  had  taken  place  accprd- 
ingly,  could  they  afterwards  have  maintained  trover  against 
him  pn  the  ground  that  they  had  given  him  no  written  deli- 
very-order? In  Knowles  v.  Ilorsefall(Jb\  which  was  trover 
against  the  assignees  of  the  vendor  of  a  quantity  of  brandy, 
which  had  been  suffered  by  the  plaintiff,  the  vendee,  to 
remain  in  the  custody  of  the  warehouseman,  the  custom 
relative  to  the  delivery-order  was  more  fully  proved  than  it 
has  been  here^  yet  Lord  Tenterden  said,  '^  If  the  plaintiff 
had  given  notice  of  the  sale  to  the  warehouse-keeperi  the 
latter  would  not  then  have  been  justified  in  delivering  them 
to  any  other  order  than  that  of  the  plaintiff:  but  not  having 
received  any  such  notice,  the  warehouse-keeper  would  have 
been  justified  in  delivering  them  to  the  order  of  the  vendor 

(a)  4  B.  &  Aid.  210.  (6)  5  B.  &  Aid.  134. 

▼OL.  II.  O 


CASES  iN  THE  KINO's  BENCH, 

who  had  placed  them  there."  The  history  of  defivery- 
orders  seems  to  be  this.  On  sales  of  goodfs  lying  m  a 
warehouse,  the  warehouseman  migfit  have  difficolty  in 
knowing  to  whom  to  deFiver,  and  the  best  evidence  would 
be  the  production,  by  the  person  claiming  them,  of  an  order 
for  delivery,  signed  by  the  person  who  deposited  them  in 
the  warehouse.  It  became  therefore  usual  for  the  wate* 
houseman  to  require  such  an  order  to  b6  snewn  him. 
Thus  the  usage  is  solely  for  the  advantage  of  the  wafehouse- 
man,  which,  if  he  pleases,  he  may  waive ;  and  if  he  be  fully 
aware  of  a  change  of  properly,  hot  only  may  he  deliver 
without  a  delivery-order,  but  it  is  his  duty  to  do  s6. 

Supposing  Yates  to  be  not  estopped  from  contending  that 
the  plaintiffs  had  once  parted  with  the  right  of  property  afnd 
of  possession,  that  right  has  never  revived ;  since  the  rigtit 
of  stoppage  in  transitu  is  gone  on  several  grounds.  Davis 
v.  Rei/Holds  {a)  shews  that  the  co-defendants  having  become 
purchasers  at  tlie  time  that  the  plaintiffs'  right  of  possession 
was  suspended,  it  was  thereby  extinguished,  t^raven  v. 
Rj/der  (b),  turned  on  the  receipt  which  the  mate  had  given, 
but  for  which  circumstance  the  jddgment  6f  hotd  Ten" 
terJeu,  in  the  later  case  of  Ruck  v.  Hatfield  (c),  shews  thkt 
the  decision  would  have  been  difl'erent.  Also  the  delivery  of 
the  samples  extinguished  that  right.  A  delivery  of  |)art  is 
delivery  of  the  whole,  so  as  t6  put  an  end  to  a  right  of 
stoppage  in  transitu ;  and  in  the  cases  Apparently  at  vari- 
ance, something  remained  to  be  done  to  the  residue;  Sluhey 
v.  Uat/ward  {d),  Chaplin  v.  Rogtrs  (e)  per  Baytey,  J. 
Crawshay  v.  Eades  (/).  A  fortiori  where  the  part  de- 
livered consists  of  samples,  as  here,  Htiide  v.  iTAftf- 
house  (g).  The  object  of  detiVerihg  samples  iniist  be, 
that  the  possessor  may  carry  them  into  the  market,  ahd 
thereby  represent  to  the  world  that  he  is  enabled  to  dis|)6se 

(«)  1  Stark.  N.  t>.C.  115;  AC.  4  (e)  1  East,  t9«. 

Carapb.  267.  (/)  1  Bam.  &  Cress.   181;  2 

(6)  6  Tjiunt.  433;  2  Marsh.  127.  DowL  &  Ryl.  288. 

(c)  5  B.&  Aid.  632.  (g)  7  East,  658. 
\d)  2  U.  Bla.  504. 
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of  the  bulk  of  which  he  exhibits  the  samples.     The  samples         18SS. 
most  have  bee»  takeD  by  virtue  of  32  Geo*  %  c.£9>  8*1» 
and  would  therefore  be  taken  from  the  buHt  in  the  presence 
of  an  officer  of  excise.     In  Fosier  v.  Frampian  {a).  Lord 
Tadtrdem  said  *'  The  warehouse  of  the  carrier  was,  I  think, 
the  warehouse  of  the  baokropt,  exclusive  of  the  circum>> 
stance  of  the  samples  beii^  taken,  which  is  a  CKt  relied 
on  in  one  of  the  cases  {b)yl  an  therefore  of  opinion  that  the 
transittts  was  at  an  end.''     In  Cooper  v.  Elitone  the  samples 
delivered  formed  no  part  of  the  wheat  sold.  Nor  does  it  ap- 
pear that  in  Bloxam  s*  Motley  the  samples  were  parcel  of  the 
bulk*    The  marking  also  extinguished  the  right,  and  from 
that  time  Yate»  became  CoUard\  agent,  and  held  on  his  ac- 
count, per  Lord  EUenbarough^  in  Sioveld  v.  Hughe${c)f  EUis 
v.  Hwtt  {d).    Hodgwn  v.  Xoy  {e)  ma^  seem  contrary,  but  in 
that  case  the  goods  were  marked  before  they  reached  their 
terminus,  which  they  never  did  reach ;  and  therefore  it  does 
not  impeach  the  conclusion  that  a  marking  by  a  vendee  of 
goods  in  the  actual  possession  of  a  warehouseman,  as  was 
the  case  here,  has  the  effect  of  transferring  the  possession  to 
the  vendee*    But,   independently  of  these  grounds,    the 
plaintiffs  are  estopped  from  claiming  the  rums  as  against 
Yaies^   since   by    giving  CoUard    an    unqualified  receipt, 
and  by   suffering   him    to   cooper  and  mark   and  act  as 
owner,  they  have  put  it  in  his  power  to  commit  a  fraud 
on  Yates  and  on  the   world.     If  Yatea  had  so  acted  he 
would  have  been  estopped,  Hawes  v.  Watson  (f) ;  and  the 
same  rule  should  be  acted  on  for,  as  well  as  against  a  ware- 

4 

houseman.  It  is  not  found  that  Yates  allowed  CoUard  to 
use  his  warehouse  as  his  own.  The  plaintiffs  are  rather  to 
be  considered  as  the  agents  of  CoUard^  than  Collard  as  the 
agent  of  Yate$*    On  three  several  occasions  they  purchased 

(a)  3  Carr.  &  Payne,  470 ;  6  B.  (c)  14  East,  308. 

«t  C.  107.  (d)  3  T.  R.  464. 

(6)  Probably  Oreen  v.  Hayihomey         (e)  7  T.  R ;  440. 
1  Stark.  N.  P.  C.  447,  ante,  189,         (/)  S  B.  &  C.  540;  4  D.  fc  R. 

is  the  case  here  alluded  to.  22. 
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of  YaUs,  and  resold  at  an  advance  {a),  the  same  day,  to  Col- 
lard.  They  must  have  purchased  in  the  character  of  Col- 
lard's  agents,  otherwise  why  should  Yates,  who  kne  wthat 
Collard  dealt  in  such  articles,  have  been  kept  in  the  dark  as 
to  these  transactions  ?  Collard  is  to  be  considered  as  their 
unknown  principal,  and  they  are  bound  by  his  acts. 

But  the  plaintiffs  should  have  exercised  their  right  of 
stoppage,  if  it  existed,  within  a  reasonable  time ;  Green  v. 
Hayihome.      Collard^   credit  was  bad  with   them  from 
the   5th  October.     If  they  had  then  given   Yates  notice, 
almost  all  the   inconvenience   which  has  followed  would 
have  been  avoided.     They  did  not  even  take  the  slightest 
notice  when  Collard's  first  bill  was  dishonoured  on  the 
29th  October,  but  waited  three  weeks  without  asserting 
their  right.     Yates  had  no  knowledge  of  the  two  delivery- 
orders  given  by  the  plaintiffs.  The  plaintiffs'  object  appears 
to  have  been  to  deliver  to  Collard  the  symbols  of  property, 
in  order  that  he  might  go  into  the  market,  and  by  reselling  the 
goods,  be  enabled  to  pay  them  the  advanced  price  at  which 
they  had  sold  to  him ;  if  not,  they  hoped  by  keeping  back 
delivery-orders  to  retain  their  hold  of  Yates,  and,  by  this  in- 
genious schema,  to  secure  their  own  interest  in  either  event. 
But  supposing  the  plaintiffs  to  be  entitled  to  recover  any 
portion  as  against  Yates,  then  as  to  so  much  Yates  ought  to 
be  exonerated  from  his  co-defendants.    They  must  have 
known  that  Collard  was  not  the  importer,  and  ought  to 
have  made  inquiries  of  Yates,     If  the   marking  and  the 
other  circumstances  should  be  considered  as  not  vesting 
the  actual   possession  in  the  co-defendants,  and  thereby 
barring  the  right  of  stoppage  in  transitu,  then  it  must  fol- 
low that  the  defendants  never  obtained  possession;  and 
Knotoles  v.  Horsfall  shews  that  they  never  acquired  the 
reputed  ownership.    Yates  cannot  be  estopped  as  to  them, 
for  he  was  ignorant  of  their  acts;  nor  can  he  be  considered 
as  to  them  the  principal  of  Collard,  for  they  dealt  with 
Collard  on  his  own  account,  and  not  as  agent.     The  Ware- 

(a)  This  is  not  stated  in  the  case  ante,  177. 
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housiDg  Act  (<i)>  requires  the  custom  house  officer,  who  has  the 
superiutendencc  of  a  bonded  warehouse,  to  keep  a  transfer- 
book^  which  may  be  inspected.  Inquiry  should  have  been 
made  of  him.  Yates  kept  no  transfer^books^  nor  was  he 
bound  to  do  so.  Bond  and  Proctor  did  no  act  besides 
receiving  samples,  Kay^s  purchase  is  suspicious.  From 
the  date  it  appears  to  have  been  made  when  Collard  was 
endeavouring  to  raise  money  to  take  up  the  bill  which, 
became  due  on  the  29th  October.  On  calculation  it  will 
appear  that  Kaye  bought  at  extraordinarily  low  prices.  He 
did  not  pay  Collard  until  after  his  men  had  been  refused 
access  to  Yates's  warehouse  three  times^  and  after  they  had 
obtained  admission  only  by  means  of  Collard.  There 
was  time  enough  for  Kaye  to  have  obtained  information  of 
this  before  the  payment  took  place.  The  payment,  there- 
fore, was  made  in  his  own  wrong. 
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Cresswell  in  reply.    If  the  argument  of  Mr.  Cowling  were 
good,  Yates  would  be  entitled  to  retain  the  goods  to  bis 
own  use.     It  is  said  that  the  plaintiffs  enabled  Collard  to 
commit  a  fraud,  by  giving  him  the  invoice  and  enabling 
him  to  enter  his  master's  warehouse  to  mark  the  goods; 
but  it  should  rather  be  said  that  Yates  enabled  Collard  to 
commit  a  fraud  by  entrusting  to  him  the  whole  manage- 
ment of  his  warehouse,  and  giving  him  such  authority  that 
he  could  admit  others  to  cooper  and  gauge  in  bis  master's 
warehouse,  even  in  defiance  of  the  other  clerks*     Here  it 
is  said  that  what  is  an  estoppel  to  the  warehouseman  estops 
the  principal ;  but  this  is  not  so.    If  Yates  had  agreed  to 
bold  the  property  for  Kaye,  Bond,  and  Proctor,  without 
the  authority  of  his  principal,  that  could  not  estop  the 
principal.     Then  it  is  said  that  the  plaintiffs  are  estopped 
by  having  given  to  Collard  the  invoice,  which  it  is  urged  is 
a  symbolical  delivery  of  the  goods  sold.     But  in  Snee  v. 
Prescot  (i),  it  was  held  that  the  invoice  was  not  a  symbol 


(o)  6  Geo.  4y  c«  113,  s.  9. 


{b)  1  Atk.  345i 
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1833.  of  property.  A  party  caiiaot  be  bound  by  the  delivery  of 
the  invoice.  The  taking  of  the  samples  is  also  relied  on. 
in  the  cases  cited  upon  this  point,  it  was  expressly  agreed 
that  the  samples  should  be  considered  as  symbols  of  the 
property.  Here  that  was  not  so ;  indeed  the  sample  was 
not  a  part  of  the  property,  for  that  which  was  30M  was 
w^t  remained  after  the  samples  had  been  taken.  The 
case  of  Cran^eA  ▼.  Ryder  has  been  attempted  to  be  distin- 
guished- Yaies,  however,  was  in  the  same  condition  as 
the  person  who  gave  tlie  receipt,  in  that  case,  and,  accord- 
iilg  to  the  custom,  could  not  tranafcr  the  possession  from 
the  plaintiffii  to  another,  unless  authorized  by  a  delivery- 
order.  It  is  said  that  the  cases  are  different,  because  ihere 
the  goods  had  not  arrived  at  the  terminus,  whereas  in  this 
case  the  warehouse  is  to  be  considered  as  the  terminus. 
This  is  contrary  to  the  principle  laid  down  in  Btoxam  v. 
Saunders, 

AVith  regard  to  the  sob^vendees  it  is  quite  clear  that  the 
vendor  cannot  transfer  to  another  a  better  right  than  he 
himself  has.  This  differs  from  the  case  of  a  transfer  of  a 
negotiable  instrument,  wliere  a  person  who  has  no  right 
may  give  a  right  to  au  innocent  transferee,  because  a  holder 
need  not  trace  his  title  to  a  note  through  ail  the  interne'^ 
diate  parties,  but  may  strike  out  the  names  of  any  of  the 
iadorsers  (a).  [^lAttiedale,J,  A  bill  of  lading  is  also  diiFer- 
ent.]  That  is  a  symbol  of  property.  Kaye,  Bond  and 
Proctor  could  have  no  better  right  than  CoUard,  Horn- 
cmlle  V.  Ftrrund  shews,  that  while  the  bill  is  running  the 
lien  of  the  vendors  is  suspended,  but  the  case  from  Dyer^s 
Reports,  and  Bioxam  v.  Morley,  and  Bloxam  v.  Saunders 
shew  that  tlie  lien  revives  upon  the  dishonour  of  the  biH 
or  insolvency  of  the  vendee.     In  this  case   the  bill  was 

(11)  i,  e.  whore  there  is  a  prior  dorserB,  if  he  be  an  iadoreer  for 

blank    indorsement.       But   even  value  befpre  the  bill  is  due,  be  b 

where  the  indorsements  are  spe-  not  affected  by  any  defects  in  the 

cial,  and  the  holder  is  bound  to  title  of  a  prior  liplder  of  which  he 

trace  his  title  through  all  the  in-  has  no  notice. 


Dixon 
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takeu  up«  and  CoUard's  uuolvency  known  to  the  plaintiffs,  i833. 
wd  consequently  their  lien  had  revived  before  any  demand 
was  made  by  the  sub-vendees.  In  Davis  v.  Reynolds  it 
does  not  appear  that  the  bill  had  ever  been  dishonoured.  Yatbs. 
Mr.  ito9£oe  has  relied  upon  the  equitable  nature  of  the 
rig^t  o/ stoppage  in  transitu;  but  though  stoppage  in  tran- 
situ was  first  instituted  in  equity,  it  has  been  adopted  by 
the  law,  and  therefore  is  subject  to  legal  rules.  Upon  the 
dishonour  of  the  bills  the  party  has  the  legal  right  of  pro- 
perty and  of  possession.  Jn  JJchbarrow  v.  Mann  the 
symbol  of  properly  was  delivered.  In  Green  v.  Hayihorne 
the  Court  decided  on  the  ground  of  laches  in  the  defendant. 
Here  the  piainti&  refused  to  deliver  more  than  one  or  two 
punciieonsy  and  the  whole  of  the  remainder  continued  in 
the  bauds  of  the  vendor  by  tbe  assent  of  the  vendee.  In 
Siooeid  V.  Hughes  the  vendor  had  assented  to  the  marking 
and  had  assented  to  the  resale,  and  therefore  be  was 
estopped  from  denying  the  right  of  the  sub-vendees.  Here 
the  acts  done  by  coopering,  gauging  and  marking  were 
done  only  ou  the  authority  of  the  first  vendee. 

DenmaNi  C.  J. — In  this  case  it  appears  that  the  plain- 
tiffs purchased  rums  lying  in  the  warehouse  of  Yaies,  and 
paid  for  them»  and  thus  became  the  absolute  possessors  of 
the  property.  They  sold  a  portion  of  the  rums  to  Collard, 
who  was  clerk  to  YaUs,  and  who  paid  for  them  by  bills 
which  were  dishonoured,  one  of  them  before  any  deniaud 
of  possession  was  made.  The  question  is^  whether  any 
thing  was  done  which. had  the  effect  of  di vesting  the  plain- 
tiffs of  the  property  in  tlie  goods.  W  hUst  the  bills  were 
running  CoUard  had  the  power  to  take  the  rums  into  his 
own  possessMMii  or  b«  might  sell  to  others,  who  would  also 
have  a  right  to  take  possession  of  tliem.  But  he  did  not, 
as  it  appears,  take  auch  steps  as  were  necessary  for  the 
exercise  of  that  right,  because  it  is  found  that  it  is  the 
custom  in  Liverpool  for  the  warehousemen  not  to  deliver 
the  possession  of  goods  except  upon  the  receipt  of  a  deli- 
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18S3.  of  lacbea  ivhich  nm>t  affecl  theniy  or  as  agent  to  Bond  and 
ProttoTf  in  whicb  case  the  possession  is  in  these  sub- 
vendee^  and  therefore  their  tide  was  perfect. 

The  p«irt-delivery  takes  from  the  vendor  his  right  to  stop 
in  transitu.  There  is  a  prevailiug  idea  current  in  the  pro- 
fession^ that  a  delivery  of  part  does  not  pot  an  end  to  the 
lien(aX  but  this  is  not  supported  bj  any  case.  In  Hamstm  v. 
Meyer  (6)  and  Bloxam  v.  Saunders  (c)»  something  remained 
to  be  done  before  tlie  right  of  possession  vested  in  the  pur- 
chaser. In  Sidveld  v^  Hughes  (jd),  lx}rd  Elkt^arongk/m 
the  course  of  the  argument,  says,  '*  I  presume  that  the  cases- 
of  Hodgson  v«  Lot^  and  Hanson  v.  Meyer ,  wA\  be  cited  by 
the  defendant's  counsel,  to  shew  that  a  part  payment  for  or 
part-delivery  of  goods  will  not  divest  the  vendor's  right  to 
stop  the  goods  in  transitu,  or  their  lien  on  the  remainder; 
but  in  the  one  there  was  no  possession  taken  by  the  ven- 
dee, and  in  the  other  something  more  remained  to  be  done 
before  the  contract  was  complete.**  This  shewed  that  his 
opinion  was^  that  a  delivery  of  part  destroyed  the  lien.  In 
Simmxms  v.  Swift  {e),  LUtled<Ue,  J.  says,  '^  This  differs 
from  the  cases  of  lien  or  stoppage  in  transitu,  in  which  it 
may  be  considered  that  a  delivery  of  part  is  in  the  nature 
of  a  waiver  of  the  lien  or  right  to  stop  in  transitu."  Tlie 
same  doctrine  is  also  recognized  by  Bayley,  J.  in  Craws* 
hay  V.  Eades(J^).  A  contract  cannot  in  law  be  divided. 
If  the  party  chooses  to  put  a  part  of  it  in  execution,  he 
cannot  put  an  end  to  it  as  to  the  remainder. 

With  respect  to  the  acts  of  ownership  over  these  goods, 
it  is  to  be  observed  that  they  are  exercised  neaily  all  by 
the  purchasers^  The  absence  of  the  delivery-order  does 
not  affect  the  question^  as  that  is  merely  evidence.    Any 

(a)  Vide  Wdker  v.  Dum,  as         (d)  14  East,  313. 
reported,   Mann.  N.  P.  D.  309,  (e)5Barn.&Cres.857;  8Powl. 

pi.  4.  &  R>I.  693. 

(6)  6  East,  614.  (/)  1  B.  &  C.  183;  2  D.  &  R. 

(c)  7  Dowl.  &  Ryl. S96;  4  Barn.  S88.   And  see  OxendaU  v.  Wethe- 

&  Cres.  941 ;  ante^  181,  183.  rell,  4  Mann.  &  RyL  439. 


TBINITT  T£RM,  III  WILL.  IV. 

other  circumstanoe  which  shews  that  the  seller  has  aban* 
doned  the  possessioiiy  is  equivalent  to  a  delivery-order ;  as 
a  delivery  of  the  key  of  the  vendor's  warehouse  to  the  ptir* 
chaser,  the  packing  or  unpacking  of  the  goods  by  him. 
The  case  of  Ellis  v.  Hunt  {a)  is  strictly  in  point.  Here, 
from  the  moment  when  Collard  was  permitted  to  mark  the 
goods  with  his  name,  Yates  became  his  agent;  Foster  v. 
Frampton{b)* 

With  reference  to  the  question  whether  the  plainliffs  had 
enabled  Collard  to  commit  a  fraud,  Hawes  v.  Watson  {c) 
should  be  mentioned,  where  A.  sold  tallow  to  B.  and 
gave  a  written  order  upon  the  wharfingers  to  weigh,  deliver, 
transfer  and  rehouse  the  same,  and  B*  having  contracted  to 
sell  to  C,  obtained  from  the  wharfingers  a  written  acknow- 
ledgment that  they  had  transferred  the  tallow  to  the  accoimt 
of  C,  and  that  C  was  to  be  liable  to  the  charges  from  a 
given  date;  the  Court  held,  that  upon  the  insolvency  of  J3., 
C.  might  maintain  trover  against  the  wharfingers,  and  that 
after  this  acknowledgment  that  they  held  as  agents  of  C, 
they  could  not  set  up  the  lien  of  A*  Craven  v.  Ryder  has 
been  cited.  That  case,  however,  turned  upon  the  particu- 
lar circumstances.  [Parke,  J.  You  appear  to  have  done 
nothing  to  take  possession.}  It  is  sufiicient  to  shew  that 
Collard  had  done  that  which  devested  the  plaintiff's  right 
of  lieui  and  that  he  sold  to  these  defendants  before  his 
insolvency  or  the  dishonour  of  his  bills. 
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Cowling,  for  the  defendant  Yates.  Yates  knew  nothing 
of  the  transaction  between  CoUard  and  the  plaintiffs  or  his 
{Yaies^s)  co-defendants.  If  the  rum  had  been  in  the  plain* 
tiffs'  actual  possession,  they  would,  by  their  sale  to  Collard, 
have  passed  away  their  right  of  property  and  of  possession. 
The  same  result  must  follow  here  even  as  regards  Yates; 
because  although  an  agent  cannot  set  up  against  his  princi- 
pal the  title  of  another  who  makes  no  claim  on  him,  it  is  a 


(a)  3  T.  R.  464. 

(6)  6  Bam.  &  Ores.  lOT. 


(c)   2   Barn.  &  Cres.  540;    4. 
Dowl.  &  Ryl.  99. 
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general  rule  that  he  may  if  such  a  claim  be  made.  It  is 
like  the  case  of  a  tenant,  who  under  such  circumstances  is 
not  estopped  from  denying  his  landlord's  title.  Pope  v. 
Biggs  (a),  fVilson  v.  Anderton  (6).  The  authorities  even  go 
so  far  as  to  shew  that  in  such  a  case  the  agent  may  set  up 
the  title  of  the  stranger,  even  though  he  himself  has  pro- 
mised to  deliver  according  to  his  employer's  directions. 
Syeds  v.  Hay  (c)  was  an  action  of  trover,  brought  by  the 
owner  of  goods  against  the  captain  of  the  vessel  in  which 
they  had  been  shipped.  The  plaintiff,  intending  to  take  the 
goods  from  the  ship  himself,  directed  the  defendant  not  to 
land  them  on  a  wharf  against  which  the  vessel  was  moored, 
which  the  defendant  promised  not  to  do,  but  nevertheless 
did,  supposing  that  the  wharfinger  had  a  lien  for  wharfage. 
Buller,  J.  said,  ''  If  the  wharfage  duty  be  diie,  that  will  be 
an  answer  to  the  present  action."  Lord  Teiiterden,  in 
Howard  v.  Tucker  (d),  held,  that  under  such  circumstances 
the  agent  was  in  the  same  situation  as  the  person  making 
the  claim.  So,  per  Parke,  J.,  in  Brandt  v.  BowleyXe).  It 
would  be  singular  if  it  were  not  so ;  for  an  agent  cannot 
defend  himself  under  shelter  of  his  principal  from  delivering 
goods  to  the  person  who  has  a  right  to  them ;  and  if  that 
person  recovered  against  him,  he  might  recover  over  under 
the  implied  contract  of  indemnity  against  his  principal, 
which  would  only  produce  circuity  of  action.  This  general 
rule  is  not  varied  here  either  by  any  particular  mode  of 
dealing  between  the  plaintifi^s  and  Yates,  or  by  any  usage  of 
Liverpool.  In  all  the  previous  dealings,  it  appears  that 
the  plaintiffs  coopered  and  looked  after  the  rums  which 
they  left  at  Yates'n;  and  the  usage  is  not  applicable,  for  that 
is  confined  to  cases  where  persons  deposit  their  rums  in 
the  bonded  warehouses.  Here,  the  plaintiffs  did  not  do  so. 
But,  supposing  the  usage  to  be  applicable,  then  it  is  equally 
so  to  the  plaintiffs  themselves,  and  shews  that  they  never 

(a)   4  Mann.  &  R^l.  193;   9  (c)  4T.  R.  2C0. 

Barn.  &  Cres.  ?45.  (d)  1  B.  &  Adol.  712. 

(6)   1  Bam.  &  Adol.  450.  (e)  2  B.  &  Adol.  932. 
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obtained  the  right  of  possession,  but  merely  the  right  of  1833. 
having  a  delivery-order  accepted,  and  there  is  nothing  to 
shew  that  they  might  not  pass  away  that  right  without  a 
delivery-order.  A  usage  by  which  the  plaiutiffs  could  not 
part  with  their  right  of  possession  without  giving  a  delivery- 
order,  would  be  bad  in  law,  since  it  would  put  the  agent  in 
a  different  position,  as  regards  the  world,  from  his  principal : 
Todd  V.  Reid{u).  Such  a  usage  should  be  construed 
strictly ;  it  should  have  been  expressly  found  to  have  that 
effect;  but  the  case  merely  states  that  in  practice m  delivery- 
order  is  used,  and  is  silent  as  to  its  necessity.  A  delivery- 
order  is  not  like  a  dock-warrant.  A  dock-warrant  is  a  sym- 
bol of  property,  which  it  passes,  as  a  bill  of  exchange  does 
a  right  to  money.  It  is  of  a  complex  form  and  negotiable. 
A  delivery-order  has  none  of  these  qualities.  It  is  a  mere 
direction  to  a  warehouseman,  who  keeps  it,  and  orders 
his  clerk  to  let  the  person  who  brought  it  have  the  goods, 
and  then  it  is  functus  officio.  It  is  never  used  unless 
the  goods  are  wanted  out;  it  is  not  filed  in  the  ware- 
houseman's office  as  a  record  of  the  property.  Sup- 
pose the  plaintiffs  had  verbally  authorized  Yates  to 
deliver  the  goods,  and  a  delivery  had  taken  place  accord- 
ingly, could  they  afterwards  have  maintained  trover  against 
him  on  the  ground  that  they  had  given  him  no  written  deli- 
very-order? In  Knowles  v.  Uorsefall(Jb\  which  was  trover 
against  the  assignees  of  the  vendor  of  a  quantity  of  brandy, 
which  had  been  suffered  by  the  plaintiff,  the  vendee,  to 
remain  in  the  custody  of  the  warehouseman,  the  custom 
relative  to  the  delivery-order  was  more  fully  proved  than  it 
has  been  here,  yet  Lord  Tenterden  said,  ^*  If  the  plaintiff 
had  given  notice  of  the  sale  to  the  warehouse-keeper,  the 
latter  would  not  then  have  been  justified  in  delivering  them 
to  any  other  order  than  that  of  the  plaintiff:  but  not  having 
received  any  such  notice,  the  warehouse-keeper  would  have 
been  justified  in  delivering  them  to  the  order  of  the  vendor 

(a)  4  B.  &  Aid.  210.  (6)  5  B.  &  Aid.  134. 
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who  had  placed  them  there/'  The  history  of  delivery- 
orders  seems  to  be  this.  On  sales  of  goodfs  lying  hi  a 
warehouse,  the  warehouseman  migfit  have  difficulty  in 
knowing  to  whom  to  defiver,  and  the  best  evidence  would 
be  the  production,  by  the  person  claiming  them,  of  an  order 
for  delivery,  signed  by  the  person  who  deposited  them  in 
the  warehouse.  It  became  therefore  usual  for  the  wai^e- 
houseman  to  require  such  an  order  to  b6  shewn  him. 
Thus  the  usage  is  solely  for  the  advantage  of  the  warehouse- 
man, which,  if  he  pteases,  he  may  waive ;  and  U  he  be  fully 
aware  of  a  change  of  property,  riot  only  may  he  deliver 
without  a  delivery-ordef,  but  it  is  his  duty  to  do  so. 

Supposing  Yates  to  be  not  estopped  from  contending  that 
the  plaintiffs  had  once  parted  with  the  right  of  property  ind 
of  possession,  that  right  has  never  revived;  since  the  rignt 
of  stoppage  in  transitu  is  gone  on  several  grounds.  Davis 
V.  Reynolds  (a)  shews  that  the  co-defendants  having  b^coine 
purchasers  at  iUe  time  that  tde  pjaintiits'  right  of  p6ss^ssioti 
was  suspended,  it  was  thereby  extinguished,  t^raven  v. 
Ryder  (i),  tiirtied  on  the  receipt  which  the  mate  had  given, 
but  for  which  circumstance  the  jildgni^nt  of  Lo^d  Te/l- 
terdeu,  in  the  later  case  of  Ruck  v.  Hatfield  (c),  shews  that 
the  decision  wdiild  have  been  different.  Also  the  delivery  of 
the  samples  extinguished  that  right.  A  delivery  of  part  is 
delivery  of  the  whole,  so  as  td  piit  an  end  to  a  right  of 
stoppage  in  transitu ;  and  in  the  cases  apparently  at  vari- 
ance, something  remained  to  be  done  to  the  residue;  Huhey 
V,  tiayward  {i),  Chaplin  v.  Rogtrs  (c)  per  Bayky,  J. 
Crawshay  v.  Eades  ( j^').  A  fortiori  where  the  part  de- 
livered consists  of  samples,  as  hfei-e,  Hinde  v.  IVhite* 
house  (g).  The  object  of  detiVerihg  samples  rniist  be, 
that  the  possessor  may  carry  them  into  the  market,  ahd 
thereby  represent  to  the  world  that  he  is  enabled  to  dis[)6se 

(«)  1  Stark.  N.  1».C.  li5;  S.C,  4  (e)  1  East,  192. 

Campb.  267.  (/)  1  Bam.  &  Cress.   181;  51 

(6)  6  T{iunt.  433;  2  Marsh.  127.  Dowl.  &  Ryl.  288. 

(c)  5  B.&,Al<i.  632.  (g)  7  East,  558. 

(d)  2  H.  Bla.  504. 
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of  the  bulk  of  which  he  exhibits  the  samples.     The  samples         I8dd. 
most  have  beea  taken  by  virtue  of  32  Geo.  %  e.Q9»  9.1, 
and  would  therefore  be  taken  from  the  bu^k  in  the  presence 
of  an  oBcer  of  excise.    la  FoHer  v.  Frampian  (a).  Lord 
2'atierdem  md  "  The  warehouse  of  the  carrier  was,  I  think, 
the  warehouse  of  the  bankrupti  exclusive  of  the  circum- 
stance of  the  samples  being  taken,  which  is  a  fact  relied 
on  is  one  of  the  caiee  {b)y\  am  therefore  of  opinion  that  the 
tranaitus  was  at  an  end."     In  Cooper  v.  Elitofie  the  samples 
delivered  formed  no  part  of  the  wheat  sold.  Nor  does  it  ap- 
pear that  in  Bloxam  v.  Motley  the  samples  were  parcel  of  the 
bulk«    The  marking  also  extinguished  the  right,  and  from 
that  time  Yatei  became  CoUard's  agent,  and  held  on  his  ac- 
count, per  Lord  EUenboromgh^  in  Sioveld  v.  Hugbe$  (c),  £fi!» 
V.  Hmti  (J).     Hodgson  v.  Loy  (e)  may  seem  contrary,  but  in 
that  case  the  goods  were  marked  before  they  reached  their 
terminus,  which  they  never  did  reach ;  and  therefore  it  does 
not  impeach  the  conclusion  that  a  marking  by  a  vendee  of 
goods  in  the  actual  possession  of  a  warehouseman,  as  was 
the  case  here,  has  the  effect  of  transferring  the  possession  to 
the   vendee.     But,   independently  of  these  grounds,    the 
plaintiffs  are  estopped  from  claiming  the  rums  as  against 
Yatesp    since   by    giving  CoUard    an   unqualified  receipt, 
and  by   suffering  him    to   cooper  and  mark   and  act  as 
owner,  they  have  put  it  in  his  power  to  commit  a  fraud 
on  Yates  and  on  the   world.     If  Yate$  had  so  acted  he 
would  have  been  estopped,  Hawes  v.  Watson  {f) ;  and  the 
same  rule  should  be  acted  on  for,  as  well  as  against  a  ware- 
houseman.    It  is  not  found  that  Yates  allowed  CoUard  to 
use  his  warehouse  as  his  own.     The  plaintiffs  are  rather  to 
be  considered  as  the  agents  of  CoUard^  than  Collard  as  the 
agent  of  Yates*    On  three  several  occasions  they  purchased 

(a)  9  Carr.  &  Payne,  470;  6  B.  (c)  14  East,  808. 
&  C.  107.  (d)  3  T.  R.  464. 

(6)  Probably  Green  v.  Haythomey  (e)  7  T.  R .  440. 
1  Stark.  N.  P.  C.  447,  ante,  l89,         (/)  9  B.  &  C.  540;  4  D.  &  R. 

is  the  case  here  alluded  to.  29. 
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of  Yates,  and  resold  at  an  advance  {a),  the  same  day,  to  Col- 
lard.  They  must  have  purchased  in  the  character  of  Col- 
lard's  agents,  otherwise  why  should  Yates,  who  kne  wthat 
Collard  dealt  in  such  articles,  have  been  kept  in  the  dark  as 
to  these  transactions  ?  Collard  is  to  be  considered  as  their 
unknown  principal,  and  they  are  bound  by  his  acts. 

But  the  plaintiffs  should  have  exercised  their  right  of 
stoppage,  if  it  existed,  within  a  reasonable  time ;  Green  v. 
Hayihome.      Collard* s   credit  was  bad  with   them  from 
the  5th  October.     If  they  had  then  given   Yates  notice, 
almost  all  the    inconvenience  which  has  followed  would 
have  been  avoided.     They  did  not  even  take  the  slightest 
notice  when  Collard's  first  bill  was  dishonoured  on  the 
29th  October,  but  waited  three  weeks  without  asserting 
their  right.     Yates  had  no  knowledge  of  the  two  delivery- 
orders  given  by  the  plaintiffs.  The  plaintiffs'  object  appears 
to  have  been  to  deliver  to  Collard  the  symbols  of  property, 
in  order  that  he  might  go  into  the  market,  and  by  reselling  the 
goods,  be  enabled  to  pay  them  the  advanced  price  at  which 
they  bad  sold  to  him ;  if  not,  they  hoped  by  keeping  back 
delivery-orders  to  retain  their  hold  of  Yates,  and,  by  this  in- 
genious scheme,  to  secure  their  own  interest  in  either  event. 
But  supposing  the  plaintiffs  to  be  entitled  to  recover  any 
portion  as  against  Yates,  then  as  to  so  much  Yates  ought  to 
be  exonerated  from  his  co-defendants.    They  must  have 
known  that  Collard  was  not  the  importer,  and  ought  to 
have  made  inquiries  of  Yates,     If  the   marking  and  the 
other  circumstances  should  be  considered  as  not  vesting 
the  actual   possession  in  the  co-defendants,  and  thereby 
barring  the  right  of  stoppage  in  transitu,  then  it  must  fol- 
low that  the  defendants  never  obtained  possession;  and 
Knotvles  v.  Horsfall  shews  that  they  never  acquired  the 
reputed  ownership.    Yates  cannot  be  estopped  as  to  them, 
for  he  was  ignorant  of  their  acts;  nor  can  he  be  considered 
as  to  them  the  principal  of  Collard,  for  they  dealt  with 
Collard  on  his  own  account,  and  not  as  agent.     The  Ware- 

(a)  This  is  not  stated  in  the  case  ante,  177. 
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housing  Act  (ii),  requires  the  custom  house  officer,  who  has  the 
superiutendcncc  of  a  bonded  warehouse,  to  keep  a  transfer- 
book|  which  may  be  inspected.  Inquiry  should  have  been 
made  of  him.  Yates  kept  no  transfer-books,  nor  was  he 
bound  to  do  so.  Bofid  and  Proctor  did  no  act  besides 
receiving  samples.  Kaye^s  purchase  is  suspicious.  From 
the  date  it  appears  to  have  been  made  when  Collard  was 
endeavouring  to  raise  money  to  take  up  the  bill  which • 
became  due  on  the  £gtb  October.  On  calculation  it  will 
appear  that  Kaye  bought  at  extraordinarily  low  prices.  He 
did  not  pay  Collard  until  after  his  men  had  been  refused 
access  to  Yates*s  warehouse  three  times,  and  after  they  had 
obtained  admission  only  by  means  of  Collard.  There 
was  time  enough  for  Kaye  to  have  obtained  information  of 
this  before  the  payment  took  place.  The  payment,  there- 
fore, was  made  in  his  own  wrong. 

Cresiwell  in  reply.  If  the  argument  of  Mr.  Cowling  were 
good,  Yaies  would  be  entitled  to  retain  the  goods  to  his 
own  use.  It  is  said  that  the  plaintiffs  enabled  Collard  to 
commit  a  fraud,  by  giving  him  the  invoice  and  enabling 
him  to  enter  his  master's  warehouse  to  mark  the  goods; 
but  it  should  rather  be  said  that  Yates  enabled  Collard  to 
commit  a  fraud  by  entrusting  to  him  the  whole  manage- 
ment of  his  warehouse,  and  giving  him  such  authority  that 
be  could  admit  others  to  cooper  and  gauge  in  his  master's 
warehouse,  even  in  defiance  of  the  other  clerks.  Here  it 
is  said  that  what  is  an  estoppel  to  the  warehouseman  estops 
the  principal ;  but  this  is  not  so.  If  Yates  had  agreed  to 
hold  the  property  for  Kaye,  Bond,  and  Proctor,  without 
the  authority  of  his  principal,  that  could  not  estop  the 
principal.  Then  it  is  said  that  the  plaintiffs  are  estopped 
by  having  given  to  Collard  the  invoice,  which  it  is  urged  is 
a  symbolical  delivery  of  the  goods  sold.  But  in  Snee  v. 
Prescot  (fi)f  it  was  held  that  the  invoice  was  not  a  symbol 

(o)  6  Ceo.  4,  c«  113,  s.  9.  (6)  1  Atk.  846t 
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1B33.  the  defendant  instead  thereof,  on  the  ground  that  the  costs 
of  taxation,  where  they  are  taxed  upon  a  rule  of  Court,  cafi- 
not  be  made  the  subject  of  &  set-off,  inasnnich  as  the  pay- 
ment of  them  can  only  tye  enforced  by  ^ie  special  aathority 
of  the  Court. 

Pliatt  and  W.  H,  Waisofi  now  shewed  cause.  The 
defendant  cannot  be  entitled  to  set  off  the  whole  amount 
of  the  bill  delivered,  for  if  he  were  so  entitled,  he  might 
recover  400/.  when  the  Master  had  found  that  no  more  than 
300/.  was  due.  Why  should  not  the  costs  of  taxation  be 
added  as  a  debt  to  the  other  side  ?  If  the  sum  to  which  the 
Original  bill  is  moderated  is  all  that  can  be  set  off  against 
the  piamtiff's  debt,  then,  inasmuch  as  it  is  incident  to  this 
mode  of  investigation,  that  the  costs  of  taxation  shall  abide 
the  event  according  as  more  or  less  than  one-sixth  is  taken 
from  the  bill,  those  c6sts  become  a  part  of  the  account 
stdndlng  between  the  parties.  This  action  is  brought  for 
the  purik>se  df  effecting  a  settlement  of  the  account,  which 
object  will  not  be  obtained  if  the  costs  of  taxation  are  not 
to  be  noticed. 

LiTTLEDALE,  J. — ^^A  party  caniidt  set  off  any  siims  but 
such  as  can  be  made  the  subject  of  an  action. 

PaIike,  J. — These  costs  are  only  to  be  enforced  by 
attachment.  The  plaintiff  cannot  bring  an  action  ih  respect 
of  the]ii(a).  Suppose  that  after  taxation,  when  more  than  one- 
sixth  had  been  taken  off,  the  attorney  had  died,  the  exe- 
cutor would  be  entitled  to  recover  the  reduced  sum,  and 
not  merely  the  reduced  sum  tninus  the  costs  of  taxation. 

Rule  absolute,  {b) 

(d)  S.  P.   Fry  V.   Malcolm,  4  by  replying  a  debt  from  B.  to  A, 

Taunt.  705.  upon  a  promissory  note. 

(6)  The  statute  of  8  Geo.  %  Ih  this  case  it  was  probably  con- 

c.  94,  does  not  give  a  replication  sidered  at  nisi  prius  that  the  effect 

by  way  of  set-off.    If  A,  declares  of  the  order  of  the  Master  of  the 

against  B.  upon  a  bond  for  100/.,  Rolls,  coupled    with  the  second 

«nd  J3.  pleads  a  set-oflf  for  goods  taxation,  was    to   eiiingniih    so 

9o1d  and  delivered  to  the  e&tent  of  much  of  the  defendant's  bill  of 

200/.,  A.  cannot  defeat  that  set  off  costs. 
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Clutterbuck^  Assignee  of  Gingel^  v.  Coombs. 

GiNGELV.  NlCHOLLS. 

In  Easter  term  last  Godson  obtained  a  rule  nisi  to  dis-  The  Court 
charge  an  order  made  by  Gasehe,i.  to  refer  to  the  masiter  aruig^forrfie 
the  several  bills  of  costs  delivered  by  CJtUterbuck  to  Gingel  taxation  of  ^ 
the  bankrupt,  for  Ji>usiue8s  doae  in  the  cause  of  Gingel  v.  ^jn  of  costs  at 
Nicholls,  and  in  all  other  causes  aqd  matters  wherein  he  the  instance  of 

.  1  .  *  third  party, 

was  x;oncerned  for  the  said  {bankrupt,  and  forming  his  debt  who  makes  the 
as  potitiQuing  creditor,  and  that  the  defendant  should  pay  "JJ^Iji^^fo^^^^ 
the  cosjts  of  such  taxation  and  of  that  application  to  be  collateral  pur- 
laxed.     The  affidavits  disclosed  the  following  facts :   Clut^-  ^^Ine  the  bill 
teriuck'H  (bills  of  costs  amounted  to  104/.    Gingel  having  so  low  as  to 
refused  to  have  the  bilb  taxed,  Clutierbuck  caused  them  to  \^^  petition- 
be  taxed,  and  they  were  .reduced  upon  taxation  to  93/.  18«.  ing  creditor. 
Gif^gei  being  in  prison  at  the  suit  of  Clutterbuck  petitioned 
the  insolvent  Debtors'  Court  for  his  discharge  on  the  7th 
June,  1832,  and  in  the  schedule  to  his  petition  inserted  the 
niMne  of  Clutterbuck  as  a  creditor  to  the  amount  of  104/., 
admitted.  Clutterbucl^s  bill  having  been  reduced  to  98/.  18^., 
he  joined   with   another  creditor  whose  debt  amounted 
to  65/.  and  struck   a  docket  against  GingeL    A  fiat  in 
bankruptcy  was  accordingly  awarded  against  him,  which 
has  since   been  prosecuted,     Clutterbuck  was  appointed 
sole  assignee  under  the  fiat,  and  in  that  character  com- 
menced the  first  of  the  above   actions  for  a  debt  due  to 
Gingel.     In  December  la3t  Clutterbuck  was  served  with  a 
copy  of  a  petition,  with  a  prayer  on  the  behalf  oi  Gingel  to 
have  the  bills  taxed.     This  petition  was  dismissed  by  the 
Court  of  lleview  upon  the  merits,  for  this  among  other 
reasons,  that  Gingel  had  in  his  schedule  admitted  upon  oath 
the  full  amount  of  104/.  as  due  to  Clutterbuck, 
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1833.  In  the  affidavits  in  opposition,  it  was  stated  that  Gingel 

^  ^^'^  being  in  prison  had  discovered  inaccuracies  in  the  bill,  and 

V.  had  in  consequence  directed   the  attorney  who  conducted 

Coombs.  ^^^  y^-^^^  ^j^^  petition  to  the  Insolvent  Debtors'  Court,  to 

insert  the  debt  of  Clutterbuck  as  disputed,  and  also  to  enter 
a  set-off  against  the  same ;  and  that  he  did  not  discover 
that  the  debt  and  set-off  had  not  been  so  entered  until 
after  his  discharge  ;  that  Gingel  had  obtained  his  discharge 
under  the  insolvent  debtors*  act,  but  previously  thereto  he 
had   been   served  with  a  notice  of  a  fiat  in   bankruptcy 
issued  against  him  upon  the  petition  of  Clutterbuck ;  that 
upon   his  examination    before   the  commissioners  Gingel 
protested   against    any  further    proceedings    being  taken 
under  the  fiat,  on  the  ground  of  the  insufficiency  of  the 
petitioning  creditor's  debt;  that  upon  a  summons  obtained 
by  Coombs  for  taxing  Clutterbuck*8  bill  of  costs,  Clutter' 
buck*$  agent  attended  and  opposed,  though  without  effect, 
the  granting  of  the  order;  that  upon  attendance  before  the 
master,  Clutterbuck  tendered  a  further  bill  of  costs,  which 
had  not  been  delivered  before  the  bankruptcy,  and  claimed 
to  have  it  taxed ;   that  the  master  considering  that  such 
further  bill  of  costs  was  not  within  the  order,  Clutterbuck 
obtained   a   summons   to   appear   before   the  judge   who 
granted  the  order,  to  shew  cause  why  the  master  should  not 
be  at  liberty,  on  taxing  the  costs  under  the  former  order,  to 
tax  a  further  bill  of  costs  of  Clutterbuck  in  causes  wherein 
he  had  been  concerned  for  Giugel  before  his  bankruptcy ; 
that  by  consent  such  order  was  issued  for  the  taxation  of 
the  further  bill,  without  prejudice  to  any  objection  as  to  the 
competency  of  Clutterbuck  to  add  the  further  sum  to  the 
amount  sworn  to  at  the  time  of  issuing  the  fiat ;  that  Clut- 
terbuck never,  at  the  appearance  before  the  master,  ob- 
jected  to    proceeding   under   the    order  of    Mr.  Justice 
Gaselee,  and  that  Coombs  had  no  intimation  of  any  objec- 
tion being  intended  to  be  raised  until  he  received  a  copy  of 
the  rule  obtained  to  set  aside  the  first  order. 


Coombs. 
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H.   V.  Richards  now  shewed  cause.     The  Court  may         1^33^ 
in  all  cases,  without  reference  to  the  statute  of  2  Geo,  2,  c.  ^  ^^ 
23,  order  the  bill  of  an  attorney  to  be  taxed.  [Littledale,  J.  v. 

That  has  been  repeatedly  denied.]    There  are  several  cases 
in  which  it  has  been  so  decided.  Anonymous,  2  Chiity's 
Reports,  page  165.     ILitiledale,  J.  There  were  cases  some 
years  ago,  but  of  late  the  Courts  have  held  otherwise.] 
There  is  a  modern  case  of  WHson  v.   Gutteridge  {a),  in 
which  the  Court  said  "we  have  a  paramount  jurisdiction, 
independently  of  the  statute,  to  refer  an  attorney's  bill  for 
taxation."    In  Dagley  v.  Kentish  {b\  the  Court  do  not  say 
that  they  have  no  jurisdiction,  although  in  that  particular 
case  they  thought  it  not  proper  to  interfere.     {Godson  here 
stated  to  the  Court  that  the  application  to  set  aside  the 
order  to  tax  the  costs  was  founded  partly  upon  the  circum- 
stance that  such  order  had  been  pbtained  on  the  application 
of  a  third  party,  in  order  to  reduce  the  petitioning  creditor's 
debt.    [^Parke,  J.  Surely  that  cannot  be  allowed.]    Clutter^ 
buck  ought  not  now  to  be  allowed  to  dispute  the  jurisdic- 
tion of  the  master  under  the  peculiar  circumstances,  for  he 
has  acknowledged  it  by  various  acts.     He  has  attended  on 
several   occasions  before  him,  tendered  a  further  bill  of 
costs,  and   obtained   from  the  judge  a  summons  calling 
upon    Coombs    to    shew    cause    why    such    further    bill 
should  not  be  taxed  by  the  master.     An  order  to  this  effect 
was  afterwards  granted  upon  the  consent  of  both  parties. 
By  all  these  acts  Clutter  buck  has  acknowledged  the  juris- 
diction of  the  master ;  and  it  was  not  until  he  found  that  the 
master's  determination  was  likely  to  be  unfavourable  to  him, 
that  he  betook  himself  to  the  present  course  of  proceeding. 

The  Court,  without  calling  on  Godson  to  support  his 
rule,  said — It  cannot  be  right  for  a  third  party  to  apply  to  tax 
the  costs  when  the  party  himself  has  acquiesced;,  but,  inas- 

(a)  3  B.  &  C.  158;  S.  C.  4  D.  &  R.  736.  (6)  2  B.  &  Ad.  411. 
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1833.         ittiKili    US  CluUerbiiek    has  led    Coomhs    to    believe    that 

^  ^"^^^"^^      lie  acquiesced  in  the  reference  to  the  master,  he  must  pay 

Clutterbuck  ' 

V.  the  costs  of  going  before  the  master. 

^~"»»-  Rule  •bsolntfe. 


The  King  v.  The  Inhabitants  of  Devonshire  (a). 

A  county  X  HIS  was  an  iiidictiiient  against  the  inhabitants  of  the 

bndge  having  ^.Qtiuiy  ^f  Devoi>,  for  the  noii>-repair  of  a  bridge,  calted 
away,  was,        Tipton  bridge,  in  the  parish  of  Ottery  St.  Mary,  in  the 

ineof43  ^iw."  '^'"B*^  common  highway,  leading  from  Ottery  St.  Mary  to 
3,  c.  59,  re-       Sidmouth,  being  a  conimcB  highway  for  all  the  subjects 

than  before,  ^^  ^^^  ^^S  ^^^  ^^^  predecessors^  on  foot  and  with  horses, 
and,  without  qwIs  and  carriages,  to  go,  return^  pass  and  repass,  ride 
county sur-      and  labour,  at  their  free  will  and  pleasure. — Plea:  Not 

''Tsh  ^Vrfr  K^"**^'  ^*  *®  ^"*'  ^  ^^*'  indictment,  before  Park,  J., 
with  the  old  at  the  Dbfsct  spring  assizes,  1833,  it  was  admitted,  that 
hl*\he  same"^  previously  to  the  year  1 803,  Tipton  bridge  had  been  used 
line  of  passage  by  the   public   as   a  carriage   bridge,   which  bridge   the 

over  the  river :  i  %•  •  ■  •         mi        <•  n       •         i- 

Held  that        COunty  was   then   liable  to  repair.      Ihe   followmg  facts 

the  county  ^ere  then  given  in  evidence : — The  bridge  was  a  wooden 
was  liable  to  ...  .  , 

repair,  and       bridge,  restuig  on  stoile  buttresses  on  each  side  of  the 

that  this  was     yjy^^      i„  ^QQj  ^j^g  wood  part  of  this  bridge,  which  had 

not  a  new  ^  '^  . 

bridge  within  only  a  pair  of  legs,  was  lifted  up  by  the  water,  in  an 
that^iuTt?*"^  ^   extraordinarily  high  flood,  and  carried  some  distance  down 

the  river  in  two  parts.  The  stone  buttresses,  however, 
remained  uninjured — such  parts  of  the  old  bridge  as 
90uld  be  recovered  were  broaght  back,  and  applied  by 
the  parish  as  materials  towards  building  a  new  and  wider 
bridge,  with  two  pairs  of  legs,  upon  the  same  buttresses 
and  on  the  same  site,  which  was  completed  at  the  expense 
of  the  parish,  and  not  of  the  county.  The  bridge  was 
widened  to  the  extent  of  eighteen  inches  or  two  feet. 
Since  that  period  the  enlarged  bridge  has  been   used  by 

(o)  This  case  was  taken  out  of  its  lurn  on    account  of  the  public 
inconvenience. 
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the  public  as  a  carriage  bridgCj  and  has  been  repaired. at        lass. 

the  sole  co9ts  of  the  parish.     The  bridge  of  1827  was  not     J^T^X^ 

'^.  *•  The  KiKO 

bojlt  under  the  superintendence  of  the  county  surveyor,  v. 

or  other  person  appointed  for  that  purpose,  according  to  ^evw^^^^^^ 
the  provisions  of  43  Geo.  3,  c.  59,  s.  5.  On  the  part  of 
t|ie  prosecution  it  was  contended,  that  under  these  circum- 
sUinces  the  bridge^  which  it  was  admitted  was  then  out 
of  repair,  ought  to  be  repaired  by  the  county ;  that  the 
county  was  subject  to  general  liability  to  repair  all  bridges 
used  by  the  public  and  of  public  convenience,  and  that 
the  act  of  45  Geo.  S  discharges  the  county  only  in  cases 
where  bridges  entirely  new  are  built  by  private  indi- 
viduals or  bodies,  without  complying  with  the  provisions 
of  the  9ct.  Under  the  direction  of  the  learned  judge, 
the  jury  found  a  verdict  of  guilty,  subject  to  the  opinion 
of  this  Court  upon  the  point  raised,  with  power  to  order 
the  entry  pf  a  verdict  of  acquittal.  Last  term,  Crowder 
obtained  a  rulp  ni^i  for  ^n  acquittal ,  against  w*hich 

Campbell,  S.  G.  and  Elliott,  now  shewed  cause. 
This  bridge  ^annqt,  in  any  sense,  be  considered  as  a  new 
bridge,  erected  or  built  since  the  passing  of  43  Geo*  3, 
c.  59,  s.  5 ;  thftt  statute  only  applies  to  cases  where  a 
new  bridge  is  erected  on  a  site  where  no  bridge  of  the 
same  chamcter  or  description  existed  before.  The  object 
of  the  act  was  to  prevent  the  increase  in  the  number  of 
bridges  which  the  county  would  be  liable  to  repair;  this 
is  dearly  pointed  out  by  Lord  Tenterden,  C.  J.  in  his 
judgment  in  Rex  v.  Inhabitants  of  Derby  {a),  and  is 
totally  inapplicable  to  a  case  like  the  present.  The 
foere  fact  of  pulling  down  and  rebuilding  an  old  bridge 
dpes  qot  destroy  the  identity  of  the  bridge.  This  appears 
from  ibe  case  of  persons  bound  by  prescription  to  repair 
an  ancient  bridge.  A  bridge  of  this  sort  may  be  washed 
away  and  rebuilt  repeatedly,  even  without  any  of  the  old 
materials   being  used,  still   the  liability  of  the  persons 

(a)  3  Barn.  &  Adol.  450. 
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1833.         bound  to  repair  continues;    they  cannot  plead  that  it  13 


^ .  ,,  a  new  bridge,  erected  withm  the  memory  of  man.     But 

TheKiKO  ?         ...  ..J..!- 

,;.  even  supposing,  in  this  case,  the  bridge  which  is  now  m 

Devo 's"'*  "^  existence   can   in   any   sense   be  considered  as  a  bridge 
erected  since  the  passing  of  43  Geo.  3,  c.  59,  and  that  the 
provisions  of  this  statute  have  not  been  complied  with, 
what  is  there  in  the  act  to  prevent  the  public  from  calling 
upon  the  county  to  restore  the  bridge  which  existed  in 
1803?     Nothing  in  the  act  discharges  the  county  from 
any   liability   which    then   existed ;    it  only  provides   for 
future  cases.      There  is  no  statute  of  limitations   appli* 
cable  to  a  case  like  this,  and  the  defendants  may  be  con- 
victed on  this  very  indictment  for  not  replacing  the  bridge 
of  1803.     This  is  not  a  case  within  the  mischief  contem- 
plated by  the  statute.     The  defendants  have  been  bene- 
fited rather  than  prejudiced  by  having  the   bridge  rebuilt 
for  them  at  the  expense  of  others,  when  they  were  bound 
to  do  it  themselves,  and  no  increased  burden  is  sought  to 
be  thrown  upon  them ;  they  are  only  called  upon  to  do 
now,  what  they  ought  to  have  done  then.     But  it  is  said 
they   may   have   been   prejudiced.      If  this    be   so,    they 
had  the  power  to  prevent  it;    for  if  their  surveyor  had 
done   his   duty,   he   might   have    forbidden   any    persons 
from  interfering  with  the  bridge.    The  bridge  was  always 
under  the  protection  of  the  county,  and  this  is  not  like  the 
case  of  a  new  bridge,  the  building  of  which  the  county 
could  not  prevent.  Hex  v.  Inhabitaufs  of  Surrey  (ei)  is  relied 
on  by  the  other  side,  but  that  case  was  decided  by  Lord 
EUenborough  expressly  on  the  ground  that  an  increased, 
burden  had  been  thrown  upon  the  persons  bound  to  repair 
the  old  bridge.     This  case  cannot  be  distinguished  from 
the  case  of  Rex  v.  Inhabitants  of  Lancashire  (b).     It  was 
there  decided  that   the   statute  only   applies   to   bridges 
newly  built,  not  to  a  bridge  merely  widened  or  repaired 
since   the  passing  of  the   act.     In  the  present  case  the 
buttresses  of  the  old   bridge  remained  unmoved,  all  the 

(a)  2  CaiDpb.  654.  (h)  2  Barn.  &  Adol.  812. 
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old  materials  were  used,  and  the  bridge  widened  to  the         1833. 

extent  of  eighteen   inches   or  two  feet,   but  this  is   the      J^T^X^ 

.  The  Kino 

same  bridge  only  changed   in  figure — from  a  biped   to  a  v. 

Crowder  and  Praed  contrk.  This  case  is  both  within 
the  words  of  the  act,  and  within  the  mischief  which 
it  was  the  object  of  the  legislature  to  prevent.  The 
argument  has  not  been  put  upon  the  circumstance  of  the 
same  materials  having  been  used,  and  would  be  equally 
good  to  shew  that  the  county  would  be  liable  to  repair 
a  suspension  bridge,  if  such  a  one  had  been  substituted 
for  the  old  bridge.  The  bridge  that  has  been  erected 
here  is  a  new  bridge,  and  not  merely  an  old  bridge  re- 
paired. The  words  in  the  act  include  the  rebuilding  of 
a  bridge,  although  that  express  word  is  not  used,  for  a 
rebuilding  is  in  fact  a  building,  and  only  called  by  that 
name  because  there  happened  to  have  been,  at  some 
previous  time,  another  bridge  in  the  same  place.  The 
statute  of  22  H.  8,  c.  5,  relative  to  bridges  and  highways, 
speaks,  in  section  5,  of  **  the  repairing,  re-edifying,  and 
amending  "  of  bridges. 

If  it  were  perfectly  clear  that  the  legislature  contem- 
plated the  rebuilding  of  a  bridge,  the  language  found 
in  43  Geo.  3,  c.  59,  is  that  which  would  have  been 
adopted.  With  respect  to  the  intention  of  the  legis- 
lature, it  has  been  contended  that  additional  bridges  only 
were  meant,  but  there  is  nothing  in  the  act  to  support 
that  argument.  It  is  a  remedial  act  intended  for  the  relief 
of  counties,  and  this  case  is  within  the  mischief.  The 
mischief  is  the  charging  the  county  with  the  repairs  of 
new  bridges  erected  by  individuals,  and  also  with  the  repairs 
of  bridges  which  are  altered  and  rendered  more  expensive, 
or  are  built  less  substantially.  It  may  well  be,  that  when 
a  bridge  is  rebuilt  by  an  individual,  the  expense  of  repair- 
ing is  increased,  for  it  may  have  been  built  in  a  fantastical 
manner,  or  the  individual  may  have  employed  architects 
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1888.        or  surveyors  not  so  well  qualified  as  the  surveyor  eoiployed 

^T"^      *>y  the  county.     [Parke,  J-  Wliat  is  there  to  prevent  the 

V.  Qoqnty  from  being  liable  now  to  repair  the  old  bridge  ?] 

Dbvoiiwirb.  ^^^  impossibility  of  doing  so,  a  new  bridge  being  built 

in  its  place.  [Denman,  C.J.  They  would  then  be  freed 
from  their  liability  to  repair,  by  reason  of  their  having 
neglected  to  do  their  duty  when  the  old  bridge  was  washed 
«way.]  The  county  might  have  been  indicted.  It  must 
be  presumed  that  the  parish  had  some  object  in  taking 
upon  themselves  the  burthen  of  rebuilding;  probably 
tbey  wished  it  to  be  wider^  and  knowing  that  the  county 
was  not  liable  to  widen  the  bridge,  they,  on  this  account^ 
neglected  to  coo^ply  with  the  requisition  to  call  upon  the 
county  surveyor.  The  act  is  in  favour  of  counties,  and 
must  be  construed  liberally.  Rex  v.  Inhabitants  of  Derby* 
l^LUtledale,  J.  If  we  were  in  this  case  to  give  judgment 
lor  the  defendants,  they  would  then  be  liable  to  an  indict- 
ment for  not  rebuilding  the  bridge  which  was  formerly 
washed  away.  The  county  was,  in  point  of  law,  liable, 
and  the  parish  built  it,  probably  under  a  mistaken  notion 
as  to  their  liability.  Therefore  the  county  might  prose- 
cute the  bridge  as  a  nuisance,  abate  it,  and  build  another.} 
In  Rex  V.  Lancashire  a  bridge  bad  been  widened  only : 
even  there  Lord  Tenterden  seenied  to  perceive  the  great 
mischief  that  would  arise  from  holding  the  county  liable 
in  such  a  cas^,  and  be  said  "  but  the  case  of  a  bridge 
mdened,  as  in  the  present  instance,  appears  not  to  have 
occurred  to  the  legislature ;  at  all  events  it  is  not  within 
the  words  of  the  statute.''  Here  the  identitv  of  the 
bridge  is  destroyed.  It  is  not  merely  a  bridge  to  which 
an  addition  has  been  made,  but  a  substituted  bridge; 
which  differs  the  case  from  Rex  v.  Lancashire.  Rex  v. 
Surrey  is  directly  in  point.  Though  it  is  stated,  that  the  old 
bridge  in  that  case  was  used  as  a  carriage  and  cart  bridge 
only  in  times  of  flood,  it  does  not  appear  that  a  party  might 
not  at  any  time  have  insisted  on  his  right  of  passing  the 
bridge  with  a  carriage,  if  it  had  suited  his  convenience 


80  to  do.     If  a  pacty  were  to  tciaove  a  bridge,  ifol  re*        1833.. 
quiring  repair^  and  bad  built  in  its  place  one  less  »ub-     ,^.  ^  |^^^^ 
stantidi  but  naore  beautifuli  \jVo«ild  tbe  county  be  liable  to  v. 

repair  I  It  is  appcehended  thai  they  would  not.  For  the  de*  onsu^rs! 
purpose  of  charging  the  coattty,  their  surveyor  ought  to 
have  notice,  in  order  that  he  may  superbitend  Che.building. 
[DeHnum,  C.  J.  He  wouki  have  superintended  without 
notice,  if  he  had  done  his  duty*]  There  is  this  insuperable 
diffiottlty  in  now  charging  tbe  county,  tliat  tlie  inliabitants 
are  only  chargeable  with  rales  in  respect  of  a  liability  wbicb 
arises  during  the  year  for  which  tbe  rate  is  made. 

Denmah,  C«  J« — It  appears  to  me  that  this  is  clearly 
Ihe  same  bridge.  The  old  abutmetits  remain,  several 
pants  of  the  old  bridge,  aiKi  some  of  the  planks,  were 
used  in  building  the  present  bridge.  Therefore,  I  think, 
ft  is  a  bridge  which  the  coitnty  is  liaUe  to  repair.  It  is 
said  tbat  this  is  a  new  bridge,  and  that,  as  no  notice  was 
given  to  the  stirveyor,  the  county  is  not  liable  to  repair ; 
but  the  surveyor  ought  to  have  known  in  what  state  of 
repair  the  bridge  was.  I  think  this  a  bridge  ''repaired 
and  re-edified."  It  is  not  material  to  inquire  minutely 
how  much  of  the  old  bridge  remained :  indeed,  I  think,  I 
should  not  have  entertained  a  different  opinion  if  the 
bridge  had  been  entirely  new.  I  do  not  think  that  in 
order  to  constitute  a  bridge,  in  contemplation  of  law,  the 
same  bridge,  identity  of  matter  is  necessary,  but  merely 
that  there  should  be  a  bridge  crossing  the  river  at  a  par- 
ticular spot  in  the  same  line  of  passage. 

LiTTLEDALE,  J. — We  are  not  informed  what  induced 
the  parish  to  rebuild,  but  that  is  not  material  for  us  to 
inquire  into.  In  1807  there  was  a  bridge,  which  the 
county  was  liable  to  repair.  The  present  bridge  stands 
upon  the  same  abutments,  and  may  be  fairly  taken  to  be 
the  very  same  bridge  that  was  washed  away.     If  it  is  the 
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1833.         same  bridge,  all  difficulty  upon  the  case  vanishes.     If, 

""^^^        however,  not  a  vestige  of  the  old  bridge  had  remained, 

i;,  I  should  have  had  considerable  doubt  as  to  whether  it 

Inhabitants  of  k\\    within    the  description  of  bridges    built    after  the 

DeVOKSHIBE.  .  ^    -  ^  .11  .        . 

passing  of  the  43  Geo,  3,  c.  59,  which  the  county  is  liable 
to  repair*  The  object  of  the  5th  section  of  the  act,  I 
think,  was  to  protect  counties  from  liability  to  repair 
bridges  erected  and  built  by  individuals,  since  the  passing 
of  the  act,  whether  those  bridges  were  built  upon  entirely 
new  sites,  or  in  the  place  of  others  which  had  been  totally 
destroyed. 

Pabke,  J» — Although  of  the  same  opinion  as  to  the 
object  of  the  section,  I  think  that  is  not  a  bridge  within 
the  meaning  of  the  43  Geo.  c.  59,  erected  and  built  since 
the  act  passed.  It  is  really  and  in  substance  the  same 
bridge,  upon  the  facts  of  this  case.  In  restoring  it  much 
of  the  old  wood  was  employed.  In  substance,  this  was 
only  a  repairing  the  old  bridge.  Suppose  this  bridge  had 
been  built  100  yards  off,  and  with  entirely  new  materials, 
what  is  there  to  prevent  the  county  from  being  liable  at 
the  present  time  to  replace  the  old  bridge,  which  was 
washed  away  ia  1807? 

Patteson,  J. — I  never  had  any  doubt  upon  the  subject. 
I  think  that  this  is  the  same  bridge  and  not  a  new  one;  and 
that  is  sufficient. 

Rule  discharged. 
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Dozdem,  Paul  Slade  Knight  v.  Sir  Molyneux 
Hydb  Nepean,  Bart,  and  others. 

JlJECTMENT  for  two  copyhold  tenements  in  the  parish  Though, where 

of  Loders,  in  the  county  of  Dorset,  and  within  the  manor  *  P^^^  Hf*  ^ 

^  ^  not  been  heard 

of  Loders  and   Bothenhampton.     The  declaration  w*as  of  of  for  seven 
Trinity  term,  1  Will.  4,  and  contained  several  demises,  the  fn^abmadf h"e 
earliest  being  in  1815.     At  the  trial  before  Taunton,  J.,  at  will,  at  the  ex- 
the   Dorset    summer   assizes,   1832,   the  following  facts  uc^*he^pre-* 
appeared :  sumed  to  be 

George  Knight^  the  father  of  the  lessor  of  the  plaintiff,  no  presump- 
was  tenant  by  copy  of  court  roll,  for  the  life  of  his  brother  fhTl^*^  t^o^ 
Matthew,  remainder  to  the  lessor  of  the  plaintiff,  as  ap-  the  riW  when 
peared  from  a  surrender  and  admittance  of  1797.    Matthew  [u^u^^*^" 
Knight  left  England  about  1797,  and  was  not  seen  or  heard  place;  but  diis 
of  until  the  latter  end  of  the  year  1806,  when  he  was  seen  concerning 

by  his  family  for  a  short  period.     In  the  month  of  May  or  which  the  jury 
I  «/%         1  •      1  i.         t  •        ■        ■       4-11      I        tnust  form 

June  1807>  a  letter  was  received  from  him,  dated  at  Charles-  their  own  opi- 

town,  but  since  that  period  no  tidines  of  him  have  ever  "*®".  "P<*"  *he 

*^  ^  ^  particolar  facts 

been  received.     The  defendants  relied  upon  a  supposed  of  the  case, 
adverse  possession  by  Sir  M.  H.  Nepean^  and  those  under  broueht'b?"a 
whom  he  claims,  for  a  period  of  more  than  twenty  years ;  remainder- 
the  lessor  of  the  plaintiff,  on  the  other  hand^  contending  tb^n  so  but 

that  Matthew  Knight  having  been  last  heard  of  in  the  year  ^®**  ^haji  «7 

.  .  .  .  .  years,  since 

1807,  the  presumption  of  his  death  did  not  arise  until  the  the  tenant  for 

expiration  of  seven  years  from  that  time,  and  that  therefore  hf«^»»  1«»^ 
^'^  ^  /  ^  ^  heard  of,  can- 

his  right  of  entry  did  not  accrue  to  him  until  1814.    The  not  be  sup- 
learned  judge  said,  if  a  party  is  not  heard  of  for  seven  Sther  el^dence 
years,  at  the  expiration  of  that  time  the  presumption  of  his  from  which  the 
death  arises.     Therefore,  in  this  case,  the  adverse  posses-  that  tenant  for 
sion  began  in  1814,  and  iKe  action  is  brought  in   1831.  life  was  alive 

.  .  .  !•  within  «0 

The  learned  judge  directed  the  jury  to  find  for  the  lessor  of  years. 

the  plaintiff,  but  reserved  the  point,  giving  the  defendants 

leave  to  move  to  enter  a  nonsuit.     In  Michaelmas  term 

last  Follttt  accordingly  obtained  a  rule  nisi  for  a  nonsuit: 

against  which. 
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1688.  In  Easter  term  last,  Coleridge,  Serjt.  and  EHe,  shewed 

cause.     The  lessor  of  the  plaintiff  has  shewn  that  Matthew 
Ktiight  was  alive  within  a  period  of  time  from  which,  under 
the  circumstances,  the  law  Mill  presume  that  be  continued 
alive  seven  years.    lu  certain  casea^  from  certain  facts  given, 
the  law  draws  certain  coudusions,  which  are  called  legal 
presumptions.     Some  there  are  which  nothing  is  allowed 
to  contradict,  and  in  all  the  presumption  is  sufficient  to  s^t 
up  B  case  for  the  party  in  whose  favour  it  is  raised,  and  U> 
throw  upon  his  adversary  the  burthen  of  proving  the  con- 
trary.    Such  is  the  presumption  which  the  law  raises  aa  to 
continuance  of  life.     In  the  older  cases  it  will  be  found 
that  the  law  presumed  this  continuance  of  life  to  an  absucd 
extent,  and  the  presumptions  of  life  continued  very  indefi- 
nite until  the  passing  of  the  statute  of  bigamy  and  the  sta- 
tute respecting  leases  dependent  on  lives,  when  the  pre- 
sumption was   limited   to  seven  years.     Subject  to  this 
limitation,  the  old  law  still  continues.    As  against  the  lessor 
of  the  plaintiff,  if  it  had  been  proved  that  Matthew  Knight 
had  gone  abroad,  or  been  heard  of  within  seven  years  from 
the  time  of  commencing  the  action,  the  evidence  would 
have  been  conclusive,  because  the  defendant  might  have 
said,  that  by  presumption  of  law,  the  party  from  whom  you 
claim  is  alive,  and  therefore  you  can  have  no  right  of  entry 
upon  which  to  ground  your  ejectment.     Why  then,  if  the 
action  be  brought  after  the  expiration  of  seven  years,  shall 
not  the  same  rule  of  evidence  be  adopted,  and  the  plaintiff 
be  entitled  to  say,  that  by  presumption  of  law,  Matthew 
Knight  was  alive  until  the  expiration  of  seven  years  i    At 
the. end  of  eight  years,  it  should  be  presumed  that  the  party 
lias  been  dead  one  year.     Shall  it  be  said  that  during  the 
whole  of  the  seven  years  the  party  shall  be  presumed  to  be 
alive,  and   that  immediately  upon  the  expiration  of  that 
period,  he  shall  be  presumed  to  have  been  dead  from  the 
very  beginning  i     It  is  true  that  upon  a  question  of  bigamy, 
the  law  will,  after  the  expiration  of  the  seven  years,  pre- 
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sinne  that  the  basband  ivas  deiad  at  the  tidie  of  the  second         1833. 
'fliarriflge/occurring  within  that  period;  but  that  is  owing  to 
another  and  a  stronger  presumption  of  law,  namely,  that  in 
fivour  of  fnnoicence.    It  is  apprehended,  that  for  the  por- 
pobes  of  diis  ejectment,  proof  that  a  party  was  aiive  witfaiH 
such  a  distance  of  time,  that  the  i^ven  years  woirid  not  expire 
tintil  within  twenty  ^ears,  and  that  be  had  not  sitice  been 
beard  of,  would  be  eqnafly  availing  as  positive  proof  that 
iie  lifras  alive  within  the  twenty  years.    The  presumption 
operates  as  proof  that  the  party  was  alive  until  the  expira- 
tion of  the  seven  years.     In  the  case  of  Doe  d.  George  v. 
J^$<m{fi)t  Lord  Ellenhorough  said,  '^  The  presumption  of 
the  duration  of  life,  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  tbe  expiration  of  seven  years 
from  the  time  when  they  Ivere  last  known  to  be  living;" 
which  seems  to  be  in  other  words  saying,  that  the  presump^ 
li€fn  of  life  continues  for  ^ven  years.     **  Therefore,  in  the 
absence  of  all  other  evidence  to  shew  that  he  was  living  at 
« later  period,  there  Was  fair  ground  Cor  4he -jury  to  presome 
1hat1ie%as  deiid  at  tbe  end  of  -seven  years  from  the  time 
^h^h  be  went  to  sea  on  his  second  voyage,  tVhich  seems  to 
1»e  the  Ittst  accotHit  of  him.'^    This,  it  is  true,  is  only  to  be 
tegbrded  as  the  didtubi  of  tbat  learned  judge,  as  it  did  no% 
relate  to  the 'mdn 'question  In  the  case.   Here,  the  jury  has 
preisutned  that  M.  'Knight  lived  till  fh^  end  of  seven  years 
from  tbe  thne  Wh^ti  he  was  )a4t  heard  of;  and  thus  the  pre- 
Utimption  of  life  being  brought  down  to  within  twenty  years 
of  the' time  of  bringing  the  ejectment,  the  other  presump- 
tion, that  of  death,  arising  after  that  period,  is  proof  that  the 
right  of  entty  did  accrue  within  20  years.  The  conclusion  of 
fact  to  be  draWnTrdm  the  circumstances  is  not  now  indefiilite 
as  formerly,  for  the  law  has  settled  whdt  it  is  to  be ;  and 
the  Court  will  not,  after  the  expiration  of  the  seven  years, 
allow  evidence  of  probabilities  to  be  introduced  into  each 
case.     In  Doed.  'Lloyd  v.  Deakin(b),  in  order  to  prove  the 
death  of  a  person  who  had  been  tenant  for  life,  evidence 

(a)  6  East,  85.  (b)  4  B.  &  Aid.  433. 
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18S3.        ^3S  given  of  absence  for  fourteen  years.     The  learned 
judge  told  the  jury  that  this  was  primi  facie  evidence  of 
death,  upon  which  they  found  a  verdict  for  the  plaintiff. 
An  application  was  made  for  a  new  trials  and  it  was  con- 
tended that  proof  of  absence  for  fourteen  years»  was  not 
even  primi  facie  evidence  of  death,  and  that  though  it  might 
furnish  a  presumption  of  death,  when  coupled  with  evi- 
dence of  the  party's  not  having  been  heard  of  during  the 
whole  period,  yet  that  must  be  with  reference  to  the  parti- 
cular circumstances  of  the  case.     But  the  Court  decided 
that  such  evidence  unanswered  was  sufficient  to  raise  a  pre- 
sumption of  death,  and  they  quoted  in  their  judgment  the 
dictum  of  Lord  Ellenborough,  in  Doe  v.  Jessou,    The  true 
test,  whether  the   right  of  entry  accrued  within  twenty 
years,  is  by  inquiring  whether  twenty  years  ago  the  lessor 
of  the  plaintiff  could  have  brought  this  ejectment.     It  is 
clear  that  he  could  not,  for  then  it  could  have  been  answered 
that  his  right  of  entiy  had  not  accrued  (a).     Suppose  a  term 
of  years  to  commence  upon  the  death  of  Matthew  Knight, 
and  he  had  gone  abroad  and  not  been  heard  of  for  seven 
years,  when  would  the  term  commence  ?     Surely  from  the 
period  up  to  which  the  law  presumes  that  he  is  alive,  and 
at  which  that  presumption  ceases.     If  it  is  not  to  be  pre- 
sumed that  the  death  took  place  at  the  time  when  a  party 
is  no  longer  presumed  to  be  alive,  it  seems  that  the  pre- 
sumption must  be  that  the  party  died  on  the  day  in  which 
he  was  last  heard  of.    This  would  be  unreasonable  and 
inconsistent  with  all  probability. 

Follett,  contii.  There  is  no  presumption  whatever  of 
the  time  of  death  recognized  by  the  law  of  England,  llie 
presumption  of  the  fact  of  death  has  been  confounded  with 
the  presumption  as  to  the  time  of  death.  According  to  the 
old  law,  the  presumption  would  have  continued  down  to 
the  present  day,  but  now  it  is  otherwise,  and  there  is  no 
doubt  that  in  this  case  the  lessor  of  the  plaintiff  has  proved 
the  death  of  Matthew  Knight,  and  thus  has  shewn  that  his 

(a)  Stnrk.  £r.  457;   1  Roll.  Rep.  416. 
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right  of  entry  has  accrued.  But  then  comes  the  question  183S. 
whether  the  right  of  entry  accrued  within  twenty  years. 
The  rule  contended  for,  that  death  shall  be  presumed  to 
have  taken  place  at  the  expiration  of  the  seven  years/would 
be  contrary  to  the  principles  of  many  decisions.  If  A. 
gives  a  legacy  to  C.  if  C.  shall  survive  B.,  and  J3.  goes  Legacy  on 
abroad  and  is  not  heard  of  for  seven  years,  will  C  be  ne-  survivorship. 
cessarily  presumed  not  to  have  survived  B.  unless  he  lives 
more  than  seven  years  after  B.  was  last  heard  of;  or  from 
what  time  shall  he  be  entitled  to  his  legacy  ?  From  the 
time  of  the  departure^  from  the  time  when,  from  the  cir^^ 
cumstauces,  it  appears  probable  that  the  death  actually  took 
place,  or  from  the  expiration  of  the  seven  years  only  ?  In 
Norris  v.  Norris(a),  where  a  legacy  of  100/.  was  left  to  one 
Richard  Norris,  who  went  to  sea  and  was  not  heard  of  for 
five  years,  his  brother  having  taken  out  administration, 
exhibited  a  bill  against  the  executors  for  the  100/.  The 
Court  decreed  the  100/.  and  interest  to  be  paid  to  the 
plaintiff  yVo/n  the  time  of  RichartPs  departure^  giving  secu- 
rity for  three  years  to  repay  it  to  Richard  if  be  should 
return.  The  presumption  rather  is,  that  the  party  did  not 
live  until  the  end  of  seven  years,  since  it  is  rather  to  be 
supposed  that  if  he  had  continued  alive,  he  would  have  been 
heard  of.  Suppose  the  case  of  a  legacy  to  ji.,  if  he  shall 
survive  B.,  and  B.  goes  abroad  and  jl.  dies  six  and  a  half 
years  after  B.  was  last  heard  of,  would  the  Court  presume 
that  B,  outlived  A,  by  six  months,  and  thus  send  the  pro- 
perty in  a  different  direction  ?  The  question  is  not  whether 
death  is  to  be  presumed,  but  whether  it  shall  be  presumed 
that  the  party  did  not  die  until  the  end  of  seven  years.  The 
presumption  as  to  the^c^  of  death  may  be  set  right  by  the 
parties  appearing  at  any  future  time  to  claim  the  estate ; 
but  there  may  be  no  means  of  correcting  a  presumption  as 
to  the  time  of  death.  In  Rowe  v.  Hasland{b)f  a  leading 
case  upon  this  subject.  Lord  Mansfield  says  "  in  establishing 

(a)  Finch,  Rep.  419.  (6)  1  W.  Bla.  404. 
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a  title  tipnii  a  pedigree,  where  it  may  be  necessary  to  throw 
a  branch  of  the  family  out  of  the  case,  it  is  sufficient  to 
shew  that  the  person  has  not  been  heard  of  for  many  years, 
to  put  the  opposite  party  upon  proof  that  he  still  exists* 
What  is  done  on  such  a  trial  is  no  injury  to  the  man  or  to 
his  issue,  if  he  should  afterwards  appear  to  claim  the 
estate.*' (ci)  In  none  of  the  cases  has  the  presumption  been 
allowed  as  to  the  time  of  death  either  in  Courts  of  Equity, 
or  in  Courts  Ecclesiastical,  or  in  Courts  of  Common  Law, 
but  the  time  of  the  death  in  each  case  is  presumed  only 
from  the  particular  ^iic/j.  It  is  entirely  a  question  of  fact. 
In  cases  where  persons  have  perished  together  in  ships, 
no  presumption  of  law  arises  as  to  the  time  at  which  the 
several  individuals  died;  and  in  this  respect  the  taw  of 
England  differs  from  the  law  of  France  (/»)•  Taiflor  v. 
Diplock{c),  Broughtonv,  Randal  {d).  Mason  \\  Mason  (e), 
In  the  goods  of  Henry  Selwyn  (f).  There  was  a  case  upon 
this  point  with  respect  to  parties  who  were  murdered  at 
Portsmouth.  A  housekeeper  and  her  mistress  were  mur* 
dered  together,  and  the  mistress  having  left  her  property  to 
the  servant,  it  became  important  to  the  representatives  of 
the  servant  to  establish  a  survivorship  by  her. 

These  cases  have  been  referred  to  for  the  purpose  of 
shewing  that  there  has  never  been  any  presumption  as  to 
the  time  of  death.  Tlie  onus  of  proof  lies  upon  the  claim- 
ant*    In  Watson  v.  Khig{»),  one  Maxwell  sailed  in  a  ship 


(a)  And  see  F.N.  B.  IPO,  A.L. 

(6)  ^  If  persons  perishing  to- 
gether were  less  than  fifteen  years 
uf  age,  the  eldest  shall  be  pre- 
sumed to  have  survived.  If  they 
were  all  above  sixty  years  oldi  the 
youngest  shall  be  presumed  to  have 
survived.  If  some  were  le&s  than 
fifteen  years  of  age  and  the  othei-s 
more  than  sixty,  the  former  shall 
be  presumed  to  have  survived. 

"If  persons  perishing  together 
were  mora  than  fifteen  niid  less 
than  sixty  yean  of  age,  the   male 


is  always  presumed  to  have  surviv- 
ed, when  their  age  is  equal  or  th« 
difference  does  not  exceed  on« 
year.  If  they  were  of  the  same  ses, 
that  presumption  of  survivorship 
which  will  occasion  the  property 
to  descend  in  the  order  of  nature 
sliall  prevail.'*  Code  CivU  (fop> 
uicrly  Code  Napoleon),  No.  721|  9. 

(c)  2  Phillimore,  401. 

(d)  %  Bac.  Abr.  306. 
(«)  t  Men  vale,  308. 

(/)  3  liagg.  Ecd.  Rep.  748. 
(g)  1  Stark.  N.  P.C.  1«I. 
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which  parted  from  her  convoy  iu  a  gale,  and  after  a  lapse  1833. 
of  a  year  and  a  half,  bad  not  been  beard  of^  and  it  became 
important  to  ascertain  whether  he  was  alive  on  the  8th  of 
June.  Lord  Ellenborough  told  the  jury,  "  that  it  might  be 
assumed  that  Maxwell  was  dead ;  but  that  it  was  for  their 
coDsideratiou  whether  he  was  dead  on  a  particular  day." 
At  the  end  of  a  certain  time  it  will  be  presumed  that  a  ship 
is  lost  or  a  party  dead,  because  it  is  to  be  presumed  that  ^ 

the  ship  or  party  would  have  been  sooner  heard  of  if  not 
lost  or  dead,  but  it  does  not  follow  that  the  ship  was  lost 
or  that  the  party  died  on  the  very  day  on  which  the  pre- 
sumption of  loss  or  death  is  allowed  to  be  raised.  Here 
theo  it  has  not  been  shewn  that  the  right  of  entry  accrued 
within  twenty  years. 

Cur.  adv.  vuU, 

In  this  term  the  judgment  of  the  Court  was  delivered  by 
Denm AN,   C.  J.  (who  stated  briefly  the   facts  of  the 
case,  and  then  proceeded.) — We   are  of  opinion  that  the  Plaintifr  in 
rule  should  be  made  absolute.    There  is  no  doubt  but  2!!?-Tf  kVS,^ 

recover  bj^  tna 

that  the  lessor  of  the  plaintiff  must  recover  by  the  strength  strength  of  hii 
of  his  own  title,  and  in  order  to  do  so,  must  prove  that  he 
had  a  right  to  enter  upon  the  land  sought  to  be  recovered, 
and  that  his  right  accrued  within  20  years  before  the  eject- 
ment brought;  and  consequently,  as  the  presumption  is 
that  a  person  once  alive  continues  so,  until  the  contrary  be 
shewn,  the  lessor  of  the  plaintiff  was  bound  to  prove^  first, 
the  death  of  Matthew  Knight,  and  secondly,  that  it  took 
place  within  20  years  before  the  ejectment  was  brought.  First  point: 
The  absence  of  Matthew  Knieht  abroad  for  seven  years,  ^'^[»  'hat 

.        .  .  anghtofentry 

without  having  been  heard  of,  is  evidence  from  which  the  hai  accrued. 

jury  might  presume,  and,  in  this  case,  probably  did  presume 
his  death.     That  period  has  been  adopted  upon  analogy  to 
the  statute  of  1  Jac.  1,  c.  il»  relating  to  marriages,  and 
that  of  19  Car.  2,  c.  6,  as  to  copyholds  and  leases  for  lives.  ^^of^£St  h' 
Therefore  the  plaintiff  has  certainly  established  the  first  of  has  not  accru- 
the  two  points  necessary  to  maintain  his  case.     But  such  |q  T^an!  ^^ 

Q  2 
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1833.  going  nbroad  and  absence  for  seven  years  has  no  tendency 
to  prove  the  precise  time  wlien  the  party  died,  much  less 
that  the  death  took  place  exactly  at  the  expiration  of  the 
seven  years;  and  no  case  has  been  cited,  nor  are  we  aware 
of  any,  in  which  it  has  been  laid  down  that  a  presumption 
as  to  the  exact  time  of  the  death  ought  to  be  drawn  from 
the  fact  of  absence.  In  Watson  v.  King  it  was  laid  down 
by  Lord  EUenboroughy  that  though  where  a  ship  has 
sailed,  and  has  not  been  heard  of  for  a  considerable  time, 
the  jury  may  assume  that  she  is  lost,  and  that  a  person 
who  was  on  board  of  her  is  dead,  yet  that  it  was  a  matter 
for  their  consideration  whether  such  person  was  dead  on  a 
particular  day.  We  are,  therefore,  of  opinion  that  the 
lessor  of  the  plaintiff,  who  gave  no  other  evidence  of 
Matthew  Knight's  death  than  that  of  his  absence,  failed  in 
establishing  the  second  point,  viz.  that  his  death  took  place 
within  20  years  before  the  time  when  the  ejectment  was 
brought.  The  difficulty  of  proving  the  precise  time  of  the 
death  in  this  and  similar  cases,  appears  at  first  sight  lo 
lead  to  hardship  on  the  lessor  of  the  plaintiff,  who  cannot 
bring  his  ejectment  until  seven  years  have  expired,  for  till 
then  the  death  is  not  to  be  presumed,  and  yet  must  bring 
his  action  within  90  years  from  the  period  when  his  right 
accrued,  which  period  he  is  not  able  to  ascertain.  But  the 
party  would  always  be  secure  if  the  action  was  commenced 
within  20  years  of  the  time  of  the  departure  of  the  person 
upon  whose  death  his  right  would  accrue  (a).  The  case 
where  a  party  is  ignorant  of  his  rights  until  he  is  barred  by 
•  the  statute  of  limitations,  may  also  be  said  to  be  a  hardship. 
On  the  other  hand,  if  we  were  to  lay  down  a  rule  that  death 
.  shall  be  presumed  not  to  have  taken  place  till  the  end  of 

<     (a)  The  twenty  years  allowed  seven  years  when  the  claimant  had 

hy  Qi^Jac.  1,  for  asserting  a  right  no  proof  of  title,  a  disability  had 

of  entry,  would  thus  ho  reduced  supervened,  which  assuming  that 

to  thirteen.    This  appears  to  be  the  twenty  years  had  begun  to  run, 

the  only  hardship  on  claimants,  would  be  no  protection.    And  see 

except  in  cases  where,  during  the  note  (A)  at  the  end  of  this  volume. 
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tfae  fieven  years,  we  should  not  only  be  directing  the  jury,  a 
conclusion  which  would  be  in  almost  all,  probably  in 
every  case,  contrary  to  the  fact,  but  we  should  be  causing 
greater  hardships  to  the  parties  who  may  have  been  in 
possession  for  more  than  £0  years  since  the  actual  death.    - 

Rule  absolute. 


CoTi'LE  «.  Warrington,  Clerk. 
The  defendant,  being  vicar  of  St.  Lawrence,  Jewry,  in  the  Glebe  land  is 

•     1  -1  I      A  bound  by  the 

City  of  Liondon,  by  indenture  bearing  date  9th  August,  delivery  of  the 

1811,  granted  an  annuity  of  150/.,  charged(fl)  upon  that  J^'j'^^^ebonU 
living.     By  this  indenture  the  defendant  covenanted  with  ecclesiastieis 
the  plaintiff,  that  if  he  should  exchange  that  living  for  any  ^''ut^^s  iS °^' 
other  living,  he  would,  within  eight  months,  charge  such  affected  by  the 
living  so  to  be  gotten  in  exchange,  with  the  payment  of  "^j^^f^^e  tL 

the  annuity.     At  the  same  time  the  defendant  executed  a  judgment 

...  confessed  by 

warrant  of  attorney,  authorizing  certain  persons  to  confess  an  incumbent 

judgment    in    an   action    for    1800/.    at    the  suit  of   ^^^e  *^.^^®  ^^'^ 
plaintiff.     By  a  defeazance  on  the  warrant  of  attorney  it  Yorkshire,  is 
was   declared,  that  the  judgment  was  to  be  entered  up  ^^^^^.^  upon 
for   securing   the   payment  of   the   annuity;   and    it    was  the  living,  so 
thereby  agreed,  "  that  no  execution  should  be  issued  upon  registration, 
that  judgment,  unless  and  until  some  quarterly  payment  l^^^^L^n^j- 
or  proportion  of  the  annuity  should  be  in  arrear  foi;  thirty  Rq^ster  Act. 
days,  and  then  and  jn  every  such  case  it  should  be  lawful 
for,  and  the  defendant  did  thereby  authorize  and  empower 
the  plaintiff  to  recover,  and  it  was  thereby  agreed  that  the 
plaintiff,  his  executors  &c.  should  and  might  from   time 
to  time  sue  out  such  execution  or  executions,  upon  or  by 
virtue  of  the  said  judgmeut,  as  he  should  think  fit  or.  be 
advised,  for  the  recovery  of  the  arrears  of  the  annuity  and 
all  costs."     The  defeazance  then  provided,  that  execution 
might  issue  without  reviving  the  judgment  by  scire  facias. 

(a)  Vide  Shaw  v.  Fntchard^  5  Mami.  &  Ryl.  180;  10  B.  &  C.  941. 
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It  then  provided,  that  from  and  after  the  decease  of  the 

defendant  and  full  payment  of  all  arrears  of  the  annuity, 

V.  and  all  costs  8cc.  the  plaintiff  should,  at  the  request  and 
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at  the  costs  and  charges  of  the  heirs  8cc.  of  the  defendant, 
acknowledge  satisfaction  upon  the  roll. 

1811.  The  plaintiff  assigned  the  annuity  to  Meicalf. 

February,  1814.  The  annuity  being  in  arrear,  MeUa/f 
entered  up  judgment  on  the  warrant  of  attorney  and  issued 
execution,  and  sequestered  the  living. 

November,  1814.  The  defendant  exchanged  St.  Law- 
rence, Jewry,  for  the  vicarage  of  Leake,  in  the  North 
Riding  of  Yorkshire,  which  he  still  holds. 

May,  1815.  Execution  was  taken  out  on  the  judgment  on 
the  warrant  of  attorney,  and  -a  fieri  facias  de  bonis  eccle- 
siasticis  issued  to  the  Archbishop  of  York;  and  subse- 
quently for  each  half  year's  annuity  and  the  costs,  similar 
writs  have  from  time  to  time  been  issued,  and  by  successive 
sequestrations  the  vicarage  of  Leake  has  been  sequestered 
down  to  the  present  time. 

November,  1818.  The  defendant,  in  pursuance  of  his 
covenant,  executed  a  deed,  charging  the  vicarage  of  Leake 
with  this  annuity. 

Trinity  Term,  1832.  A  judgment  was  obtained  at  the 
suit  of  Aleggison  and  others,  against  the  defendant. 

10th  August,  1832.  A  writ  of  fi.  fa.  de  bonis  ecclesias- 
ticis  of^the  defendant,  on  the  judgment  obtained  by  Meg- 
gison  and  others,  was  delivered  to  the  Archbishop  of  York, 
previously  to  the  issuing  of  which,  this  second  judgment 
was  registered  at  Northallerton. 

A  rule  was  obtained  by  W.  if.  Watson,  on  behalf  of  the 
second  execution  creditors,  calling  upon  Metcalf  to  shew 
cause  why  the  Archbishop  of  York  should  not  give  pri- 
ority to  the  execution  at  the  suit  of  Meggison  and  others, 
and  suspend  the  execution  of  the  plaintiff's  writ,  or  why 
it  should  not  be  referred  to  the  master  to  ascertain  the 
amount  levied  on  the  judgment  at  the  suit  of  the  plaintiff, 
and  why  the  plaintiff  should  not  pay  the  surplus  above 
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IdOOl.  to  Meggiaon  and  others;  and  also  why  satisfaction 
of  that  judgment  sboald  not  be  entered  on  the  roll, — upon 
two  grounds,  viz.  that  by  8  Geo.  2,  c.  6,  s.  1,  (the  North 
Riding  register  act(a),)  the  first  judgment  not  being  regis- 
tered was  void  as  against  the  second  judgment  and  execu* 
tioo  thereon ;  and,  ^ly,  that  the  first  judgment  was  satisfied, 
more  than  1800/.,  the  penal  sum  in  the  judgment,  having 
been  levied  under  the  sequestration  on  that  judgment. 


jP.  jKeZ/jf  shewed  cause.     He  admitted  that  he  could  uot  Reference  to 
resist  a  reference  to  the  master,  to  take  an  account  of  the  account  of 

moneys  levied  on  the  first  judgment.     On  the  first  point,  he  moneys  levied 
.  under  seques- 

submittedy  that  tiia  judgment  created  no  Hen  upon  the  (ration. 
glebe,  which  could  not  therefore  be  said,  in  the  terms  of 
the  act,  to  be  any  way  affected  either  at  law  or  in  equity. 


W,  H.  tVat^fi,  contrd.  This  case  is  within  the  words  and 
within  the  meaning  of  the  first  section  of  the  Register  Act. 
[LUiJedatef  J .  How  does  a  judgment  affect  glebe  land  of 
a  vicarage  i  Parke^  J.  How  does  this  differ  from  a  common 
fieri  facias  f]  The  effect  of  a  fieri  facias  de  bonis  eccle* 
siasticis  is,  to  enable  a  person  to  obtain  a  writ  of  sequestra- 
tion, whereby  the  profits  of  the  land  may  be  taken;  Tidil'$ 
Prac.  (6);  Arhuckle  v.  Cowtau{c)\  lu  the  same  manner  as 


(tf)  Which  enacts,  "  that  a  me- 
morial of  all  deeds  and  convey- 
ances which  shall  be  made  and 
executed,  aud  of  all  wtlb  and 
devises  in  writing,  and  of  all 
judgmenttf  statutes,  and  recog- 
nixances,  (other  than  such  as  shall 
be  entered  in  the  name  and  upon 
the  proper  account  of  his  majesty, 
his  heirs  and  successors,)  of  or 
concerning,  or  whereby  any  ho- 
nors, manors,  lands,  tenements, 
or  bereditaments,  in  the  said  North 
Hiding  may  be  any  way  affected 
in  law  or  equity,  may  be  registered 
in  sneh  manner  as  is  hereinafter 


directed,  and  that  every  such  North  Biding 
deed  or  conveyance,  judgment,  &c.  Registry  Act. 
shall  be  adjudged  fraadnlent  and 
void,  against  any  suliseqaent  pur- 
chaser or  mortgagee,  plaintiff  or 
coj^nisee,  for  or  upon  'valuable 
consideration,  nnless  such  memo- 
rial thereof  be  registered  as  by 
this  act  is  directed,  before  the 
registering  of  the  memorial  of  the 
deed  or  con^Tyance,  judgment,  &c. 
under  which  such  subsequent  pur« 
chaser  or  mortgagee,  plaintiff  or 
cognisee,  shall  claim.'' 

(6)  9th  ed.  10?3. 

(c)  3  Bos.  &  Pull.  4^1. 
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on  a  levari  facias,  which  is  the  ancient  writ  by  which  any 
lands  were  affected.     lParke,J.  Are  the  lands  bound,  by 
priority  in  the  judgment  or  on  the  delivery  of  the  writ  to 
Warrinctok.  j,^^  archbishop  f]    Undoubtedly  by  the  delivery  of  the  writ 

to  the  archbishop.  Lands  are  only  affected  by  the  elegit, 
although  they  afterwards  are  bound  by  relation  to  the  date 
of  the  judgment.  Lands  of  a  bankrupt^  on  a  commission 
before  elegit  and  after  the  judgment,  pass  to  the  assignees. 
The  statute  8  George  2  looks  to  something  beyond  being 
bound :  the  words  are  **  whereby  any  lands  were  affected 
by  the  judgment  on  the  delivery  of  the  writ  to  the  bishop^ 
and  from  that  time  required  registration ;"  and  consequently 
the  first  judgment  and  execution  thereon  were  ''fraudulent 
and  void"  as  against  the  second  execution. 


Ecclesiastical 
livings  bound 
b^  fi.  fa.  de 
bonis  ecclesi- 
asticis,  not  by 
judgmeat. 


Reference  to 
the  master. 


Mastei's 
report. 


The  Court  was  of  opinion  that  the  lands  in  this  case 
were  affected  by  the  writ  of  execution,  and  not  by  the 
judgment,  and  consequently  the  statute  8  Geo,  2  did  not 
require  that  the  judgment  should  for  this  purpose  be  regis- 
tered. It  was  therefore  referred  to  the  master  to  ascertain 
the  amount  levied  on  the  first  judgment.  And  it  was 
ordered  that  in  the  meantime  the  rule  nisi  should  be  eu* 
larged  until  the  master  had  made  his  report. 

June  14. — The  master  now  reported  that  2393/.  6s.  iOd, 
had  been  levied  under  the  sequestration  issued  by  the  plain- 
tiff, and  that  Metcalf  had  received  5\)SL  6s.  Wd.  over  and 
above  the  1800/.,  for  which  judgment  had  been  entered  up. 


F.  Kelly.  Tlie  defeazance  to  the  warrant  of  attorney 
shews  that  the  judgment  is  to  remain  as  a  security  for  the 
payment  of  the  annuity,  'iliere  is  no  restriction  against  the 
levy  beyond  the  amount  of  the  judgment :  on  the  contrary, 
the  instrument  is  framed  to  allow  the  plaintiff  to  levy  all 
arrears  of  annuity,  even  though  they  should  by  far  exceed 
that  amount.  If  this  were  an  ordinary  judgment,  imdoubt- 
edly  satisfaction  ought  to  be  entered  as  soon  as  the  amount 
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of  the  judgnient  is  paid ;  but  as  this  judgment  is  meant 
only  as  a  security  for  the  payni^t  of  the  annuity  from  time 
to  time,  and  as  this  is  an  application  to  the  equitable  juris- 
diction of  the  Court,  the  Court  will  not  interfere  in  favour 
of  the  defendant  unless  equity  be  done  by  him  to  the  plain- 
tiflF.  [Parke,  J.  Under  the  8  &  9  Will.  3,  c.  11,  which 
enables  a  party  to  suggest  breaches  from  time  to  time, 
could  you  levy  more  than  the  amount  of  the  judgment  ? 
If  not,  you  cannot  do  so  here.]  At  all  events,  the  second 
execution  creditors  cannot  be  entitled  to  the  surplus. 
[Liitledale,  J.  After  the  amount  of  the  judgment  had  been  Trespass,  in 
levied,  the  parties  were  trespassers  in  levying  under  the  judgment 
subsequent  writs.] 


satisfied. 


W,  H.  fVatson,  in  support  of  the  rule.  This  application 
was  made  upon  a  consent,  by  the  defendant,  that  the  surplus 
should  be  paid  to  Meggison  and  others,  the  second  execu- 
tion creditors. 

The  Court  said  that  it  was  quite  clear  that  the  plaintiff 
could  not  in  the  whole  levy  beyond  the  amount  of  the 
penalty  of  the  judgment.  But  a  question  of  equity  might 
arise,  how  the  surplus  should  be  disposed  of;  and  there- 
fore in  that  respect  they  would  not  make  the  rule  absolute. 

Rule  absolute,  without  costs, — that  satisfaction  be 
entered  on  the  roll  from  the  10th  August,  1832; 
that  the  archbishop  give  priority  to  the  writ  at 
the  suit  of  Meggison  and  others  from  that  day ; 
and  that  all  sums  levied  after  that  day  be  paid  to 
them  (a). 


(a)  A  bond,  being  a  security 
only  to  the  amoont  of  the  penalty, 
the  obligee  is  in  no  case  entitled 
to  receive  more  than  that  amount 
and  his  costs  of  suit;  Brangwin  v. 
Perrott,  2  W.  Bla.  119D;  White 
▼.  Seafy,  1  Doug).  49;  Wilde  v. 
Clarkson,  6  T.  R.  303;  Shutt  v. 
Procter,  i  Marsh.  226;   1  Wros. 


Saund.  58  a.  So  in  equity,  inter- 
est is  not  recoverable  beyond  the 
penalty;  Sharpe  v.  Earl  ofScartnh 
rough,  3  Ves.  557;  Mackworth  v. 
Thomas,  5  Ves.  329;  Clarke  v. 
Seton,  6  Ves.  411;  Van  Wyckw 
Montrose,  13  Johns.  (American) 
Rep.  350 ;  Bergent  v.  Boerum,  2 
Caines,  (Am.)  Rep.  256. 
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•An  ftrbitnilor 

to  whom  a 
cause  in  dis- 
pute as  to  the 
amount  of  rent 
due,  and  an 
action  of  re- 
plevin, the 
merits  of 
which  are  in- 
volved in  that 
dispute,  are  re- 
ferred, has  no 
authority  to 
award  a  stet 
processus. 


Leeming  r.  Fearnley  and  another. 

In  Hilary  term  last  Starkie  had  obtained  a  rule  ni»i  to 
set  aside  an  award  made  in  this  case  by  an  umpire  appointed 
according  to  the  terms  of  the  subuEUssion.  The  affidavits 
disclosed  the  following  facts : 

This  was  an  action  of  replevin*  The  plaintiff  held  of  the 
defendant  a  dwelling-house  in  Bradford,  at  the  rent  of  14/. 
and  a  machine  shop  in  the  same  town  at  61,  6i.  a  year.  On 
26tb  November,  1831,  defendant  distrained  upon  the  plain- 
tiff's goods  in  the  dwelling-house  for  the  sum  of  11/.  I3s, 
The  goods  distrained  upon  were  alleged  to  have  been  of 
the  value  of  200/.  On  2dd  November  plaintiff  had  ten- 
dered to  Fearnley  61.  the  whole  amount  then  due  in  respect 
of  the  dwelling-house.  The  remainder  of  the  sum  of 
11/.  135.  was  made  up  of  an  alleged  arrear  of  l/.  IO5. 
and  of  31,  Ss.  rent  due  for  the  machine-shop.  The  plaintiff 
replevied,  and  the  defendants  avowed  for  9/*  10s.  tuider  a 
demise  at  the  rent  of  15/.  upon  which  issue  was  joined. 
By  an  agreement  of  reference,  after  reciting  that  differences 
had  arisen  between  the  plaintiff  and  the  defendant,  touching 
the  amount  of  the  rent  agreed  to  be  given  in  respect  of  the 
dwelling-house,  and  that  this  action  was  depending  in  re- 
spect of  the  distress  made  on  the  fi6th  November,  1831,  for 
rent  alleged  to  be  due  on  the  23d  November,  it  was  agreed 
that  the  action  and  all  disputes  and  differences  whatsoever 
between  the  parties,  touching  the  said*  distress,  and  also 
touching  the  i^nt  that  may  have  become  due  since  the  levy- 
ing the  said  distress,  and  also  the  costs  of  the  reference, 
should  be  referred  to  Wade  and  Mihies  of  Bradford,  and  in 
case  they  should  not  agree,  then  to  the  umpirage  of  such 
|>erson  as  they  should  name  as  umpire.  And  it  was  also 
agreed  that  the  costs  of  the  said  suit  should  abide  the  event 
of  the  said  award.  The  arbitrators  not  being  able  to  agree, 
appointed  Rkhardby  to  be  the  umpire,  who,  after  having 
heard  the  parties  and  received  their  evidence,  awarded  that 
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the  actioD  should  cease  and  be  no  further  prosecuted ;  and         16S8. 
found  that  the  amount  of  rent  agreed  upon  was  14/.  for  the 
dwelling-house,  aud  that  at  the  time  of  taking  the  distress     ''"'v. 
there  was  due  in  respect  thereof  the  sum  of  6/.,  and  that  7L    ^«*«»»*«^' 
had  since  become  due  for  rent  of  the  dwetling-honse.     And 
be  awarded  that  the  said  sums,  together  Id/.,  should  be  forth- 
with paid  by  Leeming  to  Feaml^,  and  that  the  costs  of  the 
reference,  amomiting  to  61*  l6s.,  should  be  paid  hyFeamiey: 
and  that  the  parties  should,  upon  such  payments  being 
made,  mutually  execute  a  general  release  of  all  matters 
in  difference  between  them  up  to  the  day  of  the  date  of 
the  agreement  to  refer.    It  was  contended  on  the  part  of 
the  plaintiff,  before  the  arbitrators  entered  upon  the  refer- 
ence, that  they  had  power  to  inquire  into  and  decide  upon 
the  question  of  excessive  distress,  and  that  the  attorney  for 
the  defendant  FeamUsy  denied  that  they  had  such  power, 
and  stated  that  Leemng  might  bring  his  action  for  an  ex- 
cessive distress,  if  there  had  been  such  an  illegal  distress. 
The  arbitrators  and  umpire  were  advised  that  they  could 
not  exercise  any  control  over  the  costs  of  the  suit. 

The  grounds  of  objection  to  the  award,  set  out  in  the  rule, 
were :  First,  that  the  umpire  ought  to  have  awarded,  as  to 
die  replevin  suit,  in  favour  of  the  plaintiff:  Secondly,  that 
he  ought  to  have  awarded  damages  for  an  excessive  distress: 
Thirdly,  that  he  had  made  his  award  under  a  misapprehension 
of  the  law,  particularly  under  the  erroneous  supposition  that 
under  the  terms  of  the  submission  he  could  not  in  point  of 
law  award  damages  for  an  excessive  distress:  Fourthly,  that 
be  had  awarded  general  releases :  Fifthly,  that  he  had  not 
made  any  award  for  either  party  in  the  replevin  suit,  accord- 
ing to  the  submission. 

jp.  Pollock  and  Milner  now  shewed  cause.  The  umpire 
thought  that  nothing  ought  to  be  recovered  beyond  the  sums 
of  6/.  and  ?/.,  and  therefore  he  has  awarded  a  stet  pro- 
cessus. Inasmuch  as  the  umpire  has  found  that  the  sum 
of  6/.  ;only  was  due  from  the  plaintiff  to  the  defendant  at 
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the  time  of  the  distress  taken,  the  award  is  od  the  face  of  it 
for  the  plaintiff,  and  therefore  the  defendant  is  liable  to  the 
V.  costs  of  the  suit,  which  are  by  the  agreement  to  follow  the 

Fbahnley.    g^gjjj  ^f  jjjg  ^LV^rsifd.    ^Parke,  J.    That  means  the  event  of 

the  suit  referred.]  The  finding  that  money  was  due  de* 
Glares  what  is  the  event  of  the  suit.  [;LiUledale,  J.  Cer- 
tainly not.  It  does  uot  follow  that  because  some  money 
was  due,  therefore  the  distress  was  not  excessive.]  These 
arbitrators  not  being  men  learned  in  the  law,  the  Court  will 
not  minutely  criticize  the  language  of  the  award,  but  willj 
if  it  be  in  their  power,  support  iin  award,  which  is  not 
essentially  defective.  The  arbitrators  thought  that  the  action 
ought  to  be  put  an  end  to,  and  found  that  the  sum  of  6/". 
was  due,  which  they  directed  to  be  paid.  The  Court  will 
presume  that  the  sum  found  to  be  due  is  the  right  amount, 
and  that  all  is  rightly  decided,  unless  an  illegality  appear 
upon  the  face  of  the  award ;  Cramp  v.  St/monds  (a).  In 
-  Jackson  v.  Yabsley  (b),  the  arbitrators  to  whom  an  action  of 
covenant  and  all  matters  in  difference  had  been  referred, 
awarded  the  plaintiff  had  no  claim  or  demand  on  account 
of  any  of  the  alleged  breaches  of  covenant  or  on  any  ac* 
count  whatsoever,  yet  the  Court  decided  that  the  award 
was  final,  and  said  that  it  is  sufficient  if,  looking  at  the  whole 
award,  it  appear  that  the  matter  is  determined.  In  this 
case,  upon  looking  at  the  whole  award,  it  does  appear  that 
the  umpire  has  determined  the  matters  referred  to  him. 

Siarkie  contr4  was  stopped  by  the  Court. 

Per  Curiam,— The  umpire  had  no  power  to  order  a 
stet  processus,  but  ought,  under  the  submission,  to  have 
ordered  that  the  verdict  in  the  replevin  suit  should  be  en- 
tered either  for  the  plaintiff  or  for  the  defendant. 

Rule  absolute. 

(c)  1  Biugh.  104;  7  B.  Moore,      IS  East,  357;  Price  v.  Hollis,  1 
434.  Maule  &  Selw.  105. 

And  see    Chace  v.    WtUmore,         {b)  5  Bam.  k  Aid.  818. 
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Samuel  Coombs,   the  elder,    and  others,  Assignees  of      ^^v^/ 
Samuel  Coombs,  the  younger,  a  Bankrupt,  v,  Beau- 
mont, 

XROVER  for  steam  engines,  other  engines,  trains,  tram  The  fumkure 
waggons,  carts,  weighing  machines,  &c.  laying  the  posses*  ?J  *ro^t™oT 
sioh,  in  the  first  count,  in  the  bankrupt,  in  the  second,  in  which  ibe  par- 

^iB  tv  who  world 

the  plaintiffs.     Conversion,  in  both  counts,  after  the  bank^  the  mine  is  the 
TUptcy.  reputed  owner. 

At  the  trial  before  Gurneyj  B.,  at  the  Monmouthshire  upon  his  bank- 
summer  assizes,  1832,  the  following  facts  appeared:  ruptcy,  will 

The  bankrupt,   at  the  time  of  his  bankruptcy/  occupied,  assignees,  an- 
under  Mary  Jones,  executrix  of  John  Jones,^  mine  called  "*j^  s  73** 
Gellydeeg,  lying  under  a  farm  of  about  200  acres,  which 
he,  together  with  his  then  partners,  had,  by  lease  of  Slst 
May,  1825,  taken  from  Philip  Jo/ies,  who  held  the  premises 
/or  a  term.    The  lease  contained  a  proviso,  that  an  inven* 
tory  should  forthwith  be  made  of  all  the  workmen's  tools, 
movable  engines  and  machines,  and  materials,  being  the 
property  6f  Philip  Jones:  And  it  was  agreed,   that  the 
bankrupt  and  bis  partners,,lheir  executors  8lc.,  should' have 
the  full  use  and  enjoyment  of  the  said  stock  and  movable 
engines  and  materials,  during' the  continuance  of  the  de« 
mise;  and  that  the  said  stock,  workmen's  tools,  and  movable 
engines  and  materials  should,  at  the  expiration  or  sooner 
determination  of  the  said  term,  together  with  all  improve- 
ments, additions,  and  reparations  which  should  be  made  of, 
in,  or  to  the  same  by  the  bankrupt  and  his  partners,  at  any 
time  during  the  term,  should  be  delivered  up  to  Philip 
Jones,  his  executors  &c.,  for  his  and  their  own  use  and 
benefit.     The  lease  also  contained  a  proviso  for  re-entry  in 
case  the  galeages  or  sums  thereby  reserved  should  be  in 
arrear,  and  no  suflicient  distress  should  be  found,  or  in  case 
the  lessees   should   become  bankrupt,  or  any  judgment 
should  be  entered  up  against  them,  and  execution  should 
issue  thereon. 

Philip  Jones  assigned  to  John  Jones,  to  whom  Mary 
Jofiesis 'executrix* 
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1883.  1828.  It  being  found  in  the  course  of  working  this  mine, 

^^T^^^^^       that  it  would  be  convenient  to  the  lessees  to  obtain  a  lease 

Coombs  ,    .   . 

V,  of  part  of  an  adjoining  estate,  called  The  Bryn,  the  property 

of  another  John  Jones,  the  son  of  Mary  Jones,  a  verbal 
agreement  for  a  lease  of  the  coal  under  The  Bryn  was  en- 
tered into.  By  this  agreement^  under  which  the  lesseea 
were  permitted  to  take  possession^  it  was  stipulated,  that  in 
all  respects  the  lease  should  conform  with  that  previously 
granted ;  and  also  that  John  Jones,  the  son,  should  contri'* 
bute  to  the  expense  of  erecting  an  engine  and  of  sinking 
a  new  pit. 

Augusti  I8S9-  One  of  the  lessees  having  failed  before 
tba  lease  could  be  prepared,  the  defendant,  as  the  agent  of 
John  Jones,  the  son,  entered  into  an  agreement  with  the 
other  lessees,  a  memorandum  of  which  was  signed  by  the 
bankrupt,  for  himself  and  partners,  whereby  the  lessees 
admitted  and  agreed  that  the  steam  engine,  machinery, 
pumps,  pipes,  8u:.  and  other  materials  in  and  about  the  pit 
then  sinking  upon  part  of  the  farm  called  The  Bryn,  with 
all  additions  which  might  thereafter  be  made  to  the  same, 
should  be  held  as  the  property  of  John  Jones,  the  son, 
subject  to  the  use  of  them,  on  their  part,  for  raising  coal 
upon  all  the  terms,  conditions,  and  covenants  contained  in 
the  lease  of  The  Gellydeeg  Colliery,  which  was  held  under 
bis  mother,  Murjf  Jones. 

1889*  The  bankrupt  only  remaining,  quitted,  and  from 
this  time  until  his  bankruptcy,  he  occupied  alone*  Many 
of  the  machines,  8(c.  belonging  to  The  Gellydeeg  Mine, 
were  used  in  the  new  pit,  and  other  new  ones,  besides  the 
steam  engine,  were  purchased  for  The  Bryn  by  the  bank- 
rupt. 

7th  February,  183 1 .  Samuel  Coombs  committed  nn  act  of 

bankruptcy. 

10th  February,  1831.  The  defendant,  as  agent  to  Mary 
Jones  and  John  Jones,  the  son,  took  possession  of  the  mines 
and  all  the  machines,  &c. 

12th  February,  183L  The  commission  issued. 

14th  February,  1831.  Coombs  was  declared  a  bftokrupt.. 
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This  action  was  brought  by  the  assignees  to  recover  from         1838. 
Beaumont  the  value  of  the  furniture  of  the  two  mines*    At       tT'^ 

COOUBS 

the  trial  it  was  contended^  by  Campbell,  for  the  plaintiffs,  v, 

that  though  as  between  Maty  Jone$  and  John  Jones»  the  sou, 
and  the  bankrupt,  the  property  in  question  might  belong  to 
the  former  by  virtue  of  the  several  agreements,  yet  inas-* 
much  as  they  had  permitted  him  to  deal  with  it  in  such  a 
manner  as  to  acquire  a  reputed  ownership,  upon  his  bank- 
ruptcy the  assignees  became,  under  the  72d  section  of  the 
Bankrupt  Act,  entitled  to  it  for  the  benefit  of  bis  creditors. 
It  appeared   upon   the  evidence,   that  it  was  commonly 
known  that  old  mines  are  ordinarily  let  ready  furnished, 
but  that  virgin  collieries  are  always  let  without  furniture. 
Ludlow,  Seijt.  for  the  defendant,  contended,  that  engines 
in  no  case  passed  to  the  assignees  of  a  bankrupt,  and  that 
as  to  machinery  and  other  things  in  collieries,  the  right  to 
the  ownership  depended  upon  the  terms  of  the  agreement 
entered  into  between  the  landlord  and  the  tenant ;  and  he 
cited  Horn  v.  Baker  (a)  and  Storer  v.  Hunter  (6),    The 
learned  judge  having  intimated  his  opinion  that  as  Tbq 
Bryn  was  taken  from  a  separate  landlord,  it  was  to  be 
considered  as  a  virgin  colliery,  and  not  as  a  mine  auxiliary  to 
The  Gellydeeg  Mine,  and  that  therefore  the  custom  (if  it 
eiisted)  at  to  letting  old  mines  furnished,  did  not  apply, 
reserving,  however,  to  the  defendant,  leave  to  move  to  enter 
a  nonsuit,  left  three  questions   to  the  jury  as  to  reputed 
ownership  of  the  machinery  and  implements.    Upon  the 
first  point,  which  related  to  the  machinery  and  implements 
belonging  to  The  Bryn  Colliery,  the  jury  found  for  the 
plaintiff;  and  for  the  defendant  upon  the  second  and  third, 
which  related  to  the  machinery,  8lc.  belonging  to  The  Gelly- 
deeg Colliery,  which  at  the  time  of  the  bankruptcy  were 
upon  The  Gellydeeg  Colliery  and  The  Bryn  respectively, 
lu  Michaelmas  term  last,  Ludlotv,  Serjt*  obtained  a  rule 
nisi  for  a  nonsuit,  or  to  reduce  the  verdict  by  the  amount 
of  the  steam  engine ;  against  which  Campbell,  S,  G.,  was 
about  to  shew  cause,  when  he  was  stopped  by  the  Court. 

(a)  9  East,  915.  (6)  5  D.  &  R.  240;  3  6.  &  C.  368. 
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Ludlow,  Serjt.,  R,  F.  Richards,  and  Whatel^,  in  support 
of  the  rule.     It  is  clear  from  the  case  of  Horn  v.  Baker  (a), 
that  in  no  case  engines  which  are  fixed  to  the  freehold,  can 
pass  to  the  assignees  under  the  description,  in  the  statute, 
of  goods  and  chattels  in  the  reputed  ownership   of  the 
bankrupt:  therefore  the  steam  engine  at  The  Bryn  Colliery 
certainly  could  not  pass  to  the  assignees.     In  the  case  of 
Storer  v.  Hunter  {b),  which  was  an  action  of  trover,  to 
recover  the  value  of  engines,  &c.  and  other  implements 
belonging  to  two  collieries,  brought  by  the  assignees  of  a 
bankrupt  who  had  held  the  two  collieries  under  a  lease 
from  the  defendant,  the  lease  was  of  a  colliery,  with  all 
the  engines,  machinery,  and  other  implements,  effects,  and 
things  then  l^ing  in  or  about  the  colliery,  or  used  or  em- 
ployed therewith,  and  containing  a  proviso,  that  at  the  ex- 
piration or  sooner  determination  of  the  lease,  the  lessee 
should  yield  and  give  up  to  the  lessor  all  engines,  machines, 
effects,  and  things  belonging  to  and   used  in  the  said  col- 
liery ;  it  was  held,  that  the  tenant  never  had,  under  this 
demise,  the  possession,  order,  or  disposition  of  the  fixtures 
or  movable  articles,  within  the  meaning  of  21  Jac.  1,  c.  19i 
but  a  mere  qualified  right  to  use  them  during  the  term. 
Mr.  Justice  Bayley,  in  his  judgment,  alluding  to  the  case 
of  the  possession  of  a  furnished  house,  says,  ''In  order  to 
ascertain  whether  the  party  in  possession  is  entitled  to  the 
character  of  owner  (of  the  furniture),  a   further  inquiry 
becomes  necessary ;  for  the  possession  being  such,  that  he 
either  may  or  may  not  be  the  owner,  tlie  party  about  to 
trust  him  is  not  entitled  to  conclude,  from  the  mere  pos- 
session, that  he  is  owner.     In  such  a  case  a  purchaser  1$ 
bound  to  inquire  upon  what  terms  the  property  was  taken, 
and  he  ought  also  to  inquire  what  the  nature  of  the  usage  is 
in  the  place  where  the  property  is  situate.     Now  this  is  the 
case  of  a  ready-furnished  colliery,  if  I  may  be  allowed  the 
expression,  and  as  it  appears  that  the  machinery  and  other 
things  on  collieries  sometimes  belong  to  the  landlord  and 


(a)  9  East,  SI 5. 


(b)  5  D.  &  R.  240;  3  B.  &  C.  368, 
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somelimes  to  the  tenant,  it  must  depend  upon  the  bargain 
between  the  landlord  and  tenant,  to  what  character  the 
latter  is  entitled.''  If  reference  be  made  to  the  agreement 
entered  into  relative  to  The  Bryn  Colliery,  it  will  be  found 
that  there  can  be  no  question  but  that,  according  to  the 
bargain  between  the  landlord  and  tenant,  the  tenant  had 
no  property  in  the  furniture  of  the  mine,  but  merely  a 
qualified  right  to  use  it  during  the  term.  In  Clark  v. 
Crownshaw{a),  which  was  a  case  somewhat  similar  to  the 
present,  the  Court  held  that  the  assignees  were  not  entitled 
to  recover  the  fixtures,  but  that  they  were  entitled  to  the 
movable  >  goods.  This,  however,  appears  to  have  been 
decided  on  the  ground  of  laches  on  the  part  of  the  lessors. 
There  has  been  no  neglect  here  on  the  part  of  the  lessors. 

Denman,  C.  J. — I  think  there  is  nothing  to  take  the 
steam-engine  out  of  the  case  of  Horn  v.  Baker. 

LiTTLEDALE,  J. — I  scc  uo  rcasou  to  deviate  from  the 
principle  laid  down  in  Horn  v.  Baker.  The  case  of  a 
steam«engine  does  not  fall  within  the  mischief  to  which 
chattels  are  open. 

Parke,  J. — The  steam*engine  clearly  does  not  pass  to 
the  assignees.  I  .will  not  say  that  I  came  to  this  conclusion 
upon  the  principle  that  fixtures  affixed  to  the  freehold  are 
not  goods  and  chattels  within  the  statute,  as  laid  dovf^n  in 
Horn  v«  Baker.  The  proper  question,  I  think,  is,  whether 
the  steam-engine  was  the  absolute  property  of  the  bankrupt. 

The  parties  having  agreed  that  it  should  be  referred  to 
an  arbitrator  to  compute  the  amount  of  the  damages,  the 
Court  discharged  the  rule,  with  directions  to  the  arbitrator 
not  to  include  the  value  of  the  steam-engine  in  his  award. 

Rule  discharged  (6). 

(a)  3  Barn.  &  Adol.  804.  fixed  to  posts  let  into  tite  ground  ; 

(b)  The  sheriff  cannot  attach  Rast.  Ent.  66  a  ;  S.  P.,  T.  21 
a  defendant  by  a  table-dormant      H.  7,  fo.  26,  pi.  4. 

VOL.  II.  R 
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1833. 

^■^v^^  Doe,  on  the  demise  of  Smith  and  others  r.  Ann 

Galloway. 

Bj  a  demise  EjECTMENT  brought  to  recover  possession  of  a  bouee 
txA.andikOYt  ^^^  garden  situate  in  Blenheim  Park,  on  three  several 

in  the  occupa-  demises,  one  by  Smith,  Cleeve,  and  Southam:  one  by  Monk, 
tionofJ.5.,  ^  .       fx   ,        i.    i^     ir 

lying  within      5^rflc«y,  and  Stewart;  and  one  by  the  Duke  of  Maribe' 

dar^"  iMd"  ^^^S^»  which  last  demise  was  struck  out  pursuant  to  a 
within  the        judge's  order. 

passes^r^ugh  ^^  *^®  *""'  before  Gurney,  B.  at  the  Oxford  summer 
not  in  the  assizes,  1832,  it  appeared  that  Marsh,  Stracetf^  and  Stewart 
J.jS.  were  seised,  under  a  writ  of  elegit,  of  one  moiety  of  Blen- 

heim Park.  Upon  this  moiety  stood  the  cottage  and  gar- 
den which  had  been  for  many  years  and  still  were  occupied 
under  the  late  and  present  Duke  of  Marlborough  by  the 
defendant.  By  an  indenture  of  lease  made  in  1824,  March, 
Stracey  and  Stewart,  with  the  consent  of  the  duke,  demised, 
and  the  duke  ratified,  unto  Smith,  Cleeve,  and  Southam^ 
"  all  that  part  of  the  park  called  Blenheim  Park,  or  Wood- 
stock Park,  situate  and  being  in  the  county  of  Oxford, 
and  now  in  the  occupation  of  Richard  Smallbones,  in  a  direct 
line  across  the  said  park,  from  the  gate  called  Old  Wood- 
stock Lodge,  leading  out  of  the  town  of  Woodstock  into 
the  said  park,  to  a  certain  gate  called  Coombe  Greeu  Lodge, 
lying  on  the  north-west  side  of  the  said  line,  and  abutting 
on  Coombe  parish  on  the  west,  and  on  Wootton  Park  on  the 
north,  (here  follow  other  parcels,)  together  with  the  Airm« 
houses  and  other  houses,  structures,  buildings,  bams, 
stables,  gardens,  orchards,  backsides,  court-yards,  curtilages, 
closes,  and  inclosures,  ways,  paths  and  passages,  belonging 
or  in  any  wise  appertaining  to  the  said  premises,  and  which 
now  are  in  the  occupation  of  the  said  Richard  Smallbones,*' 
Smallbones  was  a  former  tenant  by  elegit,  of  the  same  part 
of  the  park;  but  it  appeared  that  Mrs.  Galloway,  the 
defendant,  and  her  deceased  husband,  had  been  in  the 
occupation  of  the  premises  for  nearly  50  years,  and  that 
Smallbones  had  never  occupied  them  or  done  any  acts 
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of  ownership  over  them;  Smallbones  also  occupied  the  1833. 
remainder  of  the  park  as  tenant.  It  was  objected  bj 
JervU,  for  the  defendant^  that  as  the  premises  in  question 
were  not  at  the  time  of  the  lease  of  J  8^4,  in  the  occupation  Gallowat. 
of  Smalibones,  but  were  occupied  by  the  defendant,  they 
did  not  pass  by  that  lease.  The  learned  judge  directed  a 
verdict  to  be  entered  for  the  plaintiiF,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  In  last  Michaelmas 
term  Jervis  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered  instead 
thereof. 

Tn^aurdg  Seijt  now.  shewed  cause.  The  only  question 
is^  whether  any  thing  passed  by  the  lease  which  was  not  in 
the  occupation  of  SmaUbimet.  The  premises  are  within 
the  line  described  on  the  defed.  Grammatically  considered; 
the  words  used  would  imply  that  the  whok  of  Blenheim 
Park  was  in  the  occupation  of  Smallbones,  which  was  not 
the  fact.  In  this  case  there  is  sufficient  certainty  in  the 
description  of  the  property  intended  to  pass;  and  the  refer- 
ence to  the  occupation  of  Smallbones,  which  is  untrue^ 
cannot  be  admitted  to  destroy  the  effect  of  the  description 
by  boundaries ;  Wrotesley  v.  Adatm  (a)  $  Vicars  Choral  of 
litd^ld  V.  Ayres(jk).  In  Hobart,  171  (c),  it  is  said)  ^^  In 
grants  of  particulars  sufficiently  once  ascertained,  another 
miaUktug  will  not  frustrate,  though  it  be  false.  Pas.  23  EL 
DftTf  S76:  One  made  a  feoffment  by  attorney  of  *  a  mes- 
suage in  D.  which  was  Richard  Coiton^s/  and  indeed  it  was 
2\  Coiion*B,  yet  it  passed,  for  else  ail  was  to  be  frustrate.'^ 
liOoking  at  the  whole  scope  of  this  demise  it  is  quite  clear 
that  it  was  intended  to  pass  all  that  had  been  extended  by 
the  elegit*  The  words,  *'  and  now  in  the  occupation  bf 
Ji«  Smallbones,**  are  connected  with  that  which  precedes, 
by  the  conjunctive  participle  '*  and;''  the  whole  forms  but 
one  sentence,  and  therefore  the  whole  is  to  be  read  toge- 

(a)  Plowd.  191 .         (b).  W.  Jon.  437.         (c)  SiukOey  v.  Butier, 
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ther.  There  is  ho  reason  here  why  the  house  should  not 
pass;  there  is  nothing  shewn  from  which  it  might  be  pre- 
sumed that  there  was  an  intention  not  to  demise  the  house 
in  question.  In  Doe  deni.  Ashworth  v.  Bower  {a),  the 
devise  was  of  "  all  my  messuages,  situate  at,  in,  or  near  a 
street  called  Shig  Hill,  in  Sheffield,  which  I  lately  pur- 
chased of  and  from  the  Duke  of  Norfolk,  or  his  trustees." 
The  testator  had  four  houses  about  twenty  yards  from 
Snig  Hill,  and  two  houses  about  400  yards  from  that 
street,  all  in  Sheffield,  purchased  at  once,  conveyed  by  one 
conveyance,  and  included  by  the  testator  in  one  contract 
for  redeeming  the  land  tax.  It  was  held  that  only  the 
four  houses  passed.  Littledale,  J.  in  his  judgment  says, 
''Houses  at  or  near  Snig  Hill  would  have  passed  by  the 
former  part  of  the  clause,  although  some  of  them  had  not 
been  bought  of  the  duke,  or  his  trustees,  according  to  the 
rule;  that  where  there  is  a  sufficient  certainty  in  a  descrip- 
tion, a  false  reference  added  shall  not  destroy  its  effect." 

Jervis,  K.  C.  and  Cooper,  in  support  of  the  rule.  The 
objection  is  upon  the  words  of  the  lease  of  1824.  The 
demise  is  of  "  all  that  part  of  the  park  called  Blenheim 
Park  or  Woodstock  Park,  situate  8cc.,  and  now  in  the  occu- 
pation of  Richard  Smallbones"  It  is  limited  to  the  part  in 
the  occupation  of  Smallbones.  [Littledale,  J.  It  does  not 
say,  "  that  part  of  the  park  which  is  in  the  occupation  of 
Smallbones:  but  all  that  part  of  the  park  called  Blen- 
heim Park,  situate  8cc.,  and  now  in  the  occupation  of 
Smallbones,  in  a  direct  line,  and  describing  the  bounda-^ 
ries."  In  the  case  in  Cro.  Car.  129(&),  the  question  was, 
whether  the  whole  of  a  house  passed  to  a  devisee  where 
the  devise  was  of''  the  house  or  tenement  wherein  William 
Nicholls  dwelleth,  called  the  White  Swan  in  Old  Street.'' 
and  it  appeared  that  W.  Nicholls  did  not  occupy  the  whole 
house.  The  Court  held  that  the  description  "  that  house 
or  tenement,  called  the  White  Swan."  necessarily  included 

(rt)  3  Bam.  k  Adol.  453.  (b)  Chamberkiine  v.  rurn^. 
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the  whole  house,  and  that  the  words  after  "  wherein  W, 
Nicholb  dwelleth/'  did  not  abridge  or  alter  the  devise.  It 
was  also  said  that  the  house  being  named  by  the  particular 
name  of  the  White  Swan,  although  W.  NichoUs  had  never 
inhabited  therein,  it  would  have  passed  by  the  devise. 
[Parke,  J.  The  rule  is  laid  down  in  a  note  to  2  Co,  Rep. 
S3  {a),  where  it  is  stated  to  be  a  general  rule  in  the  con- 
struction of  grants  and  devises,  that  wh^re  there  is  sufficient 
certainty  before  by  way  of  description  of  the  thing  granted, 
as  by  giving  to  a  close  a  particular  name,  &c.  there  a  sub- 
sequent mistake,  as  in  the  tenant's  name,  the  number  of 
acres  or  the  rent,  shall  not  hurt  the  grant.]  The  cases  are 
collected  in  Com.  Dig.  tit.  Fait,  and  Viner^a  Abr.  tit. 
Grant  (b).  In  Com,  2>tg.(c)  it  is  stated,  that  if  the  grantor 
conveys  all  his  lands  in  the  tenure  of  A.  in  the  parish  of  D., 
it  is  not  material  that  the  first  part  of  the  description  is 
true,  if  the  whole  is  not  so.  Doddingtons  case  is  thus 
abstracted  by  Lord  Ilobart  in  Stukeley  v.  Butler  {d). 
Henry  the  8th  being  seised  of  the  Hospital  of  Wells, 
whereof  certain  lands  in  Dindace,  out  of  the  circuit  of 
Wells,  which  were  in  the  tenure  of  John  Browne,  were  part, 
granted  unto  Ailworth  all  his  lands  in  the  tenure  of  John 
Browne,  situate  in  Wells,  to  the  said  hospital  belonging. 
And  it  was  adjudged  that  although  the  first  part  of  the 
description,  as  it  was  placed  in  the  patent ''  in  the  tenure  of 
Browne*^  were  true,  yet  the  latter  part  (being  false)  marred 
all,  even  if  it  were  the  grant  of  a  common  person.  [Den- 
man,  C.  J.  The  question  is,  whether  you  must  not  resort  to 
all  the  words  of  the  demise  to  know  what  was  the  intention 
of  the  party  demising.  Suppose  the  demise  had  been  of 
"  all  that  part  coloured  green "  in  a  particular  map,  the 
quantity  would  at  once  be  ascertained  by  reference  to  that 
map,  and  it  would  be  unnecessary  to  look  at  any  other 
parts  of  the  description.  If  it  was  necessary  to  shew  that 
all  parts  of  the  description  are  true,  then  the  position  that 

(a)  DoddingiorCh  case.  (c)  Fait,  E.  4. 

\h)  14  Vin.  Abr.  87,  Grant  Q.  {d)  Hobart,  171. 
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18S3.       falsa  demomtratio  uon  nocet,  would  not  be  correct.     Little^ 
dale,  J.  Here  we  find  a  description  by  boundaries.   The  only 
arguoient  there  can  be  in  this  case,  arises  from  the  circun- 
stance  of  the  words,  '<  now  in  the  occupation  of  22.  SmaU^ 
bones,^*  preceding  the  other  part  of  the  description.]    it  must 
be  admitted  that  but  for  that  the  point  would  not  be  capable 
of  being  argued.    The^j^  description  cannot  be  rejected^ 
In  Doe  V.  Parkin{a)  a  testator  devised  all  his  lands  in  T. 
then  in  his  own  occupation.     The  testator,  at  the  time  he 
made  his  will,  was  seised  of  some  land  in  T.  in  his  own 
occupation,  and  of  other  land  in  T.  which  was  not  in  his 
own  occupation.     It  was  contended  that  the  words  in  the 
will  ^'  now  in  my  own  occupation,''  were  not  restrictive  of 
the  generality  of  the  terms  of  the  devise.     The  Court  held 
that  the  words  were  clearly  restrictive,  and  that  the  kad 
only  in  the  testator's  own  occupation  passed  by  the  wilL 
Ihe  dem.  Ashforth  v.  Bower  (b)  is  in  fact  an  authority 
for  the  defendant;  for  there  the  Court  adhered  strictly  to 
the  first  part  of  the  description.     [Littiedale,  J.  It  is  the 
general   rule  that  you   are  to  take   the  first  description. 
There  would  be  greater  diflSculty  in  this  case  if  the  word 
**  and,"  had  not  been  introduced ;  if  the  words  ^*  now  in  the 
occupation  of  R.  S"  had  stood  alone,  the  case  might  have 
been  different,  because  then  this  grammatical  construction 
would  have  been   impossible.]     It  is  submitted  that  the 
word  "  and,"  does  not  connect  these  words  with  the  de- 
scription of  the  whole  park.     It  should  be  read,  all  such 
part  of  the  park  as  is  now  in  the  occupation  of  12.  Smal^ 
bones:  and  this  construction  is  fortified  by  the  following 
part,  **  together  with  the  farm-houses  and  other  houses, 
structures,  buildings,  8cc.  belonging  or  in  any  wise  apper- 
taining to  the  said  premises,  which  are  now  in  the  occupa* 
tion  of  the  said  Richard  SmaUbones"    It  has  been  said  that 
for  the  purpose  of  the  lease,  all  is  to  be  considered  as  having 
been  in  the  occupation  of  Smallbones;  but  that  is  not  so. 
In  Doe  d.  Freeland  v.  Burt(c),  the  Court  held  that  all 
(a)  5  TauQU  S21.        (6)  S  Barn.  &  Add.  453.        (c)  1  T.  R.  701. 
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cksds  are  to  be  construed  with  reference  to  the  subject- 
HMtler^  twt  that  therefore  evidence  may  be  received  to 
nigahUe  and  explain  a  demise.  Here,  the  evidence  is 
•gtiMl  that  conatruction  of  the  lease  which  is  contended 
for*  If  ibere  had  been  any  express  exception  of  part>  (as 
in  Tke  Vicars  Choral  of  LUchJkld  {a)^  where  the  small 
tiAea  were  excepted,  out  of  a  demise  of  tithes,)  the  case 
might  hwve  beeti  diflPerent.  But  here  there  is  no  exception 
of  any  partioilar  part. 

The  Drtie  of  Marlborough  is  a  party  to  the  lease,  and 
it  is  reasonable  to  suppose  that  there  was  an  arrangement 
that  eertain  portions  should  be  retained  for  his  purposes. 

DsfiMAN>  C.  J.-— This  is  a  case  of  a  lease,  in  which  the 
hnd  demised  is  clearly  deaeribed  by  metes  and  botinds ; 
whick  part  of  the  description,  if  taken  alone,  would  leave 
no  dottbt  as  to  what  was  intended  to  pass.  But  it  is 
sought  to  qualify  this  demise  by  restricting  the  demised 
land  to  that  which  was  in  the  occupation  of  Smallbones. 
Upon  reading  this  description  it  can  hardly  be  possible  to 
say  that  the  description,  taken  altogether,  means  less  than 
the  whole  of  that  part  of  Woodstock  Park  which  lies 
within  the  bounds.  I  see  nothing  to  raise  any  reasonable 
doubt  npon  this  part  of  the  instrument.  Then  afterwards 
there  are  these  particular  words,  ''  together  with  all  farm«* 
houses,  and  other  houses,  structures,  buildings,  barns, 
staMes,  gardens,  orchards,  backsides,  court-yards,  curti- 
kiges,  closes,  and  inclosures,  ways,  paths,  and  passages 
belonging  or  in  any  wise  appertaining  to  the  said  premises, 
and  which  are  now  in  the  occupation  of  the  said  Bichard 
SmaU6ofte9**  These  general  words  being  added  only  for 
the  protection  of  the  grantee,  cannot  qualify  or  restrict  that 
whiah  has  been  already  clearly  grftnted.  The  lease  contains 
a  clear  description  of  the  property  intended  to  be  demised ; 
and  any  thing  inconsistent  with  that  description  must  be 
rejected  as  falsa  demoustratio. 

(a)  Sir  W.  Jones's  Reports,  435. 
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1833.  LiTTLEDALE^  J. — I  am  entirely  of  the  same  opmion. 

The  words^ "  now  in  the  occupation  of  Richard  Smallbo9i€s," 
must  be  taken  as  following  up  the  words  *'  in  the  county 
of  Oxford."  If  the  demise  is  to  be  taken  to  be  restricted 
to  that  which  was  in  the  occupation  of  Smallbones,  the  pas- 
sage must  be  read  without  the  word  *'  and/'  This  might 
induce  a  different  construction.  If  the  words  '^  now  in  the 
occupation  of  Richard  SmaUbones,*'  are  to  be  taken  as  the 
material  part  of  the  description,  more  will  pass  than  is  now 
contended  for,  because  more  was  in  the  occupation  of 
Smallbones. 

The  cases  cited  shew  that  the  words  of  description  are 
first  to  be  attended  to,  and  that  words  of  suggestion  added, 
may  be  rejected  as  falsa  demonstratio.  Doe  v.  Earl  of 
Jersey  (a).  The  case  of  Chqmberlaine  v.  Turner  (6)  is 
similar  to  this.  The  description  of  the  messuage  in  that 
case,  by  the  name  of  the  White  Swan  in  Old  Street,  is 
similar  to  the  description  of  the  land  here  by  the  bounda* 
ries.  It  makes  no  difference  whether  the  land  is  described 
by  a  particular  name,  or  by  the  metes  and  bounds  of  all 
that  would  fall  within  that  name,  if  it  had  been  used. 

Parke,  J. — I  am  also  of  opinion  that  this  rule  ought  to 
be  discharged.  The  rule  of  construction,  both  as  to  deeds 
and  wills, (c)  is  sufficiently  ascertained;  where  the  property  is 
sufficiently  and  particularly  described,  any  subsequent  sug- 
gestion may  be  rejected  as  falsa  demonstratio  \  but  where 
the  description  is  general,  any  suggestion  which  foUows 
may  be  admitted  to  restrict  or  qualify  it.  Here,  if  the 
description  had  been  general,  the  words,  '*  and  now  in  the 
occupation  of  R.  Smallbones"  might  have  been  admitted 
to  restrict  the  operation  of  the  deed,  so  as  to  prevent  the 
whole  park  from  passing,  and  that  part  in  the  occupation 

(a)  1  Barn.  &  Aid.  550;  and  (b)  Cro.  Car.  129. 

afterwards  in  the  House  of  Lords;  (c)  See  note  (B)  at  the  end  of 

3  Barn.  &  Cressw.  870.  this  volume. 
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of  Smallbonet,  though  north  of  the  lilie,  would  have  passed.  1833. 
Here,  if  the  words  apply  to  that  part  of  the  park  only,  and 
in  evidence  it  turns  out  that  the  words  *'  now  in  the  occu- 
pation of  Richard  Smallbones/*  do  not  apply  closely  to  the 
part  previously  described,  but  more  is  occupied  by  Small" 
bones,  the  words  must  be  rejected  as  falsa  demonstratio. 
In  this   case,  there   was  cleatly  a  particular  description 

before }  therefore  these  words  may  be  rejected. 

• 

Rule  discharged  (a), 
(a)  Vide  FmnePs  case,  M.  7  £.  2,  fo.  '^09. 


Doe  dem.  Gwillim  v.  Gwillim  and  Harris. 

GJECTMENT  for  a  dwelling-house,  shop,   and   land.  Under  a  de- 
in  the  county  of  Gloucester,  in  the  occupation  of  the  de-  without  words 

fendants  severally.     At  the  trial  before  Bomnquet,  J.  at  of  inhcriunce, 

.  the  devisee 

the  Gloucester  summer  assizes,  1832,  the  following  facts  takes  only  a 

appeared:  "ul'^Tj. 

...  althoueh  by 

In  1804,  Henry  Gtvillim  made  his  will  in  these  words:     the  will  the 

•  •        •  devisor  oro- 

"  As   touching  such   worldly   estate   wherewith  it   has  f^^^^  to  dis- 
pleased God  to  bless  me  in  this  life,  I  give,  demise,  and  pose  of  his 

tt  worldlv 
dispose,  of  the  same  in  the  following  manner  and  form :         estate." 

**  First,  I  give  and  bequeath  to  my  dearly  beloved  wife 
the  w*oule  of  my  estates  and  goods  and  chattels,  and  living 
stock,  debts,  during  her  widowship  and  no  longer,  to  keep 
it  in  possession,  nor  by  any  husban  or  helpmate  or  com- 
panney-keeper,  or  inmate,  or  by  any  person  that  take  a. 
lese  of  her  life  or  lodger,  but  demeatly  to  go  to  my  dear 
children  as  I  have  appointed  and  disposed  to  them  in  lots 
and  in  money : 

"  Second,  to  my  son  Joseph  Gwillim  I  leave  ten  pounds 
of  good  and  lavvful  money  of  Great  Britain,  out  of  my 
goods  and  chattels  to  be  paid  him : 

"  Thirdly,  to  my  son  Henry  Gwillim  I  leave  the  pece  of 
ground  called  by  the  name  of  Jamesis  Patch,  to  him  and 
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his  lawful  aires  for  ever,  and  if  no  aires,  to  hts  next  brother 
and  bb  lawful  aires  for  ever : 

**  Fourthly,  to  my  son  George  Gmllim  I  leave  the  pece 
of  ground  called  by  the  name  of  Joneses  Patch,  to  hitn  and 
his  lawful  aires  for  ever,  and  if  no  aires,  to  his  nest  brother 
and  his  lawful  aires  for  ever : 

•*  Also  to  my  son  James  G^iUim  I  leave  the  pece  of 
ground  called  by  the  name  of  Matthewses  Patcb,  and  the 
pece  of  ground  called  by  the  name  of  Dallamy's  Patch, 
to  him  and  his  lawful  aires  for  ever,  and  if  no  aires,  to  his 
next  brother  and  his  lawful  aires  fot  ever : 

'*  Also  to  my  son  Samuel  Gwillim  I  leave  the  bam  and 
the  stables,  and  the  low  pcse  of  ground  next  adjoining, 
called  by  the  name  of  Hemesses  Patch,  and  the  other 
called  by  the  name  of  Clareer  Patch,  to  him  and  his  lawful 
aires  for  ever,  and  if  no  aires,  to  his  next  brother  and  his 
lawful  aires,  for  ever : 

'*  Also  to  my  son  WilKam  Gmllim  Soulder  I  leave  the 
pece  of  ground  called  by  the  name  of  the  Qnarel  Patch,  to 
him  and^  his  lawful  aires  for  ever,  and  if  no  aires,  to  his 
brother  John  Gwillim  and  his  aires  for  ever : 

**  Also  to  my  son  John  Gwillim  I  leave  my  dwelling-house 
and  nail  shop  and  sider  mill,  stables,  and  pigscot,  garden, 
bretohouse,  and  the  pece  of  ground  adjoining  it;  also  my 
goods  and  chattels  and  living  stock  that  I  shall  leave : 

'*  Also  to  my  daughter  Mary  Leyrigo  I  leave  the  house 
called  by  the  name  of  the  Dancing  House  and  Gardens,  and 
to  her  son  Henry  Leyrigo  and  his  lawful  aires  for  ever." 

This  will  was  properly  executed  and  attested. 

Henry  Gwillim,  the  testator,  died  in  1817»  leaving /osq^A, 
the  lessor  of  the  plaintiff,  his  heir  at  law,  and  leaving  his 
tviro  other  sons,  Samuel  and  John,  and  his  widow,  him  sur^ 
viving. 

TFhe  widow  died. 

1830. — John  Gwillim  was  convicted  of  horse-stealing, 
and  by  a  conveyance  dated  the  %th  July,  1830,  conveyed 
the  property  in  question  to  the  defendant  Samuel. 

The  property  lies  within  tJie  Forest  of  Dean,  and  wa« 
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alleged  to  be  an  encroachment  on  the  foreet.    In  the  I7tb        isss. 
Edm.  ^  €•  16,  it  is  recited,  that  "  it  is  mid  (a)  m  the      ^^S'-**^ 
county  of  Gloucester  by  ctistoiUy  that  after  one  year  and  9. 

one  day  the  lands  and  tenements  of  felons  shall  revert  ami  OwiixtK 
be  restored  to  the  next  heir  to  whom  it  aughi  fe  ka^  a(^  Haebis; 
scended  if  the  felony  had  not  been  done/* 

The  learned  judge  kft  two  questions  to  the  jury ;  ^l| 
whether  the  pieoiises  in  question  were  old  incroachiMnts 
made  previousiy  to  M  Car.  d,  c.  3,  s.  17;  which  prohibits 
further  grants  from  the  crown(6) ;  secondly,  whether  the  con«> 
veyance  from  John  to  Samuel  was  bonA  fide  or  fraudulent. 
The  jury  found  that  the  deed  was  fraudulent,  and  that  the 
land  had  been  inclosed  previously  to  the  statute  of  Car.  S> 
Upon  this  the  learned  judge,  being  of  opinion  that  by  the 
will  John  took  an  estate  for  life,  and  that  therefore  the  cus- 
tom did  not  apply^  directed  the  plaintiff  to  be  nonsuitedi 
but  gave  him  leave  to  move  to  set  aside  the  nonsuit  and 
enter  a  veidict.  In  Michaelmas  term  last  Campbell  ob* 
tained  a  rule  nisi  to  set  aside  the  nonsuit  and  enter  a  ver- 
dict for  the  plaintiff,  upon  the  authority  of  Gall  v.  tMaile  (c). 

R.  V.  Richards  now  shewed  cause.     The  question  in  this  First  point: 

case  is,  whether  John  took  an  estate  in  fee,  in  tail,  or  for  v  "®'^®*".°?" 
'  '  visce  took  for 

life.  It  is  submitted  that  he  takes  only  an  estate  for  life»  life  or  in  fee. 
as  there  are  no  words  of  limitation  in  the  devise  to  him. 
In  Esdaile  v.  Gatl(jd),  the  words  of  the  will  were  these: 
"  As  to  the  rest  of  my  estate,  the  two  houses  in  S.  and  the 
other  m  F.,  I  give  to  my  loving  wife  M>  M.  for  life;  and 
after  her  decease,  that  in  S.  to  my  daughter  Mary  M,,  the 
other  between  my  two  sons  J.  and  /.  M,  to  be  equally  di- 
vided :  as  to  the  rest  of  my  estate  of  which  nature  soever, 
one-third  to  my  wife,  and  the  rest  to  be  divided  equally 
among  the  three  children."  The  Master  of  tlie  Rolls  de« 
cided,  that  Mary  M.  took  an  estate  for  life  only.     But  the 

(a)   la  the  origMud  <'De  con-  debufstentdesceodiase  si  facta  noa 

suetudine  tamen  dicUur  quod  post  fuisset  felonia/' 

annum  et  diem  terrs  et  tenementa  (b)  Vide  3  Mann.  &  Ryl.  329  n. 

felonum  Gloucestr^  redduntur   et  (c)  8  Bingh.  393. 

rerertentar  •  pfoumo  haredi    cui  (d)  1  Rnsi.  h  Myloe,  540. 
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1833.  Court  of  C.  P.  have  since  decided  differently  upon  the  same 
will  in  an  action  by  a  purchaser  from  Mary  M.,  to  recoVer 
back  deposit  money  (a).  The  Court  of  C.  P.  proceeded 
upon  the  ground  that  it  was  the  testator's  iutention  to  give 
to  his  daughter  all  his  estate  in  the  house  in  S.  But  no 
former  case  can  decide  this  will ;  the  Court  must  put  its 
own  construction  on  each  will  as  it  arises. 
Second  point:  Supposing,  however,  ihni  John  took  an  estate  in  fee 
torn  of  Forest   under  the  will  of  Henry  Gwillim,  still  this  question  remains, 

of  Dean,giv-    whether  this  is  a  case  within  the  custom.     The  custom^  as 

ing  lands  of 

feton  to  his       set  out  in  the  statute  of  16  Edw.  2,  applies  only  to  cases  of 

heir,  applies  to  attainder  and  execution,  for  it  does  not  contemplate  that 

a  CRse  wnere 

tiie  felon  is       the.  felon  is  still  in  esse, 
still  alive. 

CatnpbeU,  S.  G.  and  Busby ^  contrd.  Here  are  words 
sufficient  to  carry  an  estate  in  fee.  The  will  begins,  ''  As 
touching  such  worldly  estate*^  Then  there  is  a  devise  to 
the  wife  of  **  the  whole  of  my  estate."  If  it  had  rested 
there,  the  wife  would  have  taken  the  fee,  but  the  testator 
cuts  down  her  estate  to  an  estate  for  life  or  during  widow- 
hood. Then  follow  these  words,  ''  but  demeatly  to  go  to 
my  dear  children/'  that  is,  all  his  estate.  If  he  had  stopped 
there,  the  children  would  have  taken  as  joint-tenants  in  fee ; 
but  then  the  whole  is  to  go  to  his  children  in  such  lots  as 
he  had  appointed.  The  testator  then  goes  on  to  parcel 
out  his  estate  amongst  his  children,  and  in  doing  so  he 
gives  to  each  of  his  elder  sons  estates  tail,  in  the  several 
portions  allotted  to  them,  with  remainders  over  to  their 
respective  next  brothers.  John  being  the  youngest  of  the 
brothers,  the  testator  deems  it  unnecessary  to  use  the  same 
words  of  limitation,  because  there  was  no  younger  brother 
to  take  after  him  in  case  he  should  die  .without  heirs. 
Upon  the  whole  of  this  will  it  is  clear  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  part  of  his  property, 
and  there  is  no  residuary  clause.  The  word  "  estate"  over- 
rides the  whole  remainder  of  the  devise,  and  that  is  enough 
to  create  an  estate  in  fee ;   Rowe  v.  Bacon  (6).     It  is  to  be 

(ft)  8  Bingh.  333.  (6)  4  M.  &  S.  366. 
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observed  in  the  case  of  John^  the  testator  couples  the  per- 
sonal property  with  the  realty^  and  it  is  clear  that  the  per- 
sonal property  goes  to  John  absolutely.  In  Roe  v.  Patti- 
tofi  (a),  the  testator  devised  "  the  remainder  in  the  abo^e 
stocks,  with  my  freehold  property,  to  my  sister  Margaret 
Stoker^  and  all  other  moneys  due  to  me."  It  was  held, 
that  Margaret  Stoker  took  a  fee  in  the  real  estate ;  and 
from  the  observation  of  Lord  Ellenborough  it  appears  that 
the  judgment  of  the  Court  proceeded  upon  the  consider- 
ation that  the  testator  bad  clearly  given  an  absolute  pro- 
perty in  his  stock,  and  that  it  was  his  intention  to  give  an 
equally  absolute  estate  in  the  freehold  property.  The 
words  used  in  the  will  of  Henry  Gmllim  seem  in  effect 
identical.  Rotve  v.  Bacon  (6),  Femiy  v.  Ewestace  (c),  also 
throw  considerable  light  upon  the  question,  but  the  Court 
will  not  expect  authorities  precisely  in  point  in  a  case  of 
this  sort,  because  of  the  infinite  variety  of  modes  in  which 
persons  of  dilFerent  ranks  and  circumstances  express  their 
intentions. 

Den  MAN,  C.  J. — It  is  very  difficult  to  apply  any  former 
authority,  because  the  Court  is  bound  to  put  its  own  con- 
struction upon  each  will  as  it  arises ;  there  being,  however, 
some  general  rules  of  construction  which  guide  the  Court 
in  construing  the  will.  The  case  of  Gall  v.  Esdaile  does 
not  apply.  It  is  our  duty  to  see  what  the  testator  means 
to  do,  and  to  carry  his  intention  into  effect,  provided  there 
are  words  in  the  devise  which  will  bear  such  a  construction. 
Are  there  in  this  will  words  sufficient  to  give  to  John  an 
estate  in  fee  i  At  first!  thought  that  the  word  estate  per- 
vaded the  whole  will,  but  now  I  am  of  opinion  that  it  does 
not,  because  in  some  of  the  devises  tb^  heirs  6f  the  de- 
visees are'  specially  named.  Whatever  niay  have  been 
the  testator's  intention,  I  think  there  are  no  sufficient  wbrds 
to  pass  the  fee,  and  that  John  took  otily  an  estate  fo^Hfe: 

(a)  IS  East,  931 .        (b)  4  M.  &  S.  366.        (c)  4  M.  &  S.  58. 
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LiTTLBDALE,  J. — I  aoi  of  the  same  opinion.  The  tes- 
tator  leaves  all  his  estates  to  his  wife  during  her  widow- 
hood. Then  by  what  follows  he  shews  that  it  was  his  in* 
teotion  to  pass  all  his  estates ;  but  in  doing  so^  he  gives  to 
several  sons  estates  tai1>  and  when  he  comes  to  J^hn,  sajs 
nothing  about  his  lieirs  or  his  children,  but  uses  words 
which  will  only  pass  an  estate  for  life.  Then  it  is  said,  that 
because  he  takes  an  absolute  interest  in  the  chattels,  he 
shall  have  an  estate  in  fee  in  the  realty.  Now  this  depends 
upon  the  intention^  and  I  confesa  I  cannot  see  what  the  in- 
tention of  the  testator  was ;  perhaps  he  did  not  know  hioi- 
self :  therefore  all  we  can  do,  is  to  see  what  words  are  used. 
Here  there  is  a  devise  to  a  man,  without  saying  **  and  his 
heirs/'  contained  in  a  will,  which  uses  words  of  limilatioa 
in  every  other  devise.  These  words  give  to  /oAn  nothing 
inore  than  an  estate  for  life. 


Parke,  J. — John  takes  an  estate  for  life  only.  We 
must  see  what  the  testator  meant,  or  rather,  to  speak  more 
correctly,  the  rule  is  that  we  must  iuquire  what  the  words 
of  the  will  mean.  Here  it  is  difficult  to  say  what  even  the 
testator  himself  meant.  He  grants  four  estates  tail,  then 
9n  estate  to  John  simply,  without  words  of  limitation,  and 
after  that  another  estate  to  her  daughter  Mary  Leyrigo  and 
her  son  Henry  Leyrigo  and  his  heirs  for  ever.  Thus  the 
devise  to  John  is  between  two  other  estates  in  which  the 
heirs  are  named.  This  shews  that  the  testator  understood 
the  meaning  of  words  of  limitation. 


Patt&son,  J.-^I  am  entirely  of  the  same  opinion.  It 
is  not  necessary  to  decide  between  the  Master  of  the  Rolls 
and  the  Court  of  Common  Pleas,  because  the  language  used 
by  the  testator  in  Esdaik  v.  Gall  is  distinguishable  from  that 
of  the  will  now  before  the  Court.  I  am  not  disposed  to 
carry  the  effect  of  the  word  ^  estate"  further  than  has  been 
done  already.     I  doubt  what  was,  in  fact,  the  intention  of 
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the  testitor ;  but  whatever  that  may  have  been,  the  words 
have  but  one  effect,  and  we  must  pursue  that. 


(a)  And  see  Doe  d.  Nmrii  v. 
Tucker,  3  Bam.  &  Adnl.  473; 
Doe  d.  Clarke  v.  Clarkcy  1  Crompt. 
&  Meeson,  39 ;  and  the  cases  col- 


Rule  discharged  (a). 

lected  in  %  Powell  onDevises,  3d 
edit.  cap.  20,  and  ia  10  Bjrthe- 
wood,  by- Jarman,  210.  See  also 
note  (C)  at  the  end  of  this  volame. 
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and 
Harbis. 


The  King  on  the  prosecution  of  Brindley  v.  Dbwhurst. 

XHIS  was  an  indictment  for  a  libel,  charging  BrindUjff 
who  was  the  master  of  the  workhouse  at  Mellor,  in  the 
covntj  of  Lancaster,  with  having  cruelly  treated  a  female 
paoper*  The  veslry  of  the  parish  in  which  the  workhouse 
ia  situated  having  instituted  an  inquiry  into  the  matter,  and 
having  satisfied  themselves  that  the  charges  were  un» 
founded,t  resolved  to  prosecute  the  defendant  for  the  libel, 
in  vindication  of  Brindley'%  character  and  of  their  own«  A 
hill  of  indictment  was  accordingly  preferred  in  the  naoM  of 
Briniky,  and  found  at  the  quarter  sessions.  The  whole 
expense  of  the  prosecution  was  borne  by  the  parish. 
The  indictmept  was»  at  the  instance  of  the  defendant, 
removed  into  this  Court  by  certiorarii  and  after  conviction 
at  the  Lancaster  spring  assiaes,  1853,  a  rule  to  allow  the 
prosecutor  bis  costs,  under  6  W.  i^  M.  c«  11,  s.  3,  was 
obtained.  Akxmnder,  for  the  defendant,  had,  upon  affida* 
vits  stating  the  above  facts,  obtained  a  rule  to  shew  cause 
why  die  rule  to  allow  costs  should  not  be  set  aside;  against 
which 

F.  Pollock  now  shewed  cause.  Brindley  is  the  party 
grieved  within  the  meaning  of  the  statute,  by  the  act  of 
the  defendant  in  removing  the  indictment.  Although  the 
expenses  of  the  prosecution  were  in  the  first  instance  borne 
by  the  parish,  yet  ultimately  they  must  have  been  borne  by 
Brindley,  either  wholly  or  in  part  as  a  rate-payer. 


A  public  body, 
at  Its  own  ex- 
pense, prefers 
an  indictment 
for  a  libel 
upon  A,t  one 
of  its  officers, 
in  the  name  of 
A.  as  prosecu- 
tor.   The  de- 
fendant re- 
moves the 
indictment  by 
certiorari,  and 
is  convicted. 
No  costs  can 
be  awarded 
under  4  &  5 

c.  1 1,  s.  3. 
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1833.  Denman,  C.  J.  then  called  upon  Alexander  to  support 

^^'^^      his  rule. 
The  Kino 

Dewhurst.        Alexander,  contri.    The  statute  5  FT.  ^  Jf.  c.  1 1,  s.  3, 
enactSi  that  if  a  defendant,  prosecuting  a  writ  of  certiorari^ 
be  convicted  of  the  offence  for  which  he  was  indicted,  the 
Court  of  King's  Bench  shall  give  reasonable  costs  to  the 
prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  any 
civil  officer  who  shall  prosecute  upon  the  account  of  any 
fact  committed  or  done  that  concerned  him  to  prosecute  or 
present.     In  this  case  Brindley  does  not  fill  the  double 
character  of  **  the  prosecutor''  and  '*  the  party  grieved  or 
injured ;"  and,  unless  he  do  that.  Rex  v.  Cooke  (a)  is  in 
point  to  shew  that  he  is  not  entitled  to  costs.    He  is  clearly, 
not  the  prosecutor  in  the  necessary  sense  of  the  word,  inas- 
much as  the  vestry  alone  carried  on  the  prosecution.     lu 
Rex  V.  Edwards,  Hil.  T.  1830,  a  point  similar  to  the  pre- 
sent was  determined  by  this  Court.    That  was  a  prosecu- 
tion, directed  by  the  Commissioners  for  watching  and  light* 
ing the  streets  of  Derby, for  an  assault. upon  one  of  their 
watchmen  whilst  in  the  discharge  of  his  duty*.  The  de- 
fendant removed  the  indictment  by  certiorari,  and  was.  sub- 
sequently convicted.     An  application  by  the  prosecutor  for 
his  costs  was  resisted,  on  the  ground  of  the  prosecution . 
having  been  directed  and  carried  on  by  the  CommiasionerSf  \ 
and  was  on  that  ground  refused.     Nor  is  the  present  .€|ia/& 
within  the  mischief  intended  to  be  provided  against  by  .th^.. 
statute  in  question.     The  object  of  the  act  was  to  piptecU 
against'  liability  to  excessive  costs,  those  who  cojOiUQence 
proceedings    before    a   less   expensive    tribunal.     Hef^^ 
Brifidley  is  not  a  person  who  has  a  greater  .expen3e  ent^jfed 
upon  him  by  the  act  of  the  defendant  in  removing  the 
indictment  from  a  cheap  to  an  expensive  tribunal;     He  is 
clearly  not  liable  to  the  attorney ;  for  the  retainer  was  giv^n 
by  the  vestty,  and  the  liability  to  costs  would  consequently 

(a)  1  Mann.  &  Ryl.  52^. 


The  King 
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be  upoD  them.     It  is,  however,  contended  that  Brindley        1833. 
will  have  to  bear  a  portion  of  them  as  a  rate-payer.     But  a 
rate  for  the  purpose  of  meeting  such  expenses  is  illegal,  v. 

and  such  a  rate  would  be  set  aside  on  appeal.     He  is    I^^whurst. 
therefore  not  liable  to  be  called  upon  to  pay  a  single  shil- 
ling, either  in  the  character  of  rate-payer  or  as  nominal 
prosecutor.    If  so,  he  is  not  within  the  purview  of  the  act. 

Denman,  C.  J. — ^The  case  of  The  King  v.  Edwards 
appears  to  me  to  decide  this  case. 

Parke,  J. — As  to  the  question  whether  Brindleym^^y  be 
called  upon  to  bear  a  portion  of  the  expense  as  one  of  the 
rate-payers,  it  is  not  necessary  to  inquire  further,  for  even  if 
Brindley  be  a  person  grieved  or  injured  by  the  removal  of 
the  indictment,  he  is  only  the  nominal,  and  not  the  real 
prosecutor. 

LiTTLBDALE,  J.  and  Patteson,  J.  concurred. 

Rule  absolute. 


LocKwooD  and  Wright  v.  Salter  and  Wife. 

Covenant  for  the  nonpayment  of  money  secured  to  u^j^r^lj^*"**^® 
the  ptaintiffa  by  the  wife^  before  marriage.    The  defendants  insolvent 
pleaded,  in  barof  the/iirfAer(a)  maintenance  of  the  action,  (iebts"on-^' 
that  since  the  plaintiiFs  had  declared  and  before  the  expira-  traded  by  the 
tion  of  the  time  for  pleading,  the  defendant,  Thomm  Salter,  solvent  dum 
had    been  discharged   under  the  insolvent   debtors*  act.  »oU,areexun- 
General  demurrer,  and  joinder.  '    do  not  revive 

(a)  See  le  Brel  v.  Papillon,  4  East,  502.  '     up^'" Jhe  death 

of  the  husband. 
That  which. is  jCaUed  'f  the  separate  property  of  (he  wife,*'  consisting  of  property  in 
which  the  legal  ownership  is  in  others,  thou(;h  held  for  her  benefit,  cannot,  in  a  court 
of  Uw,aibGl  the  operation  of  the  discharge  of  th^  husband  nnder  the  insolvent  debtors* 
act,  (or  of  his  bankruptcy  and  certificate,)  in  extinguishing  the  antenuptial  debts  of  the 
wife.  If  it  could,  the  existence  of  such  property  should  be  replied  specially  to  a  plea 
setting  up  such  discharge,  &c.  but  would  form  no  objection  to  such  plea  on  demurrer. 

VOL.  II.  S 
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Cresswell,  in  support  of  the  demurrer.    This  is  an  action 
in  which  the  judgment  would  survive  against  the  wife, 
and  therefore!  as  against  her,  the  discharge  of  the  husband 
can  be  no  bar.     Where  a  wife  has  separate  property,  she  is 
liable  to  be  taken  in  execution  upon  a  judgment  against  the 
husband  and  wife :  Ch^lk  v.  Deacon  and  wife  (a),  in  which 
reference  is  made  to  the  case  of  Pitts  v.  Metier  et  rix.(A)  and 
Finch  V.  Duddin  et  ux.(c),  a  case  stronger  than  the  present, 
for  there  the  cause  of  action  had  arisen  after  marriage.     In 
Sparkes  v.  Bell  and  wife^d)^  the  Court  determined  that  a 
wife  possessed  of  separate  property,  who  was  taken  in  exe- 
cution together  with  her  husband,  for  a  debt  contracted  by 
her  before  her  marriage,  was  not  entitled  to  be  discharged, 
although  her  husband  had  obtained  his  discharge  as  an 
insolvent  debtor.     Here,  the  husband  has  been  discharged 
under  the  insolvent  debtors'  act ;  but  that  does  not  sus- 
pend or  annul  the  right  of  proceeding  against  the  wife.     If 
this  plea  were  allowed,  it  would  be  in  effect  to  overrule  the 
case  of  Sparkes  v.  BelL     [Parke,  J.  Have  you  found  any 
cases  in  bankruptcy  upon  this  subject?]     There  is  only 
one  case  upon  a  bankruptcy  of  the  husband ;  and  it  is  true 
that  the  decision  in  that  case  is  in  favour  of  the  plea  now 
pleaded ;  but  it  proceeds  entirely  upon  a  fallacy.  The  case 
is  that  o(  Miles  v.  Williams  et  ux.{e)\  the  whole  judgment 
in  which  proceeded  on  the  ground  that  debts  to  the  wife 
and  from  the  wife  stand  on  the  same  footing.    With  respect 
to  debts  due  to  the  wife,  the  husband  might  have  reduced 
them  into  his  own  possession,  and  so  may  his  assignees  do 
after  his  bankruptcy ;  but  as  to  debts  due  from  the  wife, 
the  case  is  different ;  for  the  separate  estate  of  the  wife, 
out  of  which  these  debts  ought  to  be  paid,  will  not  pass  to 
the  assignees :  Bosvil  v.  Brander  {f).    There  is  no  reason 
why  the  wife  should  be  in  a  better  situation  after  her  hus- 
band's bankruptcy  than  before  it.     Before  the  bankruptcy. 


(a)  6  B.Moore,  128. 
(6)  2Stra.  J 167, 
(f)  lb.  1237. 


((/)  8  Barn.  &  Cress.  1. 
(c)  1  P.  Will.  249. 
(/)  lb.  458. 
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her  separate  property  would  be  liable  for  their  joint  debts  i 
why  not  afterwards  i  This  plea  would  go  to  bar  the  action 
for  ever  against  both.  Supposing  in  this  case  the  pica 
were  held  good,  and  the  husband  died»  there  would  be  no 
power  of  afterwards  suing  the  wifei  whatever  might  be  the 
amount  of  the  property.  [IMiledaU,  J.  The  wife  may 
plead  separately  from  her  husband.  Parke,  J.  The  effect 
of  the  discharge  is  to  operate  as  a  release.  NoWa  if  you 
bad  released  the  husband,  would  you  not  have  released  the 
wife  also  i  Patiesfm,  J.  The  argument  seems  to  go  to 
this ;  that  if  the  action  were  allowed  to  proceed  to  judg- 
meoty  you  would  have  a  right  to  take  the  wife  in  execution, 
and  to  detain  her  in  prison :  should  you  not  have  replied 
this  ?]  The  discharge  does  not  release  the  debt :  the  act 
does  not  take  away  the  right  to  sue,  but  merely  to  arrest 
or  take  in  execution ;  (7  Geo.  4,  c.  57»  ss.  60  Cc  61.)  But« 
supposing  that  the  discharge  does  operate  as  a  release 
generally ;  why,  if  it  operates  as  a  release  of  the  debt  of 
the  wife,  is  she  liaBle  to  be  kept  in  custody  for  not  paying 
it  ?  If  however  she  is  not  released  she  may  be  sued,  and 
her  husband,  who  must  be  joined  for  conformity!  ought 
not,  under  such  circumstances,  to  be  allowed  tq  bar  the 
action  by  a  plea  of  his  discharge.  It  is  not  incumbent  on 
the  plaintiff  to  reply  that  the  wife  is  still  liable  to  be  sued 
and  taken  in  execution  for  the  debt.  The  plea  itself  is 
bad,  for  non  constat  but  that  the  wife  is  possessed  of  sepa- 
rate property,  or  may  acquire  it  after  judgment.  The 
nature  of  the  debt— it  being  a  debt  contracted  by  the  wife 
before  marriage,  and  now  due  from  her  jointly  with  him- 
self— ^is  such  that  the  husband  is  not  entitled  to  be  so  dis- 
charged from  it  that  he  may  plead  his  discharge  in  bar. 
By  the  60th  and  6 1st  sections,  it  is  not  intended  to  give 
him  this  privilege  in  such  a  case.  [Parke,  J.  Would  you 
not  be  entitled  to  come  in  and  prove  your  debt  i  Indeed, 
supposing  a  dividend  of  eighteen  shillings  in  the  pound 
were  to  be  paid,  it  would  be  very  hard  upon  you  if  you 
could  not  do  so  $  as,  if  you  could  not,  you  would  be  left, 
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during  hid  life>  to  your  remedy  against  the  husband^  who, 
until  he  has  paid  off  every  debt,  can  have  no  property  that 
does  not  pass  to  the  assignees.]  Conceding  that  the  plain* 
uSnaght  have  come  in>  he  is  not  bound  to  take  the  divi- 
dend. [Parke,  J,  In  the  case.  In  the  matter  of  M^Wil* 
Hams,  a  bankrupt  (a).  Lord  Redesdale  has  acted  on  the 
case  bf  Milts  v.  WiUiams.  PattesoM,  J.  The  72d  section 
gives  married  women  a  power  to  petition  for  their  discharge 
upon  executing  a  special  conveyance  and  assignment  of  all 
their  property  over  which  they  may  have  any  power  of  dis- 
position; but  this  power  is  given  to  a  married  woman  only 
where  she  is  a  prisoner  for  debt.  This  favours  the  plain- 
tiff's argument,  because  the  wife  could  not  be  in  prison 
unless  there  were  a  judgment  against  her.  That  clause 
was  passed  to  remedy  the  difficulty  raised  in  Chalk  v. 
Deacon.']  The  husband  might  have  pleaded  alone,  and 
thus  have  obtained  all  the  benefit  which  the  law  intended 
to  give.  Therefore  it  may  be  inferred  that  the  present  plen 
is  wrong. 


Archbold,  contr^.  The  plea  is  good  both  as  to  husband 
and  wife.  The  discharge  is  a  bar  as  to  the  wife,  at  least 
during  her  coverture :  indeed,  in  Miles  v.  Williams^ 
Parker,  C.  J.,  who  delivered  the  judgment  of  the  Court, 
thought  it  was  a  bar  altogether.  The  cases  which  have 
been  referred  to  do  not  bear  upon  the  present  point. 
Those  were  applications,  after  judgment,  to  discharge  the 
wife,  and  the  Court  had  only  authority  to  discharge  the 
husband.  Where  an  action  is  brought  against  husband 
and  wife,  after  the  insolvency  and  discharge  of  the  husband, 
to  recover  a  debt  due  from  the  wife  before  marriage,  and 
the  husband  pleads  his  discharge,  the  case  is  widely  differ- 
ent.  But  it  is  said  that  the  plea  is  bad,  because  non 
constat  but  that  the  wife  has  separate  property.  If  it  be 
an  answer  to  this  plea,  that  the  wife  has  separate  property, 
it  should  have  been  replied :  whereas  here  the  plaintiff,  by 

(fl)  1  Scho.  &  Lefr.  173;  vide  post,  ^59,  n. 
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demurring  instead  of  replying,  has  admitted  that  sh^  has 
But  it  would  be  no  answer.    If  they  liad  proceeded* 
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they  could  have  no  execution.     Their  only  remedy  is  ia  a 
Court  of  Equity;  and  the  Court  of  Equity  never  proceed^ 
against  the  person  of  the  wife,  but  against  the  trustee^,  of 
her  separate  property.    Thus  they  seek  to  proceed  against 
a  person,  against  whom  even  a  Court  of  Equity  will  not 
move.    The  plea  of  insolvency  and  discharge  is  completely 
equivalent  to  the  plea  of  bankruptcy.     The  discharge  and 
certificate  are  precisely  the  same  in  effect ;  and  if  the  wife 
be  discharged  by  the  one,  she  is  so  by  the  other.     Miles  v. 
fViUiams  is  admitted  to  be  in  point,  and  it  has  been  recog- 
nized {a)  by  Lord  Redesdale  in  the  case  In  the  mailer  of 
M*  Williams,  a  bankrupt.    The  decision  proceeds  upon  tlie 
principle  that  the  debt  is  the  debt  of  the  husband,  and  may 
be  proved    against  him.      {^Patleson,  J.    That  does   not 
shew  that  it  is  not  also  the  debt  of  the  wife*     An  action 
could  not  be  maintained  against  the  husband  alone.]     The 
debts  due  to  the  wife  pass  to   the  assignees  under  the 
insolvency  of  the  husband,  and  if  the  husband  dies  before 
they  are  reduced  into  possession,  they  do  not  survive  to 
her.     It  would  be  hard  to  say  that  the  debts  due  to  the 
wife  should  be  liable  to  be  distributed  amongst  her  hus- 
band's creditors,  and  that  yet  those  due  from  her  should 
not  be  discharged  by  the  insolvency.     The  72d  section 
has  no  reference  to  this  case.     It  was  introduced  to  meet 
the  decision  in  Chalk  v.  Deacon.     Before  that  act,  if  the 
husband  and  wife  had  been  taken  in  execution  together, 
the  husband  might  have  been  discharged,  but  not>  so  the 
wife,' who,  btecause  she  could  not  give  a  legal  warrant  of 
attorney  that  would  be  operative,  might  have  been  detained 
.  iiV prison) witboiK  anj*6ourt1iaving  the  power  to'relea^  her. 
The  ^nly  operation  of  that  clause  is  to  remedy  that  evfl. 


•I     i 


I' 


(a)  It  does  not  appear  by  the 
report,  Id  1  Schoalcs  &  Lefroy, 
that  MiUt  V.  Williams  was  there 


referred  to  either  in  the  aigunent 
of  couo&el  or  in  l^td  Rcdesdale's 
judgment. 
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Cresswell,  in  reply.     With  regard  to  the  alleged  hardship 
of  holding  that  the  wife  will  not  be  discharged  by  her  hus- 
band's certificate,  that  objection  is  at  all  events  met  by  an 
equal  hardship  on  the  part  of  the  wife's  creditors,  if  it  be 
said,  that  in  case  of  her  surviving,  they  shall  not  be  entitled 
to  require  payment  of  their  debts.     It  is  submitted,  that  if 
the  husband  had  died,  she  could  not  have  pleaded  this  plea; 
and  if  the  creditor  could  have  recovered  against  her,  after 
her  husband's  death,  he  ought  to  be  able  to  recover  during 
the  husband's  life  also.     [Parke,  J.  The  husband  gives  up 
all  the  property,  out  of  which  the  debt  can  be  paid.]    The 
wife  may  have  property  settled  upon  her  to  her  separate 
use,  and  yet  by  this  plea   she  would  be  discharged  for 
ever.    [Parke,  J.  The  trustees  cannot  in  any  case  be  pro- 
ceeded against  except  in  equity.     We  have  no  equitable 
jurisdiction  to  touch  her  separate  property.]     The  legal 
right  is  to  have  the  custody  of  the  person  of  the  wife;  the 
equitable  jurisdiction,  by  touching  her  separate  property  in 
the  hands  of  her  trustees,  would  be  exercised  in  her  favour. 
The  statute  does  not  give  to  the  wife  the  power  of  plead- 
ing the  discharge ;  the  6 1st  section  says,  *'  it  shall  and  may 
be  lawful  for  such  person"  to  plead ;  now  the  wife  is  not 
such  person.     Such  person  is  only  the  person  who  shall 
have  become  entitled  to  the  benefit  of  the  act  *'  by  such  an 
adjudication  as  aforesaid."     [Parke,  J.  Are  there  not  the 
same  provisions  in  the  Bankrupt  Act  ?  (a)    Litlledale,  J.  We 
are  beset  with  technical  difficulties.    In  Comyns*s  I>igest(6) 
it  is  laid  down  generally,  that  "  in  an  action  against  hus- 
band and  wife,  both  ought  to  join  in  a  plea,  and  therefore  if 
the  wife  alone  comes  and  pleads,  there  shall  be  a  repleader;' 
and  it  is  said  also,  "  so,  in  assumpsit  against  husband  and 
wife,  upon  a  promise  of  the  wife  dam  sola,^*  for  which  Cro. 
Jae,  288  (c),  is  cited.]     It  is  a  statutable  plea  given  under 
particular  circumstances,  and   if  the   rule   laid  down   in 
Comyns  applies  to  this  case,  and  this  plea  cannot  be  pleaded 

(a)  Section  196.  (c)  Tmnpion  v.  ^Tcawm,  et  lur., 

{b)  PkadeTf  (9  A.  3,)  pi.  1  &  6.        also  reported  Yeiv.  910. 
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bj  husband  and  wife  jointly,  it  cannot  in  any  shape  be  18S3« 

good.     If  the  intention  was  to  relieve,  where  the  party's  ,^^^^^^ 

.       *  liOC^WOOD 

property  is  given  up,  the  plea  is  not  within  the  principle.  v. 


Saltsb. 


Denmin,  C.  J. — I  am  of  opinion  that  this  is  a  good 
plem.  The  debt  which  this  action  is  brought  to  recover,  is 
one  of  the  debts  of  the  husband,  and  is  therefore  discharged. 
The  same  doctrine  was  laid  down  upon  the  Bankrupt  Act 
in  the  case  of  Miles  v.  IVilUams  ofid  wife,  which  has  never 
been  overruled^  but  which,  on  the  contrary,  has  been  acted 
upon  in  a  subsequent  decision.  With  regard  to  the  cases 
which  have  been  cited,  the  Courts  in  deciding  them  do  not 
seem  to  have  entered  upon  principle,  but  only  to  have  con- 
sidered, in  each  particular  case,  whether  the  party  on 
whose  behalf  the  application  was  made,  had  done  every 
thing  which  he  could  be  fairly  required  to  do.  As  all  the 
wife's  property  vests  in  her  husband  during  coverture,  I  do 
not  ground  my  opinion  upon  any  consideration  as  to  sepa- 
rate property  in  the  wife ;  and  I  agree  with  Mr.  Cresswell, 
dwt  the  effect  of  our  decision  will  be,  that  the  discharge 
will  eoorey  not  only  during  coverture,  but  for  ever. 

LiTTLEDiLE,  J.— »The  casc  from  Cro.  Jac»(ju)  referred 
to  by  Comyns,  shews  that  the  husband  and  wife  were  bound 
to  plead  together,  and  that  if  they  had  pleaded  separately 
it  would  have  been  a  mere  nullity,  and  a  repleader  would 
have  bees  awarded.  There  is  that  technical  difficulty. 
Then  it  is  said  that  it  would  be  hard  upon  the  creditors,  if 
upon  the  death  of  the  husband  they  were  not  to  have  the 
right  against  the  wife  which  they  would  otherwise  have  had; 
that  is  one  of  the  consequences  that  occur  from  the  relation 
of  husband  and  wife,  and  it  would  be  hard  upon  the  hus- 
band if  tins  plea  were  hdd  not  good.  He  has  given  up  all 
his  property,  and  even  his  future  property  has  been  assigned 
Sot  the  benefit  of  his  creditors,  and  it  would  be  a  hardship 

(a)  More  fully  reported  (as  Tampion  v.  Nemam  and  tpife,)  by  TeheT' 
ton,  who  was  of  counsel  with  the  defendants. 
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upon  him  if  he  were  not  discharged  from  debts  due  in  right 
of  his  wife  as  from  others;  for  otherwise  he  himself,  or  the 
wife>  might  be  taken  in  execution  after  all  the  means  of 
making  payment  had  been  taken  from  him.  And  it  is  right 
and  proper  too/ that  they  should  be  held  discharged;  for 
the  husband  has  given  up  to  the  creditors  all  that  he  pos- 
sessed in  right  of  his  wife.  With  regard  to  the  remedy 
against  the  wife  surviving,  after  the  death  of  the  husband, 
that  ought  not  to  be«  The  creditors  should  come  in  and 
prove  under  the  insolvency*  Under  all  the  difficulties  of 
this  case  we  have  before  us  Miles  v.  Williams,  in  which  a 
plea  by  husband  and  wife,  of  bankruptcy,  was  held  good. 
i  think  that  in  law  this  operates  as  an  absolute  discharge. 
If  it  appears  that  in  point  of  fact  the  wife  possesses  sepa- 
rate property,  the  creditor  may  go  to  a  Cotrrt  of  Equity  for 
relief.  But  there  is  no  good  to  be  gained  from  considering 
this  now;  we  are  sitting  as  a  Court  of  Law. 


Parke,  J. — I  am  also  of  opinion  that  this  plea  is  good, 
and  I  think  that  this  was  decided  by  the  case  of  Miles  v. 
Williams,  which  was  very  well  considered  and  decided  by 
Lord  Macclesfield.  The  case  there  was,  that  an  action  was 
brought  against  husband  and  wife  upon  a  bond  entered 
into  by  the  wife  before  marriage,  and  the  defendants  pleaded 
in  bar  the  bankruptcy  of  the  husband  since  the  accruing  of 
the  debt.  And  upon  demurrer  it  was  held  that  the  plea 
was  good,  upon  the  ground  that  this  w*a8  one  of  the  bus- 
band's  debts,  provable  under  the  bankruptcy.  This  is 
just  as  much  the  husband's  debt,  provable  under  his  insol- 
vency ;  and  he  has  here,  as  there,  given  up  all  the  property 
out  of  which  the  debt  could  be  paid.  This  decision  is 
founded  upon  good  sense,  and  is  correct  in  point  of  law, 
and  moreover  has  been  adopted  by  that  very  eminent  law- 
yer Lord  RedesdaU*  I  will  now  offer  a  few  observations 
upon  some  of  the  cases  which  have  been  referred  to.  In 
Sparkes  v.  Bell  and  unfe,  it  is  true,  this  Court  refused  to 
relieve  the  wife;  but  the  point  was  not  brought  before  the 
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Court  as  it  baa  been  to-day.     It  was  not  on  that  occasion 
argued  that  a  discharge  of  the  husband  is  a  discharge  of  the 
wife ;  and  although  the  case  of  Miles  v.  Williams  and  wife 
was  cited  in  argument,  it  was  not  once  referred  to  in  the 
judgment*    That  was  an  application  to  the  equitable  juris- 
diction of  the  Court,  aud  they  might  well  refuse  to  inter- 
fere where  the  wife  refused  to  do  equity,  it  appearing  that 
«be  had  separate  property.     If  the  question  had  been  raised 
by  an  audita  querela,  the  Court  might  have  decided  other- 
wise.   In  Chalk  v.  Deacon  and  wife,  it  does  not  appear  that 
the  husband  had  ever  applied  for  his  discharge  at  all,  but 
only  that  the  wife  had  done  so;  and  the  Court  held,  that 
upon  the  then  act  of  parliament  they  had  not  authority  to 
discharge  her,  because  she  could  not  execute  a  legal  warrant 
of  attorney.     In  consequence  of  this  defect  in  the  old  act, 
the  72d  section  was  introduced  into  the  new  act,  and  applies 
only  to  cases  where  the  wife  is  in  prison,  to  enable  her  to 
petition.     With  regard  to  the  question  of  equity,  we  have 
nothing  to  do  with  that.     Where  the  wife  herself  applies 
to  bo  discharged,  she  may,  under  the  7^d  section,  execute 
a  conveyance,  by  which  any  property  held  in  trust  for  her 
will  be  vested  in  the  assignees ;  that  is  the  only  case  in 
which  she  is  enabled  so  to  do.     If  the  wife  has  any  separate 
property,  it  must  necessarily  be  in  trustees  appointed  by 
some  settlement  or  other  instrument,  and  with  them  we 
cannot  interfere.     It  seems  to  me  that  the  wife  is  as  effec- 
tually discharged  as  if  the  creditors  had  executed  a  release 
to  tlie  husband. 
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P  ATT  ESQ  N,  J. — I  am  entirely  of  the  same  opinion,  and 
I  ground  my  opinion  solely  on  Miles  v.  Williams  and  wife, 
whkh  was  fully  discussed.  I  feel  myself  bound  by  that 
decision,  which  indeed  has  also  been  recognized  by  the  case 
in  Schoales  and  Lefroy,  1  do  not  mean  to  say  that  I  fully 
concur  in  all  the  reasons  which  were  given  for  the  deci- 
sion, and  it  is  indeed  scarcely  reconcilable  with  Sparkes  v. 
Bell  and  w\fe;  but  still  I  feel  bound  by  the  decision.    With 
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respect  to  the  case  of  Sparkes  v.  Beli,  I  think  if  Miles  v. 
Williams  had  been  more  considered,  the  decision  would 
have  been  different.  But,  however,  that  certainly  was  an 
application  to  the  equitable  jurisdiction  of  the  Court,  and 
not  a  matter  upon  the  record.  If  a  wife  were  in  custody 
now,  and  applied  under  the  72d  section  to  be  dischafged, 
I  do  not  see  why  the  Court  might  not  now  refuse  to  dis- 
charge her,  in  order  that  the  credit€MY  might  get  possession 
of  her  separate  property,  under  the  provisions  of  that  sec- 
tion. I  do  not  say  what  might  be  die  effect  of  a  repli- 
cation of  separate  property,  but  that  course  has  not  been 
taken  here*  The  defendants  have  pleaded  a  general  plea 
of  die  discharge,  which  certainly  is  a  protection  to  the  hus- 
band personally. 

Judgment  for  the  plaittdff(«). 


(a)  See  Briacoe  v«  Kennedy,  cited  1  Biown's  C.  C.  18. 


Under  a  power 
to  demise  cer- 
tain lands, 
reserving  the 
ancient  rent,  a 
demise  made 
of  those  lands 
jointly  with 
others  at  an 
entire  rent,  is 
void. 


Doe,  dem.  William  Williams  and  others, 
V.  G.  R.  Matthews  and  others. 

EIFECTMENT  brought  to  recover  two  farms  il.and  B., 
and  two  fields  C.  and  D.,  and  two  allotments  of  common, 
all  in  the  parish  of  Dolgelley,  Merionedisliire.  The  cause 
was  tried  at  the  spring  assizes  for  the  county  of  Merioneth, 
1 832,  before  Bosanquei,  J.,  when  a  verdict  was  taken  for 
the  plaintiff  for  all  the  premises  sought  to  be  recovered, 
such  verdict  to  be  confined  to  C.  and  £>.,  tf  this  Court 
should  so  think  fit,  upon  the  following  case  t 

igth  July,  1 773.  Lewis  Nanney  being  seised  in  fee,  by  his 
win  of  this  date,  devised  to  his  wife  during  her  widowhood, 
remainder  to  his  eldest  son  Robert  Nanney  for  life;  remain- 
der to  trustees  to  support  &c.;  remainder  to  the  first  son 
of  Robert  Nanney  vluA  Jane  his  wife,  in  tailf  remainder  to 
other  sons  in  tail )  remainder  to  their  eldest  daughter  in  tail. 
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with  divers  remainders  over.  In  this  will  there  is  a  power  1^^* 
to  the  testator's  sod,  when  entitled  in  possession,  to  all  or  j. 
any  part  of  his  real  estates,  by  virtue  of  that  will,  to  make 
any  lease  or  leases,  demises  or  grants,  of  such  part  or  parts 
of  his  real  estates  (except  his  capital  messuage  or  tenement 
and  lands  called  Llwyn,)  usually  let  or  then  let  to  farm,  unto 
any  person  or  persons  for  one,  two,  or  three  life  or  lives,  ar 
for  any  term  or  number  of  years  not  exceeding  91,  or  far 
any  term  or  number  of  years  determinable  upon  one,  two, 
or  three  life  or  lives  in  possession,  and  not  by  way  of  future 
interest,  so  as  upon  every  such  lease,  grant,  or  demise 
made  of  such  part  of  the  said  premises  as  had  been  usually 
let  or  should  be  let  at  the  time  of  the  testator's  decease, 
tliere  should  be  reserved  the  Hke  rents,  services,  heriota; 
and  profits,  as  were  then  reserved,  or  more,  with  other 
restrictions  Scc 

1779*  Lewis  Nanney,  the  testator,  died. 

1787'  The  testator's  widow  died,  and  Robert  Natmey 
entered  upon  the  devised  estates,  as  tenant  for  life. 

1 784.  Jane,  the  wife  of  Robert  Nanney,  died,  leaving  by 
kim  an  only  son  Lewis,  and  two  daughters,  the  eldest  of 
whom  married  Thomas  Hartley,  one  of  the  lessors  of  the 
plaintiff,  and  has  issue. 

4th  September,  1800.  By  indenture  of  lease,  with  livery 
of  seisin  indorsed,  between  Robert  Nan»iey,  described  as 
eldest  s<Hi  and  heir  at  law,  and  also  a  devisee  named  in  the 
will  of  Lewis  Nawtey,  of  the  first  part,  and  George  Matthews 
of  the  other  part,  in  consideration  of  the  yearly  rent  therein 
reserved,  and  of  the  covenants,  provisoes,  and  agreements 
therein  contained,  on  the  part  of  MatthewSphis  executors,  to 
be  observed  and  performed,  the  said  Robert  Nanney  demised 
to  the  said  George  Matthews,  his  heirs  and  assigns,  the  two 
farms  A.  and  B.  for  the  lives  of  G.  Matthews,  his  son  and 
daughter,  and  for  the  life  of  the  survivors.  Yielding  and 
paying  unto  Robert  Nanney,  his  heirs  8cc.,  the  clear  yearly 
rent  of  S5L  The  lease  contained  other  reservations  and 
oovcnauts  in  purauanoe  of  the  requisitions  contained  in  the 
will. 
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1833.  10th  Aprils  1813.  By  indenture  between  i2o6er/  Natiney, 

by  the  same  description,  of  the  one  part,  and  G.  Matthews^ 
of  the  other  part,  Robert  Nanfiey  demised  to  G.  MatthewSf 
his  heirs  and  assigns,  the  said  two  farms  of  ji.  and  B,,  and 
also'  the  two  fields  C»  and  D.,  for  the  lives  of  three  persons 
now  living;  yielding  and  paying  to  Robert  Nanney,  his 
heirs  (cc«|  the  clear  yearly  rent  of  40/.,  and  also  yielding  &c. 
according  to  the  other  provisions  of  the  power. 

1B18«  Robert  Nanney  died» 

Two  of  the  lessors  of  the  plaintiff,  William  Williams  and 
Johi  Williams,  were  assignees  by  way  of  mortgage,  of  a 
term  of  500  years,  created  by  the  will  of  Lewis  Natmey, 

IdSO.  Ijcwis  Namtey,  the  grandson,  died,  and  the  estate 
tail  of  the  plaintiff,  under  the  will  of  Lewis  Nanney  the 
testator,  descended  to  his  sister  Mrs.  Hartley, 

G.  Matthews,  the  lessee,  died  in  1828,  having  by  his  will 
appointed  the  two  defendants,  G.  £•  Matthews  and  J.  Mat- 
thews, his  executors. 

The  defendant  William  Evans  occupies  as  tenant  under 
G.  JR.  Matthews  and  J.  Matthews, 

The  two  allotments  of  common  had  been  originally  made 
in  respect  of  the  farms  A.  and  B,  then  leased  as  above  to 
G.  Matthews,  and  it  was  admitted  that  the  right  to  them 
would  follow  the  right  to  those  two  farms. 

C.  and  D.  were  before  and  at  the  time  of  the  death  of 

« 

Lewis  Nanney,  the  testator,  a  part  of  the  demesne  lands 
called  Llwyn,  and  therefore  within  the  exception  in  the 
power. 

J.  and  B,  were  let  by  Lewis  Nanney  the  testator,  in  the 
y^ar  preceding  his  death,  at  yearly  rents,  amounting  together 
to  291. 

The  question  for  the  opinion  of  the  Court  is,  \vkelber, 
under  these  circumstances,  the  verdict  for  the  plaintiff 
ought  to  stand  for  all  the  premises  sought  to  berecoverbd, 
or  for  C.  and  D,  only. 

J.  H»  Lloyd  for  the  plaintiffs.  A  portion  of  the  premises 
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demised  is  excepted  out  of  the  operation  of  the  demising  1888. 
power,  and  an  entire  rent  is  reserved ;  the  lease  is  void  not 
only  as  to  the  two  fields  which  Robert  Nanney  had  power 
to  demise,  but  also  as  to  the  remainder.  Doe  v.  Rendle(a). 
That  case  is  founded  upon  Lord  Mountjo^s  case  (6),  which 
is  indeed  still  stronger,  for  there  a  rent  of  I2d,  was  added  in 
respect  of  a  particular  portion  of  the  lands  demised,  and 
could  therefore  have  been  separated  from  the  reuMlinder. 
Another  point  is  intended  to  be  raised,  which  is,  that  if  this 
lease  of  1818  be  void,  there  is  no  implied  surrender  of  the 
lease  of  1800.  That  lease  was  produced  in  evidence  only 
for  the  purpose  of  shewing  what  amount  of  rent  had  been 
reserved  in  respect  of  the  A.  and  JB.  alone.  The  point  as 
to  the  failure  of  the  implied  surrender,  was  not  raised 
at  the  trial,  or  it  might  have  been  met  by  evidence  of  an 
actual  surrender.  It  cannot  therefore  be  raised  now ;  Roe 
V.  Archbishop  of  York  (c). 

Webby,  contra^.  In  Doe  v.  Rendle  the  reservation  was 
directed  to  be  of  '  the  ancient  and  accustomed  yearly  rent,* 
so  that  under  the  terms  of  that  power  it  was  impossible 
that  there  could  be  any  apportionment  of  the  rents.  Here, 
by  the  terms  of  the  power,  the  reservation  is  to  be  of  the 
like  rent  &c.  as  were  reserved  at  the  time  of  making  the 
will  or  more;  so  that  the  amount  of  the  rent  to  be  reserved 
is  not  ascertained  by  the  power  itself,  as  in  Doe  v.  Rendle, 
Upon  a  reference  to  the  lease  of  1 800,  it  is  seen  that  the 
rent  reserved  upon  that  demise,  which  was  of  the  two  farms 
only,  is  351.,  and  it  is  fair  to  presume  that  the  additional  51, 
reserved  in  the  second  lease,  was  for  the  rent  of  the  ad- 
ditional land  demised  by  it.  In  the  cases  in  which  the 
Courts  have  held  leases  void,  the  reason  has  been  that  the 
evidence  of  the  ancient  rent  would  be  destroyed,  Mr.  J. 
Dumpier  in  Doe  v.  Meyler{d) ;  a  reason  which  cannot  have 
place  where  the  rent  is  capable  of  being  apportioned  to  the 

{a)  3  M.  &  S.  99.  (c)  6  East,  86 ;  3  Smitli,  16a. 

{h)  5  Co.  Rep.  3  b;  poit,  S69.  (d)  2  M.  &  S.  S76. 
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1683.  several  parcels  demised.  [Parke,  J.  The  facts  stated  in 
this  case  do  not  shew  what  the  apportionment  would  be,] 
This  may  be  collected  from  a  comparison  of  the  first  lease 
with  the  second.  In  Doe  v.  Meyler  there  was  a  lease  of 
lands  of  which  lessor  was  seised  in  fee,  jointly  with  lands  to 
which  he  was  entitled  only  for  life,  with  a  leasing  power 
which  was  not  in  this  instance  well  executed ;  and  the  Court 
held  that  the  lease  was  good  after  his  death  for  the  lands  of 
which  he  was  seised  in  fee,  though  bad  as  to  the  remainder. 
Dam/Aer,  J.  at  the  trial,  inclined  to  think  that  the  rent,  be- 
ing  entire,  could  not  be  apportioned,  and  that  therefore  the 
lease  was  wholly  void.  But»  upon  argument  before  this 
Courts  it  was  held  otherwise,  and  that  the  rent  might  be 
apportioned.  In  Ca>*  Lit.  148  b.|  which  is  referred  to  in 
the  judgment  to  that  case,  it  is  laid  down,  that  if  a  man  be 
seised  of  two  acres,  of  one  in  fee,  and  of  another  in  tail,  and 
makes  a  lease  for  life  or  for  years  of  both  acres,  reserving 
a  rent,  the  donor  or  lessor  dieth,  the  issue  in  tail  avoideth 
the  gift  or  lease,  the  rent  shall  be  apportioned.  Why  may 
not  the  rent  be  apportioned  here  between  the  issue  in  tail 
and  the  lessee  of  deceased  devisee  for  life  with  leasing  power, 
as  well  as  there  between  the  issue  in  tail  and  the  lessee  of 
deceased  tenant  in  tail?  [Parke,  J.  In  Doe  v.  Meyler  the 
lease  was  good  during  the  life  of  the  lessor  as  to  the  part  in 
tail  because  of  the  estoppel,  but  it  was  not  good  against  the 
remainder*man.]  In  the  last  edition  of  Sugden  on  Pow- 
ers (a),  it  is  said  '^  suppose  an  estate  to  be  held  in  undi- 
vided moieties,  and  the  same  person  to  be  seised  in  fee  of 
one  moiety,  and  tenant  for  life  with  a  power  of  leasing, 
of  the  other;  and  suppose  him  to  make  a  lease  of  the 
entirety  at  an  entire  gross  rent,  it  seems  that  upon  his 
death  the  rent  would  go  according  to  his  several  interests 
in  the  land,  that  is,  one  moiety  with  the  settled  portion  of 
the  estate,  and  the  other  moiety  with  the  unsettled ;  and 
that  if  the  rent  were  sufficient  in  amount,  the  power 
would  be  well  executed.'^     For  this  position  Mr.  Sugden 

(a)  4th  ed.  eS9. 


Dob 

Matthews. 
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refers  to  the  case  of  How  v.  Whitfield  (a).  In  all  the  leas-  1^83. 
ing  powers  which  have  come  before  the  Courts,  the  instru- 
ment by  which  the  power  was  created  has  required*  as  in 
Lord  Mountjoy*s  case  {b),  that  the  ancient  rent  should  be 
reserred*  {^Parke,  J.  Doe  v.  Meyler  is  like  the  case  of  a 
man  leasing  together  lands  to  which  he  has  title,  and  others 
to  which  he  has  none,  and  an  eviction  taking  place.] 

Upon  the  second  pointy  it  is  submitted  that  the  Court  will 
not  imply  that  the  first  lease  was  surrendered  upon  the  exe- 
cution of  the  second ;  and  if  the  first  term  may  be  taken  to 
be  a  still  subsisting  interest,  it  is  sufiicient  to  support  the 
defendant's  possession  in  this  ejectment. 

Lloyd  was  not  called  upon  by  the  Court  to  reply. 

Denman,  C.J. — ^This  is  a  perfectly  clear  case.  Doe  v. 
Rendle  is  quite  conclusive  upon  the  first  point,  and  as  to 
the  second,  it  is  sufficient  to  say  that  it  is  not  now  raised. 
The  verdict  must  stand  for  the  whole  of  the  premises. 

The  other  Judges  concurred. 

Rule  discharged. 

.  (a)  Powell  on  Powers,  567.  (b)  Ante,  287. 


Clements  v,  Langley. 

Assumpsit  for  money  paid  for  the  defendant's  use.  ^.surety 

Plea:  1st,  non  assumpsit;  2dly,  a  general  plea  of  bank-  .^i^^  fi.forC., 

r*  jn,        /  ^        .^  ,      ,       1  •  1      1        IS  compelled  to 

ruptcy  under  o  Geo.  4,  c.  10,  s.  72;  on  both  which  pleas  pay  the  debt 

issue  was  joined;  3dly,  a  special  plea  of  bankruptcy,  alleg-  J^^f^**® 

ioz  (c),  that  before  the  issuing  of  the  commission,  and  also  of  B.    The 

before  the  defendant  had  committed  any  act  of  bankruptcy,  ^  j^  ^l^. 

the  plaintiff  had  become  and  was  liable  for  a  debt  of  the  swertotheac- 

tion  of  A*  for 
(c)  Fbr  a  concise  mode  of  stat-      the  commission,  vuie  Mann.  Exch.  contribution, 
ing  the  formal  proceedings  under      Pract.  ^51,  9d  edition. 
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defendant,  to  Richard  Clark,  Esq.,  the  chamberlain  of 
London,  secured  by  the  bond  of  the  defendant  dated  23d 
December,  1 826,  which  was  delivered  by  the  defendant  to 
the  chamberlain,  and  at  the  time  of  the  issuing  of  the  com- 
mission remained  in  the  hands  of  the  chamberlain,  beii^g  a 
creditor  of  the  defendant;  that  such  debt  had  not  been 
proved  under  the  commission:  that  the  plaintiff  so, being 
liable  as  aforesaid,  after  the  issuing  of  the  commission  ?ind 
before  any  dividend  had  been  made  under  the  same,  psMd 
the  money  in  the  second  count  of  the  declaration  men- 
tionedj  being  the  debt  for  which  he  was  so  liable  to  the 
chamberlain :  that  the  creditors  who  bad  not  then  proved 
their  debts,  could  at  the  time  of  such  payment  have  re- 
ceived, and  might  yet  receive  under  the  said  commission, 
a  dividend  in  proportion  to  their  respective  debts  without 
disturbing  any  dividends  already  made. 

Replication,  that  the  plaintiff  before  the  issuing  of  the 
supposed  commission  in  that  plea  mentioned,  and  before 
the  defendant  had  committed  any  act  of  bankruptcy,  bad 
not  become  nor  was  liable  for  the  supposed  debt  of  the  de- 
fendant in  the  third  plea  mentioned,  in  manner  ^nd  form 
&c.     Upon  this  issue  was  joined. 

At  the  trial  before  Denman,  C.  J.  at  the  London  sittings 
after  last  Michaelmas  term,  the  following  facts  appeared : 

By  bond  of  23d  September,  1 826,  one  Robert  Cfiatipell, 
and  the  plaintiff  and  defendant  and  two  other  pexspi^s^  (fl^ 
sureties  for  Channel!,)  became  bound  to  Richard Clafk,  £^. 
chamberlain  of  London,  and  his  successors  (a),  in  the  penal 
sum  of  200/.;  the  condition  of  which  bou(^,  after  reciting 
that  Channell  had  applied  to  the  lord  mayor  and  others,  the 


(a)  This  officer  is  a  corporation 
sole  by  custom,  who  may  take  a 
recognizance,  obligation,  &c.,  for 
money  belonging  to  an  orphan,  or 
to  a  matter  under  his  care,  which 
goes  in  tucceuion,  nnd  not  to  liis 
executors  or  administrators ;  vide 
M.  8  E.  4,  fo.l8,  pi.  29;  Bird  v. 


Wa/ord,  Cro.  £1.  464,  682;  Ful- 
wood's  case,  4  Co.  Rep.  64  b,  65  a. 
So,  by$iiiiute,  the  president  of  the 
college  of  physicians  may  have  a 
writ  of  scire  facias  quare  execu- 
tionem  non  upon  a  judgment  reco- 
vered by  his  predecessor.  Aikint 
V.  Gardener^  Cro.  Jac.  159« 
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then  trnstecs  tinder  tlie  will  of  Samuel  Wi/son,  Esq.,  for  the         ^3^^:, 
loan  of  100/.,  and  that  they  had  directed  Richard  Clark,  Esq. 


Clemtms 


Lamgley. 


the  chamberlain  of  the  city  of  London,  to  advance  the  sum  _  v. 
of  100/.,  upon  the  terms  and  conditions  thereinafter  men- 
tioned, was  declared  to  be,  that  if  Ckatntell,  his  heirs  8cc. 
should  pay  to  the  chahiberlain  or  his  successors,  the  prin- 
cipal sum  of  100/.,  with  interest  for  the  saine,  for  and 
during  such  and  so  long  time  as  the  said  trustees  should 
think  proper  to  permit  and  suffer  Channell  to  keep  and 
use  the  said  principal  sum  of  100/.,  at  and  after  the  rate 
and  in  the  manner  following;  that  is  to  say,  &c.  such 
interest  to  be  paid  by  equal  half-yearly  payments;  and  in 
case  Channell  should  at  the  end  of  five  years,  in  case  the 
trustees  should  so  long  permit  and  suffer  him  to  keep  and 
use  the  sum  of  100/.,  well  and  truly  pay  unto  the  chamber- 
lain of  the  city  of  London  the  whole  principal  sum  of  100/. 
so  lent  and  advanced  to  him,  together  with  all  interest 
due  thereon;  and  also  in  case  the  trustees  should  be 
minded  or  think  proper  to  call  in  and  receive  the  said 
principal  sum  of  100/.,  together  with  all  interest  then  due 
for  the  same;  then  if  Channell^  his  heirs  &c.  did  and 
should,  within  twenty-one  days  next  after  demand,  well  and 
truly  repay  and  return  unto  the  chamberlain  of  the  said  city, 
for  and  on  account  of  the  said  trust,  the  said  principal  and 
entire  sum  of  100/.  so  lent  and  advanced  as  aforesaid,  to- 
gether with  all  interest  then  due  thereon,  then  tlie  obli- 
gation should  be  void,  otherwise  &c.  Upon  the  bond  were 
indorsements  of  the  receipt  of  one  year's  interest,  due  on 
December  23,  1827  and  1828  respectively,  and  also  of  the 
receipt,  on  the  11th  October,  18S0,  of  3/.  10$.  for  interest 
for  ,l|  j«ar,  and  of  the  whole  principal  money  of  100/.' from 
the  pkkitiff  tnA'  the  two  other  co-sureties.  The  commis- 
sion against  the  defendant  was  dated  20th  August,  1829, 
and  his  certificate  was  signed  on  the  23d  November,  1829. 
No  application  for  payment  of  the  principal  was  made  by 
the  obligee  to  Channell^  until  26th  May,  1830,  and  the 
sureties  themselves  were  not  called  upon  to  pay  until  the 
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lOlh  September,  1830.  The  defendant^  upon  being  called 
upon  to  contribute  his  proportion  of  100/.  and  SA  lOf., 
refused  to  do  so,  on  the  ground  of  his  having  become 
bankrupt  since  the  execution  by  him  of  the  bond,  and  the 
other  three  sureties  were  eacli  of  them  in  consequence 
obliged  to  pay  and  did  pay  34/.  lOs.  in  lieu  of  25/,  IJs.  6d,j 
which  would  have  been  their  respective  proportions,  if  the 
defendant  had  joined  with  his  co-sureties  in  satisfying  the 
bond.  This  action  was  brought  by  the  plaintiff  to  recover 
from  the  defendant  the  sum  of  8/.  1^.  6d,,  being  the  suri- 
plua  amount  which  the  plaintiff  had  been  obliged  to  pay 
owing  to  the  defendant's  default.  The  jury,  under  the 
direction  of  the  learned  judge,  found  a  verdict  for  the  plain- 
tiff^ damages  8/.  125.  6^.,  but  leave  was  given  to  move  to 
enter  a  nonsuit.  White  having  obtained  a  rule  nisi  in 
Hilary  term  following, 


Plati  and  W,  H.  tVatson  now  shewed  cause.  The  ques* 
tion  here  is,  whether  this  case  falls  within  the  5itd  section 
of  6  Geo,  4,  c.  l6(a).  It  is  dear  that  if  the  defendant  had 
not  become  bankrupt,  he  would  have  been  liable  to  each 
co-surety  to  the  amount  paid  beyond  one-fourth ;  and  it  is 


(a)  Which  enacts,  '^  th|](t  any 
person  who  at  the  issuing  the  com- 
mission shall  be  surety  or  liable 
for  any  debt  of  the  bankrupt,  or 
bail  for  the  bankrupt,  either  to  the 
sheriff  or  to  the  action,  if  he  shall 
hare  pnid  the  debt,  or  any  part 
thereof,  in  discharge  of  the  whole 
debt,  (although  he  may  have  paid 
the  same  after  the  commission 
issued,)  if  the  creditor  shall  have 
proved  his  debt  under  the  commis-  - 
sion,  shall  be  entitled  to  stand  in 
the  place  of  such  creditor  as  to  the 
dividends,  and  ail  other  rights  un- 
der the  said  commission  which 
such  creditor  possessed  oi*  WY)u1d 
be  entitled  to  in  respect  of  such 


proof;  or  if  tlie  creditor  shall  not 
have  proved  under  the  commission, 
such  surety  or  person  liable,  or  bail, 
shall  be  entitled  to  prove  his  de* 
mand  in  respect  of  such  pay  peat, 
as  a  debt  under  the  commission, 
not  disturbing  the  former  divi- 
dends, and  may  receive  dividends 
witli  the  other  creditors,  allliough 
he  may  have  become  surety,  liable 
or  bail  as  aforesaid,  after  an  act 
of  bankr^iptcy  committed  by  ^ucft 
bankrtipt:  Provided  UiHt  such  p^c^ 
^qo  bfid.  nqt^  w^n  he  .l^^c^n^f  such 
surety  or  bail,  or  so  liable  as  afore- 
said, notice 'of  any 'act  of'baiik- 
rupky  by  such  baiikfnpl  oommit'*' 
ted.*^ 
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•ubmitted  that  the  52d  section  of  the  Bankrupt  Act  does 
not  make  this  a  debt  provable  under  the  commission. 
The  section  applies  only  to  cases  where  the  bankrupt  is  the 
principal,  and  where  the  debt  would  at  some  time  or  other 
become  due  from  him.  The  plaintiff  and  the  defendant  in 
this  case,  at  the  time  of  the  bankruptcy^  were  co-sureties 
for  ChannelL  It  was  then  uncertain  whether  they  would 
be  called  upon  at  all  to  pay,  for  they  were  not  bound  to  pay 
except  after  default  in  their  principal.  How  can  it  be  said 
that  the  plaintiff  was  surety  for  a  debt  of  the  defendant, 
and  that  in  that  character  he  paid  the  defendant's  debt? 
The  section  plainly  shews  that  it  was  the  object  of  the 
legislature  to  protect  sureties  of  principal  debtors;  the 
words  used  are  intended  to  apply  only  to  cases  where  the 
bankrupt,  upon  obtaining  his  certificate,  would  be  discharged 
from  the  debt.  This  was  not  the  debt  of  the  defendant ; 
nor  was  it  a  debt  which  was  capable  of  being  proved  under 
the  commission,  in  which  case  alone  it  would  be  discharged 
by  the  certificate.  [Patttson^  J.  It  was  put  at  the  time  of 
moving  for  this  rule,  that  the  bond  was  forfeited  at  the  time 
of  the  bankruptcy,  by  the  non-payment  of  interest  half- 
yearly,  according  to  the  terms  mentioned  in  the  condition 
of  the  bond,  and  that  therefore  the  bond  was  provable 
under  the  commission.]  The  sureties  were  not  liable;  it 
was  not  adebt  until  the  parties  had  been  called  upon  to  pay. 
The  t^riterion  is,  whether  the  debt  was  provable  under  the 
commission.  \n  Ahop  and  another  v.  Price{a),  the  bond 
and  condition  were  similar  to  the  present,  and  the  action 
was  brought  by  the  surviving  obligee  against  the  defendant, 
one  of  the  sureties,  who  hod  become  bankrupt,  and  had 
obtained  his  certificate.  It  was  admitted  that  the  bond 
had  not  l)ean  forfeited  by  the  breach  of  any  of  the  stipula- 
ti^nB  in  ihm  condition  till  after  the  bankruptcy,  and  the 
question  arose  whether  sit  the  time  of  the  bankruptcy  this 
was  or  was  not  a  debt  which  could  have  been  proved  under 
the  commission.  .  Lord  Mansfield,  who  delivered  the  opi- 

(a)  1  Doaglas;  160. 
T  2 
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nion  of  the  Court,  said,  '*  We  think  this  was  not  a  debt 
which  could  have  been  proved  under  the  commission,  for 
V.  the  defendant  was  not  originally  the  debtor.     It  was  not'a 

debt  to  be  paid  by  him  in  futuro  at  all  events,  but  depended 
on  the  acts  of  the  principal,  viz.  whether  he  did  or  not 
comply  with  the  stipulations  in  the  condition  of  the  bond." 
This  shews  that  the  obligee,  if  he  had  not  been  satisfied, 
could  now  recover  against  the  defendant.     The  condition 
of  the  bond  here  is  not  such  that  the  sureties  can  upon 
forfeiture  be  considered  as  sureties  for  each  otherl     The 
money  was  payable,  not  upon  a  specific  day,  but  upon  a 
contingency,  viz.  when  the  trustees  should  think  proper  to 
call  it  in.     There  was,  it  is  true,  a  limit  of  iive  years,  but 
that  had   not  expired  at  the  time  of  bringing  the  action; 
and  the  condition  as  to  interest  was,  that  it  should  be  paid 
half-yearly,  if  the  trustees  should  think  proper  to  continue 
the  loan  so  long.     There  was  no  breach  of  the  condition 
as  to  the  principal  money,  until  after  the  bankruptcy ;  and 
it  is  submitted  that  the  part  of  the  condition  which  relates 
to  the  payment  of  interest,  was  not  at  that  time  broken; 
for  though  the  money  had  not  been  paid  at  the  day  when 
it   became   due,   it  w*as    paid    before    the   bankruptcy  (a). 
Supposing  the  interest  to  have  been  due  it  was   provable, 
but  having  been  paid,  there  could  be  nothing  to  prove.. 
Where  the  breach  of  condition  has  been  satisfied,  you  can<> 
not  prove  under  the  commission.     [^Littledale^  J.  In  cases 
of  annuity  bonds,  it  has  been  held  that  a  forfeiture  by  non« 
payment  at  the  day,  although  the  arrears  have  been  paid 
before  the  bankruptcy,  made  the  principal  sum  provable. 
Parke,  J.  So  also  in  the  case  of  a  bond  to  replace  stock, 
a  breach  by  the  non-payment  of  dividends  has  been  held  to 
make  the  debt  itself  provable.     Patte^on,J,    In  JVood  v. 
Dodgson^b),  it  was  decided  that  a  defendant  might  plead 
his  certificate  in  discharge  of  an  action  brought  under  these 

(fl)Tlie  Inst  half-yearly  payment  until  after  tlio  bankruptcy;   vtd^ 

of   interest,     which    accrued    in  ffn/^,  271,  ?72. 
June,  18'^P,  before  the  bankruptcy,  (/>)  2  ^I.  &  S.  195, 

appears    not  to   have   been   paiil 
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circumstances.     The  two  plujntiffs  and  the  defendant,  who 
were  partners  as  warehousemen,  dissolved  partnership,  and 
by  deed   thg  plaintiffs  assigned  to  the  defendant  all  their 
shares  in  the  partnership  debts  and  effects,  and  he  cove- 
nanted to  pay  all  debts  then  due  from  the  partnership,  and 
to  indemnify  the  two  from  the  payment  of  such  debts. 
The  defendant  afterwards  became  bankrupt,  and  obtained 
bis  certificate^  and   the  plaintiffs  having  been  obliged  to 
pay  a  partnership  debt,  brougiit  their  action  against  the 
defendant  upon  his  covenant.     Parke,  J.  IVood  v.  Dodgson 
has  been,  agted  upon  in  several  cases.     There  was  a  case 
in  the  Conynon  Pleas,  and  another  in  this  Court.]     This 
wa9  not  the  debt  of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy.     The   cases  contemplated  by  the   act   are  cases 
where  the  principal  debt  was  the  debt  of  the  bankrupt; 
that  might  have  been  the  case  with  partners.     In  the  case 
of  Wood  V.  Dodgson,  the  party  had  rendered  himself  liable 
by  the  covenant  to  indemnify.    Browne  \\Lee{a)  was  upon 
the  17th  section  of  49  Geo.  3,  c.  121,  which  enables  an 
annuity  creditor  to  prove  under  the  commissiotf,  and  makes 
the  certificate  of  a  bankrupt  a  discharge  of  his  annuity. 
The  Court,  looking  entirely  at  the  relation  of  principal  and 
surety,  held  that  one  of  the  co-sureties  for  the  payment  of 
an  annuity,  who  had  paid  money  on  account  of  the  annuity 
after  the  bankruptcy  of  a  co-surety,  might  recover  against 
such  co-syrety  in  an  action  for  contribution,  although  he 
had  obtained  his  certificate,  because  there  was  no  means  of 
ascertninipg  the  interest  at  the  time  of  the  bankruptcy  of 
ope  co-surety,  who  was  only  liable  to  pay  in  case  of  default 
of  his  principal,  and  might  not  be  called  upon  to  pay  at  all. 
Herp,  Chauuell  is  the  principal,  the  others  are  mere  sureties; 
at  the  lime  of  the  bankruptcy  there  was  no  debt.     Chan- 
uell  m^ht  have  paid  the  debt  notwithstanding  the  bank- 
ruptcy, and  then  all  the  parties  would  have  been  exonerated. 
Therefore  there  was  nothing  properly  provable  under  the 
commission^     The  debt  of  C/iannell  was   moreover  not 
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wholly  upon  bond,  but  upon  the  original  loan,  which  was  to 
Chanmll  only,  and  therefore  there  was  no  debt  from  plain- 
tiff and  defendant,  until  there  bad  been  a  default  in  pay- 
ment by  ChannelL 


White,  contrf^.  This  rule  was  moved  for  upon  the 
ground  that  this  was  a  debt  due  from  the  defendant  to  the 
trustees  at  the  time  of  the  commission  being  issued.  The 
51st  section  of  the  bankrupt  act  is  in  these  words:  "  And 
be  it  enacted,  that  any  person  who  shall  have  given  credit 
to  the  bankrupt,  upon  valuable  consideration^  for  any 
money  or  other  matter  or  thing  whatsoever,  which  shall  not 
have  become  payable  when  such  bankrupt  committed  an 
act  of  bankruptcy,  and  whether  such  credit  shall  have  been 
given  upon  any  bill,  bond,  note,  or  other  negotiable  security 
or  not,  shall  be  entitled  to  prove  such  debt,  bill,  bond, 
note  or  other  security,  as  if  the  same  was  payable  presently^ 
and  receive  dividends  equally  with  the  other  creditors,  de- 
ducting only  thereout  a  rebate  of  interest  for  what  he  shall 
so  receive,  at  the  rate  of  5  per  cent.,  to  be  computed  from 
the  declaration  of  a  dividend  to  the  time  such  debt  would 
have  become  payable,  according  to  the  terms  upon  which 
it  was  contracted.'*  This  comes  within  the  terms  of  tlie 
act.  Here  was  a  bond  not  payable  until  a  certain  number 
of  days  after  the  bankruptcy.  One  argument  appears  to 
treat  this  as  a  debt  upon  a  contingency ;  but  the  money  is 
payable  a  certain  number  of  days  after  demand,  and  there* 
fore  the  debt  is  nut  contingent.  But,  supposing  that  it  is 
a  debt  upon  a  contingency,  the  case  of  Ex  purle  Myers  (a) 
shews  that,  even  if  contingent,  it  is  provable.  Th^  .case 
on  the  other  side  rests  mainly  on  the  argument  tb^t.the 
debt  was  only  contingent.  But  certum  est  qood  .cortum 
reddi  potest.  In  Afla/o  v.  Fourdrinier  (b),  Lord  C  J. 
Tindal  considered  liability  to  the  debt  to  be  sufficient, 
although  the  party  were  not,  strictly  speaking,  a  surety; 


(a)  2  Montagu  &  Bligh;  939. 


(b)  3  M,  &  P.  748. 
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£r  parte  Sniiih{a)*  It  it  not  necessiry  to  contend  that 
these  four  persons  were  sureties  for  each  other ;  but  it  is 
suhinitted  tbM  the  plaintiff  was  liable  to  the  debt  which 
the  bankrupt  owed  to  the  trustees.  In  Wood  v.  Dodg$ony 
Le  Btanc,  J.  says«  ''  Before  the  a€t>  the  original  debt 
WOttM  baire  been  barred  by  the  certificate ;  and  the  remedy 
proposed  seems  to  have  been«  that  when  any  person  at  the 
issuing  of  the  commission  should  be  surety  for  or  liable  for 
the  original  debt  of  the  bankrupt,  the  bankrupt  should  be 
relieved  in  the  same  manner  from  all  claims  of  such  per-^ 
son  arising  out  of  the  original  debt,  although  the  cause  of 
nction  arose  after  the  bankruptcy/*  Here,  there  was  an 
erigirtsd  debt  of  the  defendant  before  the  bankruptcy^  for 
which  the  plaintiff  was  liable. 
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DsiiMAlVi  C  J.-***I  am  of  opinion  that  the  bankrupt's 
certificate  is  no  bar.  The  question  is,  whether  the  money 
ultimately  paid  is  money  paid  to  the  use  of  the  bankrupt 
in  such  a  way  as  could  be  proved  under  the  commission. 
I  think  it  is  impodsitrfe  to  say  that  the  money  advanced  by 
the  plaintiff  could  have  been  so  proved.  (His  lordship, 
after  reading  the  words  of  the  section,  proceeded)— I  must 
own  that  I  think  it  would  be  carrying  these  words  too  far 
to  engraft  upon  them  the  liability  of  one  co-surety  to  pay 
the  portion  of  aiK)ther,  in  the  event  of  the  principal  ou 
soflOre  ititure  occasion  making  default  in  payment.  There 
was  here  no  debt  capable  of  estimation  in  order  to  its  being 
proved,  because  two  contingencies  were  to  be  taken  into 
consideratfon ;  first>  wlietber  the  original  debtor  would  not 
himseii'  pay  the  debt ;  and  secondly,  whether  this  de^ndant 
WobM  ever*  be  called  upon  to  pay  it.  {  do  not  see  how  it 
is  possiMe  to  say  that  sfny  such  debt  existed  between  these 
'parties  as  could  have  been  proved  under  the  commission. 

•LiTTLSAiius>  J.^— I  am  of  the  same  opinion.     The 
words  of  the  52d  section  do  not  apply  to  a  co-mretyj  and  I 


(a)  4  Madd.  477. 
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think  th^it  neilher  tl^Q. plaintiff  uor  the  defendant  cpuld  ^be 
considered  ^s  sureties  for  qacIi  otlier^.  Upon  the  bond  it 
appeqra  \h^t  C/wnnall  is  the  priacipal^  and  it.  is  hi9  debt. 
I  have  considerable  doubts  whether  the  liability  of  this 
plaintiff  Mas  a  Uc^bility  as  surety  for  the  defendanti  because 
altho,ua;h  in  point  of  law  the  bond  was  forfeited  before 
jjankniptcy,  aqd  an  action  mighty  have  beqa  brought  againnt 
all  Q.r  afiy  of  the  obligors^  yet  if  the. plaintiff  had  beea  com- 
pelled to  ppy  the  whole  and  had  aftecwacds  sued  the  defend- 
ai)t,  the  jury  would  only  have  assessed  the  damages  at  one 
quarjter  of  the  sum  which  the  plaintiff  had  beeniso  com- 
pelled, to  pay^  This  qasc  is  very  different  from  Wood  v. 
DodgsQH,  where  the  question  arose  between  partoers^  who 
were  there  considered  as  in  the  nature  of  sureties  for  each 
other.  Upon  the  whole,  I  do  not  think  that  this  was  a 
debt  provable  under  the  commission,  although  in  strict- 
ness, the  bond  was  forfeited  before  the  bankruptcy;  for  if 
judgment  had  been  recovered,  it  would  have  stood  only  as 
a  security.  I  do  not  think  that  this  falls  within-  the  case  as 
to  annuities,  for  die  value  of  an  annuity  may  be  ascertained; 
but  I  do  not  see  how  any  value  could  be  put  upon  any 
debt  as  existing  between  these  parties.  This  is  not  at  all 
the  subject  of  a  valuation. 


Parke,  J. — I  am  also  of  opinion  that  this  certi6cate  is 
no  bar.  I  would  gladly  have  come  to  the  opposite  condtt- 
sion,  if  I  couUl  have  done  so  upon  satisfactory  gi'oundd. 
In  order  to  make  tlie  certificate  a  bar,  tite  surety  mn^t  be 
liable  for  some  debt  qflhe  bankrupt^  and  it  must  be  a  debt 
provable  under  the  commission.'  It  appears  to  me  chat 'a 
person  who  is  a  co-surety  with  the  bankrupt  cannot  be 
considered  as  liable  for  a  debt  of  the  bankrupt.  The 
plaintiff  was  liable  for  the  debt  of  Channell  only.,  Then 
Mr.  White  ^Vi^^^t  that  the  bond  having  been '  forfeited^  there 
was  a  debt;  but  I  think  that  forfeiture  did  l?ot  ^ive  the 
plaintiff  a  right  to  prove :  there  was  no  means  of  ascertain- 
ing what  was  due,  and  the  interest  wa9  paid  before  the 
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bankruptcy.     Then,  as  to  the  principal,  that  was  not  to  be         1833. 

paid  ohtil' twenty-one  days  after  demand,  and  it  must  have 

been  quite  uncertain  at  what  time  that  would  become  due.         *  v. 

This  does'  not  foil  within  any  of  the  decided  cases ;  Ex        ancley. 

parie  Fisher  (a),  Sahnon  v.  Miller  (6),  Taylor  v.  Young  (c). 

It  was  impossible  to  say  here  what  was  due  with  respect  to 

the  principal  borrowed.   The  whole  might  be  repaid  by  the 

borrower.    The  amount  of  the  bankrupt's  liability  could  not 

possibly  be  ascertained.     Therefore  I  think  that  there  was 

no  debt  due  from  the  defendant,  at  the  time  of  suing  out 

the   oonimission,  for   which  the   defendant  was  liable  as 

suretyi     No  case  has  gone  so  far  as  to  decide  that  the 

liability  of  a  co-surety  is  similar  to  that  of  a  surety.     His 

lordship  also  referred  to  the  judgment  of  Lord  Eldon,  C, 

in  Ex  parte  Hunter  (c/). 

Pattbson,  J. — I  also  think  that  the  certificate  is  no 
bar,  and  that  the  rule  must  be  discharged.  I  was  in  the 
course  of  the  argument  struck  with  the  analogy  to  Wood  v. 
Dodgson ;  and  I  still  think  that  if  the  whole  of  the  princi- 
pal had  been  due,  this  case  would  have  been  within  the 
5£d  section.  Here^  however,  nothing  was  due  but  a  small 
arrear  of  interest,  and  that  has  since  been  paid,  and  is 
therefore  no  part  of  this  demand.  Brozvne  v.  Lee  does  not 
apply.  That  was  a  decision  in  respect  of  an  annuity,  upon 
the  49  Geo.  3,  c.  121(e),  which  statute  contains  no  such 
provisions  as  are  found  in  6  Geo,  4,  c.  16,  s.  52.  I  there- 
tire  do  not  see  how  the  plaintiff  can  be  said  to  have  been 
v^'surety^  for  the  defendant  in  respect  of  a  debt  to  which  he 
WAS  liable  before  the  bankruptcy. 

Rule  discharged^ 

(fl)  3  Maddox,  159.  {d)  2  Glyii  &  J»  7, 13. 

(«)  4  Mann.  &  Ryl.  551.  (e)  Sect.  17. 

(c)  3  B.  &  Aid.  521. 


ddO  CASES  tM  TUB  king's  BENCH, 

lftJ3.  


I     ' 


Thomas  M4>roan^Jdhn  Ring  and  Nicholas  Maughan, 
'  Aeaigne^s  of  Shiri«sy>  ti  Bankrupt, 

V*  Jonathan  BauNOBKTi*. 

A  preference,  TttOVER,  by  assignee^  under  a  comitiissioii  of  bankrupt, 
ent  trader,  to  ^^^  ^he  vtilue  of  plate  deposited  by  the  bankrupt  with  the 
a  particular      defendant,  within  two  months  before  the  issuing  of  the 

creditor,  is  not  •    .  a  •    .  •    » 

fraudulent,  if   Commission.     At  the  trial  at  the  adjourned  sittings  ui  Lon- 

bon&"fide  m     ^^^  ^'^^^  Mlchaehnas  term,  before  Denman,  C.  J.,  a  ver- 

the  urgency  of  diet  Vvfls  fourtd  for  the  plaintiiF;  the  damages  subject  to  be 

**  *  °'^'     reduced  to  \s.  upon  the  re-delivery  of  the  plate.    The 

facts  proved  are  these : — 

The  bankrupt,  formerly  in  partnership  with  James  Smith, 
and  latterly  by  himself,  carried  on  the  business  of  a  wine 
merchant  in  Bridge  Street,  Blackfriars,  under  the  firm  of 
Smith  and  Shirley,  and  resided  at  Chatham  Place,  in  the 
neighbourhood.  On  the  4th  and  18th  August^  ISSl, 
meetings  of  the  bankrupt's  creditors  were  held  at  his 
counting-house,  at  which  the  defendant  was  not  present. 
Sither  on  the  23d  or  24th  August  a  similar  meeting  took 
place,  at  which  several  principal  creditors  and  the  defend- 
ant, as  ^solicitor  fOr  the  bankrupt,  attended.  The  bank- 
rupt having  intimated  that'  a  negotiation  was  pending  which 
he  expected  would  end  in  the  formation  of  a  partnership 
between  himself  and  A,  D,,  the  meeting  was  adjourned,  to 
afford  an  opportunity  for  the  prosecution  of  that  object^ 
but  upon  a  distinct  understanding  between  the  creditors 
and  the  bankrupt  and  defendant,  that  pending  such  nego- 
ciations  no  payments  or  preferences  should  be  made.  No 
intilnittioft  wiis  at  that  meeting  made  by  the  defendant  of 
his  being  a  creditor.  On  the  24th  of  August  the  bankrupt 
directed  his  cellarman  to  convey  two  boxes  of  plate  from 
his  private  house  to  the  chambers  of  tire  Hefen<!htrt^  In  the 
Temple,  which  was  accordingly  done.  On  the  20th  of 
October,  1831,  the  present  commission  issued.  On  his 
examination,  the  bankrupt  stated  that  he  had  paid   two 
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dividends  of  three  sbillings  and  one  sbillii^  in  the  pound ;         1899. 
that  he  had  not  paid  a  bill  since  the  3d  Jnly^  that  he  )iad 
perhaps  dishonoured  thirty  or  forty  biils;  that  bia  debts  «. 

perhaps  amounted  to  50fi00t. ;  but  that  at  the  time  when    BavaDBBTf. 
he  deposited  the  plate  with  the  defendunti  he  believed  be 
could  have  paid  his  debts,  and  that  he  believed  ao  9l  '#( 
tiqae  when,  the  meetings  of  his  creditors  were  held.    A  set^ 
tlement  had  been  made  by  the  bankrupt's  fatherj  under 
which  the  defendant  and  a  Mr.  Newman  bad  been  appointed 
trustees*    By  this,  deed,  amongst  other  property,  the  pro- 
duce of  a  life  policy,  effected  with  the  Equitable  Insurakice 
Ofice  for  1000/.,  bad  been  settled  for  the  benefit  of  Mrs. 
Mikit  the  bankrupt's  sister,  and  her  children.     When  the 
life  insured  dropped,  the  bankrupt  obtained  possession  of 
the  policy,  and  having  received  the  money  upon  it|  applied 
it  to  his  own  purposes.     On  the  dd  August,  183 1|  a  bill 
was  filed  in  the  Court  of  Chancery,  by  the  husband  of  Mrs. 
Aniens  against  tbe  defendant,  Mr.  Newman,  and  the  bank^ 
rupt,  for  an  investment  of  the  amount  upon  the  trusts  of 
the  se^lement.     The  solicitors  of  the  husband  had,  for 
some  months  before  the  bill  was  filed,  threatened  the  de^ 
fendant  and  his   co-trustee  with   proceedings  in  equity^. 
Tbe  bankrupt  was  absent  from  London  from  the  3d  to  the 
£3d  of  August.    The  bankrupt  did  not  enter  an  appearance 
to  the  bill;  and  on  the  10th  of  August,  the  solicitors  of  the 
plaintiff  in  Chancery  wrote  to  the  defendant^  informing 
him  that  they  had  issued  an  attachment  against  the  bank- 
rupt for  non*>appearance.     This  letter  was  forwarded  to 
the  bankrupt  on  tbe  following  day,  in  a  letter  from  the 
defendant's  partner,  recommending  him  to  settle  the  mat« 
ter,  but  ijrithout  intimating  that  the  attachment  might  be 
avoided  by  entering  an  appearance.    On  the  morning  oif 
the  ^4th  of  August,  the  bankrupt  made  tbe  deposit  of  tb^ 
pli^^e  ^i^lpi  the  defendant>  and  sent  with  it  a  letter,  of  which 
the  JolloM^ing  is  a  copy! 

''  Bridge  Street,  £4th  August,  1831. 
"  My  dear  Sir, — Anxious  to  bear  you  ^nd  Mr.  Newman 
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1883.        buniiJ^Si  aa  to  ,lhe.  /claim,  of  .1 OOOA ,  made  by  Mr.  Miles,  ^ud 

to  pxevent.  yqiiA  and  him  .from  being  taken  on  the  attach^ 

^"'^      m/QiU^o  often iibceateaed. by  Mr..Mi7«5'$  solicitors^  1  liereby 

BawMttTn   depQjit  mtk  you  a  policy  of  assurance^  in  the  Guardian,  on 

tb6>lifer<6f  Solomon   Carter,  for  5(X)/.>  and  my  chest  of 

platev  «aii  CDadiitio0  you  will  invest  the  above  amount. 

"  Dear  Sir,  yoiirs  very  truly, 

"  Jonathan  Brundrett,  Esq/'  ' 

,  ^h^  d^eqdsMity  after  obtaining  tl^e  deposit  of  tbe  plate, 
sAofipedt  li*be.  pj:oceediug9  in  Qianc^ry,  and  i»y^sled  the 
»uiii ..of' ] 000/.  pursuant  to  the  terms  of  tlie  j&eUlement, 
wliichjavestmeot,  according  lo  the  statement  of  a  witness 
VAihd  by  Ihe  defejidant,  was  made  b^Qre  the  last  meeting, 
which  vas  aworn  by  one  witness  to  be  on  the  24th. 
Tbe  bfMikrupt  stated  that  he  had  been  much  pressed  by 
tbe  defendant  to  restore  the  money  which  he  had  impro- 
perly received,  in  order  that  the  trustees  might  invest  it 
pursuant  to  the  settlement. 

On  the  part  of  tlie  plaintiffs  it  was  urgcd^  that  this  was  a 
fraudulent  transfer  of  the  bankrupt's  property,  Jiiade  in 
contemplation  of  bankruptcy,  and  void  by  6  Geo.  4,  c.  H>, 
Stf  S&)  On  the  part  of  the  defendant  it  was  contended  that 
there  was  no  sufficient  evidence  to  shew  that  tl>e  bankrupt 
contemplated  that  at  the  time  of  making  the  deposit  he  was 
in  insolvent  circumstances^  and  that  even  if  that  bad  been 
ao,  there,  was  such  a  pressure  a^.made  the.  transfer  involuu- 
taryj  apd  therefore  not  fraudulent.  Tiae  learned  Chief 
Justice,  after  .summing  up  tht^.pvijdcncea  left  ^t  to  Uiejfiry  to 
aayi  whether  theb^nkrupjt  kn^^,th9t  (ijs^yi^fis.inaqlvent.wheu 
be  made  the  depositor  up ^j  and  whether  the  deposit  had 
been  made.in  ^^onsequepc^.  of  a  fear  of  adyersc  proceed^^igs^ 
or  merely  >up9n  a  cpllusiv(Q.arr|u^gem^nt  bctwfiien  .t|ie  bank- 
rupt and  tbe  defendant,.  The  learned  jujdge  alfp.  ,^tated  ^t  as 
his  opinion,  that  the  defendant  was  not  bound  to  inform  the 
bankrupt  that  the  attachment  might  be  avoided  by  entering 
an  appearance,  and  that  if  the  defendant  wa^  bon&  iide 
seeking  to  compel  the  bankrupt  to  assist  in  relieving  him 
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from  his  liaUilitie's  h9  If u^ee,  hk  Mi^s  entitled*  to  9:  veMmt         19^- 
Tl<e  jury  found  thai  there  ^as  n  pr^feretide,  Mid  no  odversi? 
presstire,  and  returned  a -verdict  fdr  fh*'  pl^intUn.    Uettve  uv 

Was  given  to  move  to  enter  a  nonsnif,  or  for  a  ^fcfey*  trialj  *•'   "*****»^' 

In  Hilary  term  following,  Sir  James  ^catttit  ^tai^ed'  b 
rule  for  a  new  trial/on  the  groundtlfatlh^^'Teitdfct'lt^iq 
against  evidence ;  against  wliic^h 

F.  Pollock  and  Martin  now  shewed  cause.  The  Court 
will  not  send  thisrcasc  back  for  a  new  trial  tinl^sb  It  af^pear 
most  dearrYy  that  the  jury  w^re  vron^in  tlre«  co^ltiridn  *t 
which' they  fiave  arrived:  Cook  v.  Rogers {et):-  Whether 
the' bankrupt  contemplated  bankruptcy,  is  a  que^tidn'for 
the  juty,  who,  in  decidmg  it,  might  take  all  the  cihclkin* 
stances  of  the  iade  into  their  consideration :  Flook  f. 
Jonei  (ft),  Poland  v.  Glyn  (c).  The  question  whether  'die 
deposit  was  made  with  the  purpose  of  a  voluntary  prefer^* 
ence  was  also  for  the  jury :  Carroll  v.  De  TaUet{d).  it 
was  also  for  the  jury  to  say  whether  or  not  the  pr^8SUI*e 
was  colourable  only:  Crosby  v.  Crouch {e).  If  this  verdict 
should  be  set  aside,  tbis  Court  will  at  once  nearly  dispose 
of  the  whole  doctrine  relating  to  fraudulent  preferences. 
Under  the  circumstances  of  this  case,  it  is  impossible  to 
suppose  that  the  bankrupt  did  not,  at  the  time  of  the 
transfer,  contemplate  a  bankruptcy.  It  is  trne  ibat-  the 
bankrupt  intimated  that  he  hoped  to  retrieve'  htmsBlf  by 
obtaining  a  moneyed  partner ;  but  it  would  seem  as  rea- 
sonable to '  say,  that  he  did*  not  contemplate  bankruptcy, 
because  he'  intimated  that'  he'  intended  to  b\iy  a  lottery 
ticket;  which  he  hoped  woutd  produce  sufficient  to  (>fly  his 
dcbt^'.  But,  in  ordei'fo  render  a  transfer  of  goods' to -il 
partici^Tar  cfreditor  void;  it  irf  n^de^srary  not  only  tfhat  it 
shbuid  Ue  dond  in  b6t1tbtii^dt!on-or  banknhpiey,  but  aliK> 
that  it  should  bo  Vblilhtiry;'  CVoAfty  vi  GfV)t*rA(*)'*"tlWd'it 

(a)  7  Bingb.  438.  (d)     Montagu's     Bankruptcy 

(b)  4Bingh.20.  "     "      •'    'Cases,  158. 

(c)  2  D.  &  R.  311,  and  in  a  '       (^  It  Bust,  260.^ 
pote  to  4  Bingh.  22. 
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i«  lo  be  contended  in  this  cate  that  there  was  such  a  pres- 
sure by  the  defendant  as  made  the  transfer  invokintaTy. 
There  was,  however,  here  no  valid  cause  of  terror,  such  as 
could  warrant  the  preCerence.  In  Thornton  v.  Har^ 
greaoes  (a).  Lord  EllenAorough  decided  that  where  by  the 
e^etMtion  of  the  creditor's  threat  4he  bankrupt  could  hirve 
been  in  no  worse  situation  than  he  was  plaoed  in  by  making 
the  transfer,  such  a  transfer  is  to  be  considered  voluntary, 
because  the  bankrupt  did  not  redeem  himself  from  nny 
difliculty  by  doing  the  act,  which  is  the  motive  for  mch  an 
act  when  done  under  the  pressure  of  a  threat.  [Pirriipe,  J« 
Jt  is  not  necessary  that  the  party  should  gain  any  btoefit 
by  the  act.  It  has  been  decided,  over  and  over  agaiii,  that 
where  no  debt  is  actually  due,  yet  there  may  be  sueb 
pressure  as  will  make  the  payment  not  a  fraudulent  prefer- 
ence, The  question  is  simply  whether  it  is  a  voluntary 
preferenoe  moving  from  the  bankrupt  in  consideration  of 
banl^ruplicy.}  The  party  could  have  been  under  no  appre* 
beoaion*  He  could  have  entered  an  appearance  upon  pay- 
ment of  &,  9d.,  which  would  have  put  ati  end  to  the  attach* 
ment  The  letter  which  he  wrote,  and  which  accompanied 
the  plate,  clearly  evinces  that  no  terror  was  operating 
upon  his  mind,  and  that  his  motive  was  to  secure  the  de^ 
fendiint  from  loss,  and  not  to  protect  himself.  If  Uiere  be 
in. the  mind  of  the  bankrupt  a  contemplation  of  insolvency 
and  a  desire  to  prefer  one  person,  a  transfer  to  that  pers6n 
is  a  fraudulent  preference,  notwithstanding  pressure,  in 
Cook  V.  Roger$f  Aidenon,  J.,  after  referring  to  the  dicta  of 
iiord  Alvanley  and  of  Lord  EU€Hborough  in*  several  oases, 
says,  ''  It  seems  to  me,  therefore,  that  ihe  motives  Und 
intentions  of  the  bankrupt  may  be  material  or  jmmateriali 
or,  to  speak  accurately,  may  be  mo^e  or  less  material^  ac- 
cordipg  to  his  situation,  t«i  the  natUrte  et  the  threat,  ahd  the 
degree  and  period  of  urgency  by'  the  ^editor."  Th^  deci- 
sion in  Bajfley  v.  Ballard  {b)  is  at  variance  with  this  j  but 


(a)  7  East,  544. 


(6)  1  Catnpb.  416, 
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in  Cook^Y.  Rogers,  it  was  doubted  by  the  Court  whether         i85S. 

that  caae  was  law.  • '       ^^^•v^^^ 

MoROAir 

V. 

Sir  Jai.  Scarlett  and  Bytt,  oontri.    There  was  nof  in    Baumbewt. 
this  case  sufficient  evidence  of  a  confemplatidn  of  bank^  ^ 

ruptey,  and  such  circumstances  of  pressure  were  proved  as 
warranted  the  transfer  of  the  goods.  If  there  be  evidence 
of  such  a  pressure  as  the  law  will  acknowledge  to  be  sufB*' 
cient,  it  matters  little  what  may  be  passing  in  the  mind  of 
the  bankrupt.  In  Crosby  v.  Crouch,  Lord  Elknborough 
very  distinctly  laid  down  the  law  upon  this  subjecti  and 
said,  that  *'  in  considering  whether  the  act  in  question  were 
in  this  sense  properly  voluntary ^  it  is  material  to  see  from 
which  party  the  proposition  of  making  the  deposit  origin 
nated,  whether  from  the  bankrupt  or  from  the  defendant." 
It  is  not  necessary  that  there  should  be  terror  on  the  mind 
of  the  debtor.  If  an  action  is  commenced,  or  a-  bill  in 
equity  filed  against  him,  and  he  knows  that  if  he  does  not' 
pay  immediately,  he  will  be  liable  in  the  end  to  pay  not 
only  the  original  debt,  but  also  heavy  costs,  this  is  quite 
sufficient  pressure  to  deprive  the  transfer  of  the  character 
of  a  fraudulent  preference.  All  the  authorities  shew  that 
the  pressure  here  employed  was  sufficient  to  take  the  case 
out  of  the  rules  respecting  -  voluntary  preferences.  In 
EdeH*»  Bankrupt  Law  (a),  it  is  said  that  a  payment  or 
delivery  under  the  threat  or  apprehension  (however  un-> 
founded)  either  of  a  criminal  or  civil  process,  is  valid ;  as 
where  a  tjrtKler  acts  from  the  mere  importunity  of  the 
creditor;  Thompson  v. Freeman  [b),  Hartshorn  v.  Siodden{e). 
[DennuiHfCmJ.  The  principle  is  well  established*  Those* 
cases  are  only  useful  to  shew  the  ns^de  in  which  the  princi^ 
pie  was. applied  to  the  fact«i  PafAe,  J;  The > preference,  to 
be,|iraiidMlent».niUBti  be  with  the  intent  to  defeat  the  eqiiat 
diitnhfiti^n  which  4ught  ^  be-  made  4Mider  the  commission 
offbnnknipt.]  '  Her«^  there  is  sufficient  evidence  of  pressure 

(if)  Page  3U  .     >     (1»>  1  T.  R.  155.  (c)  2  Boi,  &  Pui.  584. 
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1335.  by  the  creditor,  tindtherefdfe  k-caiincyt  lie  tiAceri  finft  Hlie 
trsmsftr -vras  made  Mi-ith  the  intetit  to  defeat  the  Object 'br 
the'bankmpt  laws.  On  another  grduhd*  also  thi*  ykf!\t*y 
Brundrett.  ^q^  good,  namely,  that  there  waa  a  new  conBideiirtioW/dii- 
tf  n^t  YrtHn  that  iiir»tfig  from  the  old  d6bt,  M'bitti  tofi^ider- 
artidn  inraa  the  stopping,  by  the  defendaitt,  of  th«  Chirtieery 
suit,  af)d  the  agreement  to  invest  the  money.  In  Whiiwell 
V.  Tkofnpson{a)f  Lord  Kefiyon  said,  that  ''aH  the  cases,  with- 
out  a  singte  exception,  where  the  assignment  of  his  prop^ty 
by  ti  trader  have  been  deemed  fraudulent  arid  an  act^  of 
bankruptcy,  have  been  where  it  has  been  given  for  a  liy« 
gone,  and  before-contracted  debt ;  but  that  it  lievet'  could 
be  taken  to  be  law  that  a  trader  could  not  sell  his  property 
when  his  affairs  became  embarrassed,  or  assigi^  it  to  a' pek*-^ 
son  who  would  assist  him  in  his  difficulties,  ai3  a  stcuthy 
for  any  advances  such  person  might  make  to  him.*'  ^  In 
ITunt  v.  Mortimer  (6),  the  same  principle  was  adopted  in 
this  Court.  The  new  consideration  which  operated  here 
takes  the  case  out  of  the  ordinary  rule  as  to  fraudulent  pre- 
ferences.  Upon  these  three  groundS|  therefore,  it  is  sub- 
mitted that  in  this  case  a  new  trial  ought  to  be  had. 

DenmaN|C.  J. — I  think  that  there  ought  to  be  a  new 
trial  upon  payment  of  costs.  The  questions  of  law  may 
be  afterwards  more  fairly  discussed* 

LxTTLEDAi«E|  J. — Both  the  questions  as  to  the  voluntary 
preference  and  the  contemplation  of  bankruptcy,  and  parti- 
cularly  the  latter,  should  be  more  accurately  submitted  to 
the  jury.  It  is  uQt;i)ow  y eise^s^rVftOt  <^f^ne  yvhat  amounts 
to  a  contemplation  of  bankruptcy.  It  seems  to  me  that 
the  cases  upon  questions  of  fraudulent  preference  in  cou- 
templiitioh' 'd/  Ihihkruptcy  have  lately  gone  much  further 
t»mnfthey-'Ou^if  to^have*  gdWj  \itid  thSit  H^fe'  CAlirti  Hilve 
beeh  fe^f  de|greefe  'hafrowitigtfie  '^ule'iri'fa*<>li'r"df  ksJii^iteiS 
inorte  thati  I  tHmk  correct.  .     .     *.    .        -i 

(a)  1  Esp.  N.  P.  C.  72.  {h)  5  Mann.  &  Ryl.  12;  10  B.  &  C.  46. 
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Pavce,  J — 1>  also  thiak  that  there  »liould  be  a  new         1833. 
trial,  particttlarJy-iipon  the  queatioo  of  the  Gonlemplation 
of  bankruptcy*    The  proper  definition  of  a  fraudulent  pre-  v. 

feiencevin  a  voluotary  preference  moving  froaa  the  bank-    oR^ndrett. 
mpt  in  favour  of  a  particular  creditor  and  in  contemplation 
of  bankruplcyf    The  rule  haa  been  too  much  extended  in  Fraudulent 
favour  of  assignees,  and  juries  have  applied  the  .rule  to  Sefined?^^ 
cases  which  appear  to  me  not  {o  be  within  it.    I  do  not 
quarrel. jii'iA  the  dpciwm  of  the  Court  of  Common, Pleas 
in  lUdlej/  v«  Qyde  («);  hut  I  foresee  that  if  the  doctrine  there 
laid  down  b^  applied  to  other  cases,  it  may  'be  very  inju* 
rious  in  it^  consequences.    If  pressure  is  to  be  disregarded 
in  the^e.  caaesi.no  person  will  be  safe;  and  the  effect  will 
be  that  a  delivery  of  goods  to  a  particular  creditor  will  in 
all  ca^es  constitute  au  act  of  bankruptcy. 

Patteson,  J. — I  am  entirely  of  the  same  opinion. 
The  modern  decisions  have  gone  too  far.  The  cases  have 
been  creeping  on  one  after  the  other ;  and  I  think  that  if  not 
checked,  the  Courts  would  at  last  come  to  be  content  with 
evidence  of  general  insolvency  as  proof  that  the  party  must 
have  contemplated  bankruptcy.  If  the  initiative  be  with 
the  debtor  himself,  then  the  preference  will  be  fraudulent; 
but  not  if  it  be  with  the, creditor.  In  such  case  I  think 
there  would  be  sufficient  pressure  ;  but  at  all  events  it  can- 
not be  necessary  that  there  should   be  such  a  terrifying 

pressure  as  is  spoken  of. 

' '  '  Rule  absolute. 
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Trinity  Tprm,  3  Will.  IV.  1833. 

d4/A  Uay,  1833. 
It  is  Reclaaep  amjp.Oba>brkd»  Thai  in  all  cases  in 
which  a  defendant  shall  have,  been  or  shall  be  detained  in 
prison  on  any  writ  of  capias  or  detainer,  under  the  statute 
(a)  9  Bingh.  S49;  2  Moora  &  Scott,  448. 
VOIi.  11,  u 


TRINITY  TEKM,   TH  WILL.  IV. 

^  WilL  4f  c.  39,  or  being  arrested  thereon  shall  go  to 
prison  for  want  of  bail,  and  in  all  cases  in  which  he  shall 
Generales.  have  been,  or  shall  be  rendered  to  prison  before  declaration 
on  any  such  process,  the  plaintiff  in  such  process  shall 
declare  against  such  defendant  before  the  end  of  the  next 
term  after  such  arrest  or  detainer,  or  render,  and  notice 
thereof^  otherwise  such  defendant  shall  be  entitled  to  be 
discharged  from  such  arrest  or  detainer,  upon  entering  an 
appearance  according  to  the  form  set  forth  in  the  aforesaid 
statute  2  fVilL  4,  c.  29,  Schedule  No.  9, ;  unless  further 
time  to  declare  shall  have  been  given  to  such  plaintiff  by 
rule  of  court  or  order  of  a  judge. 

(Signed  by  the  Fifteen  Judges.) 

It  is  Ordered,  That  from  the  present  day,  in  all 
actions  against  prisoners  in  the  custody  of  the  Marshal  of 
the  Marsbalsea,  or  of  the  Warden  of  the  Fleet,  or  of  the 
Sheriff,  the  defendant  shall  plead  to  the  declaration  at  the 
same  time,  in  the  same  manner,  and  under  the  same  rules 
as  in  actions  against  defendants  who  are  not  in  custody. 

(Signed  by  the  Fifteen  Judges.) 


Trinity  Vacation. 

nth  June,  1833. 

It  is  Ordered,  That  from  and  after  the  Tenth  day  of 
July  next,  where  the  plaintiff  proceeds  by  action  of  debt  on 
the  recognizance  of  bail  in  any  of  the  Courts  at  Westmin- 
ster, the  bail  shall  be  at  liberty  to  render  their  principal  at 
any  time  within  the  space  of  fourteen  days  next  after  the 
service  of  the  process  upon  them,  but  not  at  any  later 
period;  and  that  upon  such  render  being  duly  made,  and 
notice  thereof  given,  the  proceedings  shall  be  stayed  upon 
-payment'of  the  costs  of  the  writ  and  service  thereof  only. 

(Signed  by  the  Fifteen  Judges.) 
end  of  trinity  term. 
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The  King  t7.  The  Inhabitants  of  the  Parish  of 
Wick  Saint  Lawrence. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  An  order  of 
Mtabeth,  the  wife  of  Isaac  Horle,  and  her  seven  children,  »?"'P"*'  ^"^ 

'  '  firmrng  an 

were  removed  from  the  parish  of  Ban  well  to  the  parish  of  order  of  remo- 

Wick  Saint  Lawrence,  both  in  the  county  of  Somerset,  the  give  as  aminst 
Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  ^1  the  world. 
the  opinion  of  this  Court  upon  the  following  case :  sessionsy^uotA- 

The  paupers  were  in  1822  removed,  by  an  order^  from  »««:»"  order 
the  respondent  to  the  appellant  parish,  against  which  order  final  between 
there  was  an  appeal  to  the  Easter  sessions  in  that  year.  on|J^n*tlie 
The  respondents  having  discovered,  before  those  sessions,  point  which 
that  the  paupers    were  irremovable   by   reason   of  their  actual  ground 
residing  on  a  tenement  purchased  by  Isaac  Horle  for  less  of  decision; 
than  thirty  pounds,  determined  to  abandon  their  order  of  trial  of  an 
removal ;   which  reason  was  communicated  by  the  then  ^PP®^^  against 

''a  second  order 
attorney  of  the  respondents  to  the  then  attorney  of  the  of  removal  of 

the  same  pau- 
|>er,  between  the  same  parishes,  parol  evidence  is  admissible  to  shew  the  particular 
grounds  of  the  former  decision ;  and  if  it  appear  tlint  the  question  of  settlement  was  not 
on  that  occasion  adjudicated  upon,  the  first  order  is  not  final  upon  that  point. 

U  2 
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appellants,  but  no  mention  of  the  same  was  made  to  the 

Court ;  and  at  the  same  sessions  an  order  was  made,  b^  the 

'v,  consent   of  all    parties,  for   quashing   the   said   order   of 

InhabitoiUs  of  removal;  in  which  order  of  sessions  no  mention  is  made  of 

REKCE.        the  grounds  on  which  the  same  was  quashed.     The  Court, 

thinking  themselves  bound  to  admit  evidence  of  the  facts 

above  stated,  overruled  an  objection  to  its  admissibility, 

made  by  the  counsel  for  the  appellants ;  and  upon  proof 

that  Isaac  Horle,  before  the  second  order  of  removal,  sold 

the  tenement  which  had  rendered  him  irremovable,  and  it 

being  proved  that  he  had,  before  1822,  obtained  a.  legal 

settlement  in  the  appellant  parish,  the  Court  confirmed  the 

second  order  of  removal. 

The  question  for  the  consideration  of  this  Court  is, 
whether  the  Court  of  Quarter  Sessions  improperly  admitted 
such  evidence,  and  whether  the  order  of  sessions  made  in 
1 822,  was,  as  between  the  present  parties,  conclusive  of  the 
paupers'  settlement  at  that  time. 

£r/e,  in  support  of  the  order  of  sessions.  Where,  upon 
an  appeal  against  an  order  of  removal,  the  question  is  tried 
upon  the  merits,  an  order  of  sessions,  quashing  the  order 
of  removal,  is  conclusive  between  the  parties,  but  it  is 
otherwise  where  the  order  is  quashed  upon  matter  of  form 
only.  In  Rex  v.  St,  yltidrew,  Holborn  {a),  an  order  of 
removal  adjudged  the  settlement  of  the  pauper  to  be  in  the 
parish  of  St.  Andrew,  Holborn,  who  was  thereby  directed 
to  be  removed  from  St.  Andrew,  Holborn,  to  Northaw. 
Upon  appeal,  it  was  ordered  that  the  order  should  be 
quashed  for  want  of  a  proper  adjudication  of  the  last  legfil 
settlement  of  the  pauper,  which  was  apparent  on  the  f^ce 
of  it,  and  the  order  was  quashed  accordingly.  9u|)se- 
quently  another  order  was  made,  by  which  the  pauper  was 
removed  from  St.  Andrew,  Holborn,  to  Northaw.  ,  The 
Court  of  Quarter  Sessions  quashed  this  order,  upon  appeal, 

(a)  6T.  R.  613, 
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on  the  groutifl  that  the  decision  of  the  sessions  in  quashing         i83d. 
the  former  order  was  conclusive  and  binding  between  the      *      a,  .. 
two  parishes;  but  stated  a  case  for  the  consideration  of  v, 

this  Court.  The  opinion  of  Lord  Kenyan  was,  that  it  was  wt«  S?  Law- 
undoubted  law  that  if  an  order  of  removal  be  qiiasbed  tor  aehcs. 
form,  it  does  not  conclude  the  parties.  This  case  shews 
that  if  the  special  ground  of  quashing  be  set  out  by  the 
sessi6ns,  and  it  appears  to  have  been  quashed  for  matter 
of  form,  the  order  is  not  conclusive.  In  other  cases  the 
entry  upon  the  minutes  of  the  sessions  has  been  merely 
thdt  the  order  was  quashed,  and  the  parties  have  been 
allowed  to  go  into  evidence  that  the  order  was  not  quashed 
generally  upon  the  merits,  but  upon  matter  of  form :  Osga- 
thorpe  V.  Diseworth  (a).  [Taunton,  J.  These  positions 
may  be  granted  to  you ;  but  how  does  it  appear  that  this 
order  was  quashed  for  defect  of  form  ?]  It  is  stated  to 
have  been  quashed  because  at  the  time  of  making  the  order 
of  removal  the  party  was  not  removable.  [Taunton,  J. 
That  is  not  a  defect  of  form.]  It  is  a  defect  similar  to 
that  which  appeared  in  Osgathorpe  v.  Diseworth,  Here, 
the  question  of  settlement  was  not  adjudicated  upon :  the 
order  was  quashed,  not  because  the  pauper  was  not  settled 
in  the  parish  to  which  he  was  directed  to  be  removed,  but 
on  the  ground  of  a  temporary  circumstance,  which  rendered 
him  at  the  time  irremovable.  Unless  the  question  of  set- 
tlement is  adjudicated  upon,  the  order  of  sessions  is  not 
final.  In  Rex  v.  W/teelock  (b),  there  was  in  some  respects 
an  adjudication  upon  the  merits,  but  not  upon  the  question 
of  set f lenient ;  and  the  Court  sanctioned  the  proposition 
tthit  if  the  place  of  settlement  is  not  decided  upon,  the 
order  is  not  necessarily  conclusive  between  the  parties,  and 
that  where'  the  special  ground  does  not  appear  upoii  the 
entry,  IJhe  party  may,  on  the  trial  of  another  appeal  against 
another  oraer  for  the  removal  of  the  same  pauper,  explain 
Dy*4^dencii\}ie  'particular  ground  tipoii  wlii'ch'the  former 

(a)  2  Stra.  1256;  Burr.  S.  C.  261.  (6)  5  B.  h  C.  51  h 
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18SS.         order  was  quashed.      [^Tauntoit,  J.    That  would   lead  to 
Jj^tT"^^*      Rrcat  inconvenience.    If  it  becomes  necessary  to  go  into 
9.  parol  evidence  of  all  that  took  place   upon  the  former 

Wic^fe^  ®^  appeal^  that  would  lead  to  great  trouble  and  expense.] 
mBMoa.  There  may  be  some  trouble  and  expense  attending  the 
giving  of  parol  evidence ;  but  it  has  been  laid  down  that 
in  questions  of  settlement  it  is  particularly  expedient  to 
abide  by  former  decisions.  Now,  it  is  established  that  the 
jiMtices  are  not  bound  to  direct  a  special  entry,  and  that 
where  none  has  been  made,  the  party  may  give  evidence  of 
the  circumstances  under  which  the  order  was  quashed. 
This  was  expressly  stated  hy Bayley,  J.  in  Rex  v.  Whedock* 
The  cases  are  collected  in  Phillips  on  Evidence  (a)  Osga- 
tkorpe  V.  Diseworth  and  Rex  v.  Denbighshire  (Jb)  in  effect 
decided  this  case.  In  the  latter  case,  an  appeal  having 
been  dismissed,  on  the  ground  that  it  was  entered  on  the 
behalf  of  one  overseer  only,  a  second  notice  of  appeal  was 
given  by  two  overseers.  The  magistrates  heard  the  second 
appeal,,  and  decided  upon  the  merits  in  favour  of  the  ap- 
pellants; which  decision  this  Court  refused  to  disturb* 
[Tau9^i>fh  J*  In  that  instance,  a  new  state  of  facts  had 
intervened.]  There  has  been  a  similar  change  of  facts  here; 
for  tb<[>ugh  in  182^  Isaac  Horle's  settlement  was  in  the  ap- 
pellant parish,  yet  he  was  not  removable,  because  he  was 
living  in  the  respondent  parish  upon  property  of  his  own, 
which,  though  too  small  to  give  him  a  settlement  there,  ren- 
dered him  then  irremovable.  It  was  upon  this  preliminary 
objection  that  the  first  order  proceeded.  Since  that  time 
he  has  sold  this  property,  and  thus  a  new  state  of  facts  has 
intervened,  which  gives  to  the  justices  a  power  of  removing 
now,  which  in  1822  they  did  not  possess. 

The  reason  why  a  former  judgment  is  in  any  case  binding 
between  the  parties,  and  is  conclusive  evidence  in  a  new 
action  between  the  same  parties,  upon  the  same  subject* 
nuilter,  is,  that  the  question  has  already  been  determined. 
It  is  always  matter  to  be  proved  by  parol  evidence,  whether 

(a)  7th  edition,  vol.  i.  380.  (6)  1  Barn.  &  Adol.  616. 
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the  qaestion  raised  in  ihe  second  action  was  a  question         lOdS. 
jdetermined  upon  in  the  second.     In  the  case  of  a  reference     Jj^^^^ 
to  an  arbitrator  of  all  matters  in  difference,  if  an  action  be  v. 

afterwards  brought  upon  a  matter  within  the  terms  of  the  ^^^^  ^A^f 
submission,  it  is  to  be  shewn  by  parol  evidence,  whether  rcucb. 
the  matter  for  which  the  action  is  brought  has  reallv  been 
hiquired  into  by  the  arbitrator  and  determined  by  the 
award.  The  decisions  of  the  Court  of  Quarter  Sessions, 
by  quashing  in  1822,  and  by  confirming  in  1833,  are  not 
inconsisteDt  with  each  other. 

Moody f  on  the  same  side,  was  stopped  by  the  Court. 

Campbell^  S.  G.,  and  JP.  N.  Rogers,  control.  An  order  of 
sessions  quashing  an  order  of  removal,  which  is  good  upon 
the  face  of  it,  and  which  does  not  give  any  special  ground  for 
the  quashing,  is  conclusive  between  the  parties  that  the  set- 
tlement has  been  adjudicated  upon.  And  even  if  a  party 
might  generally  shew  on  what  ground  the  sessions  pro« 
ceeded,  he  could  not  do  so  here. 

The  first  of  these  propositions  is  by  far  the  more  import* 
ant  to  be  considered,  because  it  affects  the  general  practice. 
The  common  understanding  is,  that  if  an  order  of  sessions 
quashes  an  order  of  removal,  generally  it  is  conclusive  be- 
tween the  two  parishes ;  if  it  confirms  it,  the  order  is  con- 
clusive against  all  the  world.  It  is  by  no  means  uncommon 
at  sessions  to  have  disputes  as  to  whether  the  Court  should 
make  a  special  entry  of  the  grounds  for  quashing,  and  the 
argnment  has  always  on  those  occasions  been,  that  if  such 
entry  were  not  made,  the  order  would  be  conclusive  between 
the  parties.  If  there  be  a  rule  established  in  practice,  the 
Court  will  act  upon  it.  There  would  be  no  inconvenience 
here  in  acting  upon  this  rule.  [Denman,  C.  J.  There 
would  be  the  greatest  inconvenience  here.  It  would  be  the 
grossest  injustice  to  act  upon  such  a  rule  between  these 
parties,  who  well  know  that  the  question  of  settlement  has 
not  been  decided  upon.}    If  the  removing  parish,  after  the 
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1933.         oni^r  of  removal  liiade  and  before  appeal,  discover  that  the 
^^^^       paoperithoBgli  not  settled  in  theii-  parish,  but  is -at  the 'time 
i;.  irrcoMvlible^'th^re  is  a  plain  straight- forward  course  to  be 

lahabhiiiUB'tt^  puKBued,  oamMyy  to  obtain  a  supersedeas.  Against  the 
fLtiftt,  argameftt  of  inconfenieiice  it  may  also  be  urged,  that  the 
Court  of  Quarter  Sessions  has  always  the  power  of  making 
a  special  «Qtry,  and  this  Court  will  presume  that  such  pawer 
is  eiercifctd  properly.  On  the  other  hand,  will  the  Court 
admitsach  parol  evidence  to  be  given  on  one  side>  and  for 
the  other  side  to  shew  that  the  order  did  not  adjudicate 
upon  settlement  ?  The  removing  parish  in  this  case  was  to 
blaoM*  They  might  have  obtained  a  supersedeas,  vi4iioh 
they  neglected  to  do;  and  they  might  have  applied  for  a 
special  entry,  which  they  either  did  or  did  not  do.  If  they 
did  not,  it  was  their  own  fault;  if  they  did,  and  the  Court 
refused  to  make  such  entry,  then  the  application  to  this  Co«if  t 
should  have  been  of  a  different  nature.  But  the  Courts 
have  always  been  anxious  to  lay  down  a  rule  applicable  to 
general  convenience,  and  not  to  the  particular  circumstances 
of  the  case.  None  of  the  authorities  quoted  support  the  pro- 
position contended  for.  Rex  v.  St.  Andrew  merely  proves 
tbali  if  the  special  ground  be  stated,  the  order  is  not  conclu* 
sive.  In  Osgathorpe  v.  Diseioorth  there  is  this  difference, 
that  at  the  time  of  the  first  order,  the  pauper,  who  was  a  cer- 
tificated man,  was  not  chargeable,  and  the  second  order  was 
after  he  became  chargeable.  The  words  in  Rex  v.  fVheelock, 
which  are  relied  on,  are  merely  an  obiter  dictum  unneces- 
sary lo  the  decision  of  the  case.  The  question  there  was 
merely  whether  this  Court  could  interfere  with  the  adjudi- 
catioD>  or  mode  of  entering  judgment,  which  the  judges  of 
an  inferior  court  thought  proper  to  adopt.  In  Rex  v.  Den- 
bighshire there  had  been  no  adjudication  at  all.  The  order 
had  not  been  quashed,  but  the  sessions  dismissed  the  appeal, 
and  the  application  to  this  Court  was  for  a  certiorari*  That 
decision- oao  therefore  be  no  authority  in  a  case  where  there 
has  been  an  adjudication.     Mwiger-kunger  v.  Wardmia) 

(a)  ^  Bolt's  P.  L;  702;  and  cited  6  T.  R,  614. 
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is  •flU'atitboritj,  and  an  the  otfaef'side;     The  oitse  i»  thus         1893* 

stated  •ii»!2>Botl^  70a:~*<  Two  juslioes  reinoMeil  apoMfttir^      V^^^ 

frobi  the^parish  of  Wardeu  to  the  parish  of  Mttng^f^bttageri  v.. 

io  Ihecowify  of  Bedford.     The  parish  of  Munger-liunger,  {yJ^J'^IJI^f,^ 

appealed,  iiod  the  order  was  reversed  for.  a  d^eci  of^/oraif       aehcs. 

but^hich  was  a  good  order.     Afterwards  they  sentithet 

pauper  back.    Yet  the  order  being  good,  it  is  final,  and  a 

bar- to  all  subsequent  orders."     IDentnaN,  C.  J.  They  nmy 

hare  ohosen  to  abide  by  the  opinion  of  the  Court  upon  that 

one  points] 

•There -was  no  sufficient  evidence  before  the  Court. tli^  Second  point. 
the  first  order  was  not  quashed  upon  the  merits.  All  that  is 
here  shewn  is,  a  correspondence  between  the  attorneys  i»S 
Uie  respondents  and  of  the  appellants,  and  that  without. tlie 
objection  that  the  paupers  were  irremovable  being  mea- 
tkaied  to  the>  Court,  an  order  for  quashing  the  order-  of 
removal  was  made  at  the  sessions  by  consent  of  all  parties. 
The  appeUants  ought  to  shew,  by  direct  evidence,  that 
the  Court  in  quashing  the  order  did  not  adjudicate  upon 
the. merits.  That  which  is  stated  in  the  special  case,  of 
the  GQimntintcation  between  the  two  attorneys,  shews  no- 
thing more  than  that  there  certainly  was  one  ground  upon 
wUoh  the  parties  submitted  to  have  it  quashed.  It  does 
not  appear  how  many  other  grounds  they  may  have  had  for 
consenting  to  the  order.  This  may  be  assimilated  to  the 
case  of  a  judgment  by  default. 

Dbnman,  Cb  J.-^The  ground  of  the  former  order  of 
sesNons  appears  to  have  been  the  irremovability  of  the 
paupor*  The  -  question  as  to  the  admissibility  of  the  evi*- 
dence,  depends  upon  whether  explanation  may  be  given  by 
parol  of  »the  grounds  upon  which  a  particular  order  of  re- 
iM>i|ii is  quashed*  And  this  again  depends  upon  the  nature 
ofthe  pacticvlar  case*  All  orders  of  removal,  which' upon 
appeal  ase-  oonfirmed,  are  final  betwecxi  all  parties,  and 
orders  qutashed  are  final  betM^een  the  parties  to  the  orders ; 
but  final,  I  take  it,  only  upon  the  question  which  the  Court 
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1838.         upon  the  appeal  has  decided;  as  here,  the  order  is  conclu- 

,!^^*^^^       sive,  to  shew  that  the  pauper  was  at  the  time  of  the  order 
The  KfRG  .  1    i      •  1 

V.  made  irremoTable.     There  are  many  other  grounds  besides 

WickSt  Law-  ^**^^  ^^  ^  pauper's  not  being  settled  in  the  appellant  parish, 
BENCE.  upon  which  an  order  of  removal  may  be  quashed  ;  as^  for 
instance,  it  may  be,  that  the  party  removed  was  not  charge- 
able; and  I  think  it  a  matter  open  for  inquiry,  whether  the 
Court  acted  upon  one  ground  or  upon  another.  I  see  no 
inconvenience  in  entering  into  this  inquiry,  which  is  not 
upon  the  law  or  upon  the  merits,  but  simply  whether  in 
point  of  fact  the  Court  of  Quarter  Sessions  had  decided 
upon  the  merits.  If  no  proceedings  are  taken  to  revise 
the  opinion  of  the  sessions,  that  opinion  is  clearly  final 
upon  the  question  decided  by  them;  but  still  the  inquiry 
may  be  entered  into  as  to  which  of  the  several  grounds 
upon  which  the  Court  might  have  decided,  they  did  in  fact 
give  their  opinion.  This  is  sought  to  be  limited,  by  saying 
that  where  the  order  is  general,  it  must  be  presumed  that 
the  merits  have  been  adjudicated  upon.  But  I  do  not  find 
that  in  Osgatkorpe  v.  Disetaorih  there  was  any  special  entry; 
and  yet  it  must  be  taken  that  in  that  case  the  Court  decided 
that  the  first  order  was  not  final,  because  there  was  in  fact 
no  decision  upon  the  merits ;  therefore  that  is  an  authority 
for  the  course  which  we  are  now  pursuing.  So  is  Rex  v. 
St.  Andrew,  Holboni*  In  Rex  v.  TVheelock,  it  seems  to 
me  that  Bayley,  J.  and  Holroyd,  J.  came  to  a  similar  deci- 
sion. That  was  an  application  to  the  Court  to  compel  the 
justices  to  make  a  special  entry  on  the  proceedings  of  their 
last  sessions,  that  an  order  of  removal  had  been  quashed 
for  want  of  proof  of  chargeability.  The  aflidavit  stated 
that  the  justices  being  of  opinion  that  there  was  no  suffi- 
cient proof  of  chargeability,  refused  to  go  into  the  merits, 
but  quashed  the  order  genera Ity,  and  although  much  pressed, 
would  not  make  an  entry  of  the  particular  ground.  This 
Court  refused  the  application,  upon  the  ground  that  the 
order  was  not  final,  and  that  upon  the  trial  of  an  appeal 
against  a  second  order  of  removal,  the  same  party  might 


MICHAELMAS  TERM,  IV  WILL.  IV.  297 

explain  by  evidence  the  particular  grounds  upon  which  the         i83d. 
first  order  was  quashed.     So  that  we  have  the  refusal  of      ^-^v^^ 
this  Court  to  order  the  sessions  to  make  an  entry,  on  the  9. 

ground  that  the  party  has  his  remedy  in  the  way  which  we  Inhabitaiits  of 
now  declare  to  be  according  to  law.  It  is  an  express  au-  hehce. 
thority  in  favour  of  what  we  have  now  done.  Upon  the 
argument  that  there  is  no  inconvenience,  1  say  that  injustice 
is  the  greatest  inconvenience ;  and  if  where  an  order  general 
upon  the  hce  of  it  is  quashed,  but  not  upon  the  merits,  it 
could  be  set  up  by  a  party,  who  knew  that  there  had  been 
no  adjudication  upon  the  merits,  as  final  and  conclusive, 
there  would  be  great  injustice. 

Parke,  J. — I  am  quite  of  the  same  opinion.  (His 
lordship  then  briefly  recapitulated  the  facts  of  the  case  and 
proceeded.)  The  only  question  for  us  is,  whether  the  ses- 
sions were  right  in  admitting  this  evidence.  As  to  whether 
they  were  right  in  the  conclusion  which  they  drew,  we  need 
not  inquire.  I  have,  however,  no  doubt  in  my  own  mind  but 
that  they  were  right,  and  that  the  evidence  established  the 
point  that  the  question  of  settlement  had  not  been  adjudi- 
cated upon.  The  only  question  is  upon  the  admissibility 
of  this  evidence,  and  I  think  it  would  lead  to  much  injus- 
tice if  we  were  to  decide  that  it  was  not  admissible.  Two 
rules  have  been  laid  down.  To  the  first,  which  is,  that  an 
order  of  removal  confirmed  is  good  against  all  the  world,  * 

1  see  no  objection.  The  second  is,  that  such  an  order 
quashed  is  final  between  the  parishes,  parties  to  the  order. 
Upon  looking  at  this,  I  can  only  say  that  the  order  made 
in  this  case  is  final,  for  the  purpose  of  shewing  that  the 
appellant  parish  was  not  bound  to  receive  the  pauper  upon 
that  particular  order  of  removal.  This  is  like  an  acquittal 
upon  a  road  indictment  (a).  By  analogy  it  might  be  said, 
that  this  is  not  even  evidence  on  the  question  of  settlement. 
The  decision  may  only  have  been  here  that  the  party  was 
not  chargeable,  but  only  liable  to  become  chargeable,  or  it 

(a)  And  see  Mann.  N.  P.  Dig.  215,  Nuisance,  pi.  31,  n. 
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1833.         niay  liave  been,  as  here,  that  the  pauper  was  irreiiiovabli^. 
'Ij^^^       Therefore,  reasoning  from  analogy,  I  should  have  said  that 
t,.  the  better  rule  would  have  been,  to  have  held  that  the  order 

Inhai)it<iuis  of  quashed  w  as  not  admissible  evidence  to  prove  any  thing. 
nsMCE.  In  Osgathorpe  v.  THseworlh,  it  is  not  stated  that  the  ground 
of  the  former  decision  appeared  upon  the  face  of  the  first 
order.  It  was  there  contended  that  an  order  quashed  is 
final  between  the  parties ;  but  the  Court  said,  so  it  would 
be  if  the  special  matter  did  not  appear.  This  I  think  a 
clear  authority  for  our  present  course.  Then  comes  the 
case  of  Rex  v.  Wheelock,  which  seems  to  me  to  be  a  direct 
authority  on  the  same  point.  Undoubtedly  the  party  must 
have  had  a  right  either  to  require  the  special  ground  to  be 
entered,  or  to  have  some  other  remedy.  And  the  Court 
held  that  the  party  was  not  entitled  to  a  mandamus  to  com- 
pel the  sessions  to  make  the  entry,  stating  as  their  reason , 
that  the  respondents  were  not  concluded  by  the  judgment 
of  the  session,  but  might,  on  the  trial  of  another  appeal 
against  another  order  of  removal,  between  the  same  parties, 
explain  by  evidence  the  particular  ground  on  which  the 
former  order  had  been  quashed.  As  to  the  case  of  Mutiger* 
hungers.  Warden,  I  doubt  whether  that  is  any  authority  at  all. 
In  that  case  it  merely  appeared  that  by  the  first  order  there 
had  been  no  adjudication  of  the  question  of  settlement. 
The  decision  of  a  court  is  never  final,  except  upon  the  point 
upon  which  they  have  adjudicated. 

Taunton,  J. — I  certainly  entertained  a  strong  impres* 
sion,  in  the  first  instance,  that  the  course  pursued  was  not 
right.  I  however  pressed  my  difficulties  upon  Mr.  £r?e, 
in  order  that  he  might  give  me,  as  he  did,  a  satisfactory 
answer,  both  from  the  cases  and  the  tenor  of  his  argument. 
I  do  not  by  any  means  wish  to  impugn  the  rule  laid  down 
by  the  solicitor-general  and  Mr.  Hogers,  that  an  order  con- 
firmed IS  conclusive  as  against  all  the  world,  because  t  think 
it  a  most  wholesome  rule,  which  greatly  diminishes  expense. 
But  when  an  order  of  removal  is  quashed,  I  think  the  order 
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quashing  it  must  operate  with  reference  to  the  stgte  of        183^. 

things  which  existed  at  the  time,  and  that  it  is  not  (^onclii-      ^^^i^'^^ 

I  -1  1  1  •  1      1       1     •        The  Kino 

sive  as  to  any  other  point  than  that  upon  which  thp  Mecf-  'j,, 

sion  in  fact  proceeded.     It  appears  to  me,  therefore^  that  ^habitarus  of 
the  evidence  was  riglitly  received,  to  explain  the  extent  to        Jekce. 
which  the  order  should  operate.     It  has  been  argued  by 
Mr.  Erie,  and  this  is  the  gist  of  his  argument,  that  if  the 
evidence  be  admissible,  the  ground  of  quashing  in   1822 
was  altogether  a  temporary  ground ;  that  the  order  was  not 
quashed  because  the  pauper  had  no  settlement  in  the  ap- 
pellant parish,  but  because  he  was  residing  in  the  respond- 
ent parish,  in  a  tenement. which  was  his  own  property,  and 
that  therefore  as  soon  as  this  temporary  ground  was  re- 
moved, the  order  of  sessions  ceased  to  be  in  force.    This 
argument  proceeds  on  the  ground  that  the  order  of  1822 
was  premature,  because  the  pauper  was  at  that  moment 
irremovable.      It  appears  that  after  the  quashing  of  the 
order  of  1822,  a  new  state  of  things  was  constituted.     The 
pauper  sold  his  tenement,  and  thus  became  no  longer  irre- 
movable. .   If  so,  the  right  to  remove  being  only  suspended, 
when  that  suspension  was  removed,  a  new  state  of  things, 
upder  which  the  right  to  remove  revived,  was  introduced. 
I  rely  almost  wholly  on  the  case  of  Osgathorpe  v.  DisewortK 
I  do  not  place  so  much  reliance  on  Rex  v.  Wheelock,  not 
because  I  do  not  feel  it  entitled  to  respect,  but  because 
the  point  did  not  come  directly  before  the  Court,  and  there- 
fore it  is  that  I  do  not  -think  it  entitled  to  so  much  weight 
as  would  be  due  to  a  case  in  which  the  express  point  which 
was  before  the  Court  was  decided  upon.     I  cannot  dis- 
tiogfiisli .  this  case  from  that  of  Osgathorpe  v.  Diseworth. 
There  was  an  order  of  removal  of  a  certificated  person  not 
then  chargeable,  and  it  was  said  that  a  certificated  person 
could  not  be  removed  upou  the  prospect  of  his  becoming 
chargeable,  but  that  he  must  be  actually  chargeable.     Af- 
terwai^is,  and  after  he  became  chargeable,  and  therefore 
removable  as  a  certificate  man,  a  second  order  was  made. 
The  evidence  received  must  have  been  of  circumstances 
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1833.       dehors  the  order.    The  Court  of  Quarter  Sessions  decided 

^^^•*^''**^      that  the  first  deteriDination  was  not  finali  and  that  therefore 

y^  the  second  was  proper.     It  was  moved  to  quash  the  order, 

luhabitams  of  q^  i\^^  ground  that  a  removal  of  the  first  order  was  final. 

BSNCE.       Sed  per  Curiam,  "  So  it  would  be  if  the  special  matter  did 

not  appear;  a  certificated  person  cannot  be  sent  back  until 

be  is  actually  a  charge;  a  removal  before  is  premature" 

So  I  say  in  this  case,  that  as  long  as  the  man  resided  in 

one  parish  upon  his  own  property,  which  rendered  him 

irremovable,  he  must  be  suffered  to  remain  in  that  parish; 

and  until  that  property  ceased  to  be  his  own,  a  removal,  if 

made,  was  premature.    This  case  was  not  decided  upon 

the  merits  by  the  first  order,  and  therefore  I  think  that  the 

sessions  were  right  in  holding  that  order  not  tp  be  final. 

Patteson,  J. — I  am  of  the  same  opinion.  Upon  this 
case  we  must  take  it  that  the  sessions  were  satisfied  that 
upon  the  first  order  the  merits  had  not  been  gone  into.  If 
they  had  not  been  really  and  substantially  satisfied  of  that 
fact,  they  would  not  have  sent  this  case.  It  seems  to  be 
admitted^  that  if  the  special  ground  had  appeared  upon  the 
face  of  the  order,  it  would  not  have  been  final.  Then  the 
question  is,  whether  the  sessions  were  right  in  receiving 
parol  evidence  of  the  circumstances.  I  cannot  distinguish 
this  case  from  Osgathorpe  v.  Diseworth,  although  I  cannot 
help  thinking  that  it  would  be  better  that  the  reasons 
should  appear  upon  the  order,  because  the  necessity  of 
producing  parol  evidence  upon  the  trial  of  the  second 
appeal  is  attended  with  great  expense.  I  would  decide 
upon  the  authority  of  that  case,  which,  though  it  does 
not  state  that  parol  evidence  must  be  received,  I  consider 
as  a  direct  authority.  That  case  is  confirmed  by  Rex 
v.  Wheelock;  for  although  that  is  not  a  direct  authority, 
I  cannot  see  what  ground  there  can  have  been  for  refusing 
the  mandamus,  except  that  upon  an  appeal  against  another 
order,  parol  evidence  of  the  circumstances  might  be  re^ 
ceived.     Surely  the  Court  of  Quarter  Sessions  would  other- 


MICHAELMAS  TERM,  IV  WILL.  IV. 

wise  have  been  bound  to  put  their  reasons  upon  their  pro- 

ceedinirs ;  and  therefore  the  Court  would  not  have  refused     ^,    ^ 

®   *  The  Kino 

to  compel  them  to  do  so,  unless  the  parties  had  had  some  v. 

other  remedy^  which  other  remedy  must  necessarily  be  the  \v,^kSt  Law- 
giving  parol  evidence  of  the  reasons.     Both  cases  are,  I        rencb. 
think,  in  point,  and  I  agree  with  the  rest  of  the  Court. 

Order  of  Sessions  confirmed. 


Mitchell  t?.  Jenkins,  Clerk. 

Case  for  a  malicious  arrest,  tried  before  Tauriton,  J,  at  In  an  action 
the  Devon  summer  assizes,  18d9|  when  the  following  facts  arrest,  the  jury 
were  given  in  evidence.     The  plaintiff  became,  at  Lady-day,  J?^  imply  ma- 

.    ,  ,      ,  ,       ,  ^      ,  .  <-    o- I  1     lice  from  the 

1831,  mdebted  to   the  defendant,  as  vicar  of   Sidmoutb,  absence  of 

in  the  sum  of  45/.,  for  one  year's  composition  for  tithe,  reasonable  or 
On  the  15tb  April  and  13th  May,  Jenkitis's  attorney  applied  cause.    But 
by  letter  to  Mitchell  for  the  payment  of  tithe,  and  offered  ferenwnoTof 
in  such  letter  to  allow  him  a  set-off,  if  produced  and  found  law  but  of  fact, 
to  be  correct.    No  notice  being  taken  of  these  letters,  ^^  ^^^  ^mld 
Jenkins  made  an  affidavit  of  debt  for  45/.,  and   caused  ^  ^^^: 

rr«i         1      •««,    Presenting  to 

Mttchjul  to  be  arrested  for  that  amouut.     The  sheriff  b  the  jury  the 
officer  to  whom  the  warrant  was  given,  and  who  subse-  *^hsence  of 
quently  arrested  Mitchell^  received  instructions  from  Mit-  conclusive 
chelt'a  attorney  to  allow  the  sum  of  16/.  5s,  in   case  the  w^f Malice 
plaintiff  would  settle  the  debt.     The  plaintiff,  after  being  a  >f  a  raisdirec- 
day  in  custody,  gave  a  bail-bond.    Jenkins  continued  the 
proceedings  against  Mitchell  until  he  discovered  that  by 
having  arrested  for  more  than  the  balance  actually  due,  he 
had  exposed  himself  to  the  payment  of  costs  under  43 
Geo*  3,  c.  46,  s.  3,  upon  which  the  town  agents  of  his 
attorney  wrote  to  the  town  agents  of  Mitchell's  attorney, 
stating  that  if  Mitchell,  upon  being  allowed  the  amount 
which  he  claimed  as  a  set-off,  and  his  costs  up  to  that  time, 
would  immediately  pay  the  balance,  they  were  authorized 
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a  good  cause  of  action.  Bay  ley ,  J.  sayn,  *^  I  accede  to  the 
propositioDy  that  if  a  party  lays  all  the  facts  of  his  case 
fairly  before  counsel,  and  acts  bon&  fide  upon  (he  opinion 
given  by  that  counsel,  (however  erroneous  that  opinion  may 
be,)  he  is  not  liable  to  an  action  of  this  description."  Hoi- 
royd,J»  guards  himself  still  more.  Suppose,  however,  that 
the  question  had  been  left  to  the  jury,  and  they  had  found 
for  the  defendant,  such  a  verdict  could  not  have  stood  unless 
the  Court  would  decide  that  mere  ignorance  of  law  i$  a 
sufficient  excuse  (a).  In  this  case,  Jenkins^  if  ignorant  of  the 
law,  should  have  secured  himself  by  taking  the  opinion  of 
counsel,  as  was  done  in  Ravenga  v.  Mcintosh,  In  Bromage 
V.  Prasser,  Bayley^  J.  says  (6), ''  In  an  ordinary  action  for 
words,  it  is  sufficient  to  charge  that  the  defendant  spoke 
them  falsely,  it  is  not  necessary  to  state  that  they  were 
spoken  maliciously,*'  In  no  action  for  indicting  or  arrest- 
ing without  reasonable  and  probable  cause,  has  the  de» 
fendant  obtained  a  verdict  on  the  ground  of  there  being 
no  malice :iH fact  proved.  In  Parroity,  jPtsAtvici(c),  which 
was  an  action  for  a  malicious  prosecution  for  peijury,  where 
the  bill  of  indictment  was  found  and  the  plaintiff  was  acquitted. 
Lord  Mansfield,  in  summing  up,  said,  **  That  it  was  Qot  ne- 
cessary to  prove  express  malice,  for  if  it  appeared  that  there 
\9M  no  probable  cause^  that  was  sufficient  to  prove  an  impUed 
nialice,  which  was  all  that  was  necessary  to  be  proved  to  sup^ 
port  this  action.''  [Parke,  J »  To  be  implied  by  whom?] 
By  the  jury.  X^'^^^f  «^*  Yes.]  But  the  question  is,  whe- 
ther the  judge  is  not  bound  to  tell  the  jury  to  imply  it* 
[Denman,  C.  J.  That  would  not  be  an  implying  by  the 
jury,]  In. Gibson  v,  Chaters{d),  where  the  arrest  had  been 
made  in  ignorance  of  the  fact  that  the  debt  had  been  paid 
to  an  agent,  and  no  actual  malice  had  been  proved,  it  was 


(«)  Vide  M.  20  H.  7,  fo.  2,  pi.  4, 
dict..pwFineux;  Jlfamcr's  case,  2 
Co.  Eep.  3 ;  IVUliami  v.  Bartho- 
lomew, i  Bos.  &  Pull.  326 ;  Bilbie 
v^JLumdey,  2  Eiist,  471  ;  Stevens  v. 
Lynchy  12  East,  38;  Doctor  and 
Student,  Dial.  2,  capp.  46,  47; 


Dig.  lib.  2*,  tit.  6;  Pothier,  Traits 
de  Taction  CoadietioindeUtt,farCw 
2,  sect.  2,  art.  3.  Mann.  N.  P. 
Digest,  2d  ed.  89,  pi.  241,  n. 

(b)  4  Barn.  &  Cressw.  255. 

(c)  9  East,  362,  n. 

(d)  2  Bos.  &  Poll.  129. 
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Mid  tMt  *  thfe  ^acts  of  the  case  precluded  the  inference  of 
muKce'. '  60  Hei^,  10  hate  shewn  that  Jenkins  was  ignorant 
ti§f  thci  fads  Wh^i  he  made  the  arrest,  would  have  precluded 
(hlf'itfflrreniee'Of  iimlice,  which  the  law  now  raises,  and  he 
would  have  been  entitled  to  a  verdict.  The  words  of  Lord 
MnnsfiMy  in  Parroit  v.  Fishwicky  entirely  agree  with  the 
language  employed  in  this  case  by  Mr.  Justice  Taunton^ 
[Parke,  J,  The  rule  which  you  are  laying  down  is  expressly 
in  opposition  to  the  opinions  of  Lord  Mansfield  and  Lord 
fjoughborough,  in  Johnstone  v.  SuUon{a),  It  is  not  con- 
tended, as  a  general  proposition,  that  this  is  not  a  question 
for  the  }ury ;  still,  unless  the  Court  is  prepared  to  say  that 
th^e  is  no  case  in  which  the  laio  will  imply  malice,  the 
judge  will  be  obliged  to  direct  the  jury,  that  if  they  believe 
the  facts  they  must  imply  malice.  In  the  case  of  murderi 
where  particular  facts  are  proved,  the  judge  may  tell  the 
jury  Chat  the  law  implies  malice  from  those  facts/  In  Case 
hf  a  mtllieioas  prosecution^  if  there  be  no  reasonable  or 
problible  cause,  the  Court  will  tell  the  jury  to  imply  malice. 
[Denfnnn,  C.  J.  That  might  depend  upon  the  particular 
facts  of  the  case.  We  might  or  might  not  imply  malice« 
Stippose  a  party  had  a  deposition  which,  he  believed  to  be 
evidence^  but  which  was  not  so,  and  he  went  before  the 
grand  jury,  and  upon  which  they  in  similar  ignorance  found 
iu  indietment,  there  would  be  no  reasonable  or  probable 
cause,  yet  we  should  not  imply  malice.]  If  the  law  witt 
presume  malice,  the  direction  of  the  learned  judge  was  right. 
{^Parkey  J.  It  does  not  follow  that  a  fact  is  not  to  be  left  to 
the  jtlry^  because  they  can  only  find  one  way.  There  are 
several  cases  upon  the  statute  of  43  Oeo,  3,  with  respect  to 
eotfts,  hi  which  it  has  been  held,  that  proof  of  the  absence 
df  rettsonttble  or  "piDbable  cause,  without  otherwise  shewing 
malifce,  waa  sufficient  (o  entitle  a  party  to  his  costs,  for  a 
nialicioiis.  and  v^atious  arrest,  under  the  act;  Domlan  v.* 
Brett  (Jb).     In  two  of  these  cases  the  arrest  was  for  one 

(fl)  1  T.  R.  545. 

(6)  5  Mann.  &  Ayl.  99;  10  B.  &  C  117. 
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1833.        side ,  of  an  account,  instead  of  the  balance  :  Shenvoad  Vt 

Mij^i,^     2>^^,^-Xa)i.5flid  ./^ors/er  v.  W^s(on  (/>) j  and  t||e.  Courf..  he\^ 

v/         t|)at|  Hiff  plaintiff, Mas  liable  to  paj  cost«  under  43  G^o.S^ 

BVKsvh     j^^  ^nqfeo.ypr,  >j^id,  that  the  rule  upon  questions  pf  th^t; 

natMre  is  the.  3an)e  as  in  actions  fpr  a  malicious  arrest.      In 

jiustiny.  Debnam^c)  it  ^as  held,  .in  an  action. fpr^  nial^- 

i:\oi\3  a^est,  that  9|i  arrest  made  upon  on^  side  of  a  mutual 

acqount,  is  malicious. 

Coleridge,  Serjt.,  and  Bere^  contr^.     It  is  t^ue  that  Ajiis(in 
Vp  Debn^rfi  was  an  action  for  a  malicious  arrest^  bul;  it  wa^ 
expressly  put  upon  the  authority  of  Dronefieldy*  Archer {d)^ 
which  was  decided  upon  43  Geo,  3,     For  some  tjme  it  was 
considered  in  the  profession  that  the  questions  in  the  two 
cases  were  identical,  but  the  distinction  is  laid  down  ,ii) 
Ihnlan  v.  Brett,  in  which  Bayley,  J.  said, ''  The  question  in 
this  case  is,  not  whether  an  action  for  a  malicious  ^irrest  i^ 
maintainable,  but  whether  the  plaintiff  had  any  reasona})le 
or  proba()le  cause  for  procuring  the  defendant  to  be  arrested 
and  held  to  special  bail  for  575/.;"  and  bis  lordship  and  the 
rest  pf  the.  Court  decided,  that  in  cases  under  thiQ  statute  it 
was  not  necessary  to  prove  malice,  because  the  statute  gave, 
the  costs  where  the  plaintiff  had  not  any  reasonable  or.pro-» 
bable  cause,  without  requiring  that  the  arrest  ^should  bc^ 
malicious.    Since  that  time  it  has  not  been  disputed  that 
malice  is  essential  to  the  nature  of  this  action;,  uor  is  it 
to*day  disputed,  as  a  general  proposition,  that  it  is  a  qifestion; 
for  the  jury  whether  malice  has  been  shewn.    It  js  not  less 
the  province  of  the  jury  to  iind^  because  their  course  is  easj 
and  simple,  than  where  it  is  more  complicated*     It  is  ui|(«d 
that  no  instance  can  be  found  in  which  under  such  circum- 
stances  there  has  been  a  verdict  for  the  defendants.    Tba^ 
may  be  so,  but  there  are  cases  as  sfrong  as  this  wh^re  tb^ 
plaintiff  has  been  nonsuited  for  want  of  proof  of  jualicp. 

(<i)  6  Bingh.  280.  Barn,  k  Cressw.  139. 

(b)  Ibid.  527.  (d)  6.  Barn.  &  Aldora.  613(   1 

(c)  4  Vovfl  &  Ryl    €53 ;    3      Powl.  &  Ryl.  ^.       . 
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lb  Atleh  CSnow^vMere  the  defendant,  'acimg'  uUdei*  wlikt 
he  *<;ou Reived 'lb  be  sound  aclvice^  made  a  ti^i^tak^'ihllkW, 
LoriS'Ellenbordugli  said^'*'*but  he  was  acting  u'n'd^  ^nall'Hfef 
thought  wak  good  advice;  it  was  unfortunate  'ths(t  \Xili 
attoraey  was  misled  by  Higgifis^s  case;  but  unless  yoii  cdii 
stiew  that  the  defendant  was  actuated  by  sonie  purposed 
malice,  the  plaintiff  cannot  recover**'  It  may  be,  that'ih 
this  case  Jenkinses  attorney  acted  upon  a  mistaken  notioli 
that  Brown  v.  Pigeon  (a)  was  still  law.  In  that  case  it  was 
held  by  Lord  Ellenborough  at  nisi  prius,  that  V^i^re  cross 
demands  are  separate  and  distinct,  and  A.,  to  whom  the 
larger  sum  is  due,  arrests  B.  for  the  balance  only,  no  action 
lies  against'  B.  for  arresting  A,  for  the  smaller  suin  due  to 
himself.  A  few  years  ago  that  would  have  been  an  actual 
authority  for  the  course  he  was  advising  his  client  to  pursue, 
aud  yet  a  clergyman  in  the  country,  probably  tinding  it  in 
the  books  and  acting  upon  it  now,  is  to  be  liable,  as  it  is 
said,  to  an  action  for  a  malicious  prosecution.  There  are 
many  cases  in  which  ignorance  of  law  or  of  fact  has  been 
held  to  Excuse  a  party.  So  here,  the  question  is  not  so 
much  whether  Tomkins  had  a  right  to  arrest  for  the  whole, 
but  whether  he  thought  that  he  had  such  right.  The  case 
o(  Haveiiga  v.  M'Intosh  is  very  strong  upon  this  point. 
I1ie  chief  justice  directed  the  jury  to  find  for  the  defendant 
if  tliey  were  of  opinion  that,  at  the  time  when  the  arrest  was 
made,  M'Iniosh  acted  truly  and  sincerely  upon  the  faith  of 
the  opinion  given  him  by  his  professional  adviser,  actually 
believing  that  Raveiiga  might  be  lawfully  arrested ;  but  for 
Ravenga^f'if  they  Were  of  opinion  that  Mcintosh  actually 
belreVed*  that  he  should  fail  in  the  action,  and  that  he  in- 
terided' to '  use  the  opinion  as  a'  protection  in  case  the  pro-* 
ceedings  were  afterwards  called  in  question.  The  opinion 
of  tf lis  Court  was  most  clearly  expressed,  that  the  direction 
of  the  chief  justice  was  correct,  and  that  a  party  who  acted 
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1833. 


Jenk'ins* 


(a)  2  Campb*  694;  and  see  Dr.      cited   4   Burr.   1996;  Athion  v^ 
Torlington's  oase^  1  Keoy<>D,  4^4;      Naull,  3  Moore  &  Scott,  184. 


30«^ 


1893. 


MiTCHKtL 
V, 

jBasmi. 


CASES  IN  Tlt£  KING  S  B£NOH, 

bonsifide  upon  the  opinion  of  a  legal  adfiaet  was  notlibbto 
to  an  action  for  a  malicious  arrest;  and  it  ift  said'  lliat the 
question  in  that  case  was,  whether  the  party  had  acted  bonft 
fide  Under  the  advice  of  his  pleader.  In  Doniauv.  Breti; 
the  cases  in  the  Common  Pleas  were  commented  on.  in 
neither  of  those  cases  could  the  party  have  brought  an 
acti6n  for  malicious  ari-est  on  the  ground  simply  of  the  want 
of  reasonable  or  probable  cause.  It  may  be  very  fm  thdt 
a  party  who  docs  not  take  care  to  mform  himself  of  the  law, 
or  to  become  thoroughly  acquainted  with  the  circum^ttnces 
before  he  acts^  should  be  liable  to  pay  costs  as  a  penalty  for 
hfs  negligence;  and  it  is  not  necessary  to  contend  that  the 
arrest  was  not  in  some  degree  a  wrongful  act,  or  that  Mii-^ 
cAe// would  not  have  been  entitled  to  recover  his  costit,  on 
the  ground  that  there  was  no  reasonable  or  probable  cause 
for  an  arrest  to  the  extent  of  43/.,  but  in  an  action  for'  a 
malicious  arrest  malice  in  fact  ought  always  to  be  prH>ved. 
The  learned  judge,  by  his  direction  to  the  jury,  withdrew  the 
case  from  their  consideration. 


Dbnman,  C.J. — Every  arrest  for  more  than  is  due,  n 

in   some  sense  a   wrongful   act.     If  it  be  made  without 

reasonable  or  probable  cause,  by  the  late  statute  the  party 

arresting  may  be  liable  for  the  costs.     But  beyond  that  the 

defendant  in  the  former  action  may,  if  he  thinks  proper, 

bring  an  action  for  malicious  arrest.     It  is  quite  clear,  bow-^ 

ever,  that  in  such  an  action  he  is  bound  to  prove  malice  av 

an  independent  fact.     It  may  be  left  to  the  jury  to  presnin^ 

malice  from  want  of  reasonable  and  probable  cause,     it 

there  be  want  of  reasonable  or  probable  cause,   and  mw 

malice  is   found,    the  defendant   is   entitled  to  a  verdict. 

Whether  there  is  malice  or  not,  is  a  question  of  fact,' lo  be 

decided  by  the  only  proper  jurisdiction  for  fact :  whether 

or  not  there  is  reasonable  or  probable  tausiB,  is  a  question 

for  the  judge.     I  do  not  say  what  my  opinion  would  4iav^ 

been  in  ttiis  case  if  I  had  been  on  the  jury ;  there  was  wmte 

evidence,  and  a  nonsuit  was  not  applied  for.     If  the  defend- 
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ant  bas  been  deprived  of  the  benefit  which  he  might  have 
gained  from  the  decision  to  which  the  jury  might  probably 
have  ariived,  then,  without  speculating  upon  what  their 
finding  might  have  been^  the  defendant  is  clearly  entitled  to 
have  a  new  trial. 
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V. 

Jewkins. 


Parkb,  J.-— I  am  entirely  of  my  lord's  opinion.  There 
should  be  a  new  trial;  for  the  question  of  malice  was  a 
questMHi  which  should  have  been  submitted  to  the  jury»  and 
the  jttdge  did  withdraw  it  from  their  consideration.  I 
always  thought  that  since  the  case  of  Johnson  v.  Sutton, 
which  was  decided  long  before  I  came  into  the  profession, 
that  the  plaintiff  must  unquestionably  prove,  as  alleged  in 
the  declaration,  malice  in  fact;  and  that  ought  always  to  be 
left  to  the  jury.  Where  there  is  no  reasonable  or  probable 
cause,  the  jury  may  from  this  circuntstance  infer  malice ;  but 
still  it  is  a  question  for  them.  In  this  case,  however,  it  has  . 
been  withdrawn  from  them.  By  malice,  you  do  not  intend 
spite  or  hatred  as  in  the  common  acceptation  of  the  terms, 
but  malus  animus,  an  acting  from  some  improper  motive. 
If  the  party  acted  from  a  wrong  notion  of  the  law,  I  do  not 
think  that  he  is  liable  in  this  form  of  action. 

Patteson,  J. — The  whole  argument  for  the  defendant 
may  be  summed  up  in  his  short  statement,  that  the  jury  may 
infer  malice  from  the  want  of  reasonable  or  probable  cause, 
but  are  not  bound  to  do  so.  Here,  it  was  withdrawn  from 
their  consideration  altogether:  it  was  not  said  that  they 
might,  but  that  they  must  infer  it.  In  every  case  this  ques- 
tion ought  to  be  submitted  to  the  jury.  It  is  laid  down  in 
all  the  cases  that  there  must  be  a  concurrence  of  want  of 
reasonable  or  probable  cause  and  malice. 


Taunton,  J. — I  have  no  doubt  upon  the  point  now. 
I  acted  at  the  trial  upon  my  impression  of  the  case  of 
Bromage  v.  Prosser^  That  was  a  case  in  which  the  Court 
decided  against  me^  and  which,  perhaps,  from  that  circum* 
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in  whi|ch.  I^  o^fa^ied  a  verdict  for  .the  de(ffs4%0t^  *  -  •  Tb^tGouf  t; 
v'.  made  s^  rule  far.  a  new  trial  absolute^  and  aaid,.  tlioi  tberd 

JfiMKiKs.  ^^|.^  i^^Q  kipds  of  malice,  malice  in  fact,  and  malice  iu  laiv.; 
the  former  gleaning  malice  in  its  popular  sense^  aiid.  th^ 
latter  such  as  the  law  will  imply  when  there  is  a  wrongful 
act  intentionally  done  without  just  c^use  or  excuse;  and 
that  in  a  case  where  the  law  implies  such  malice  as  is  neces* 
sary  to  maintain  the  action,  it  is  the  duty  of  the  judge  to 
\vithdraw  the  question  of  malice  from  the  consideration  of 
the  jury.  So  here,  it  struck  me  at  the  time  that  the  preseut 
defendant  having  sued  out  a  bailable  process  for  ^L  when 
he  knew  that  the  plaintiff  was  entitled  to  deduct  t6A  os.p 
had  been  guilty  of  an  act  per  se  wrongful,  as  in  the  case 
of  Bromage  v.  Prosser.  1  am  not  pertinacious  in  belding 
to  any  opinion  of  mine.  I  now  think  that  the  question,  as 
a  matter  of  fact,  should  have  been  left  to  the  jury.  What 
I  have  said  is  rather  in  explanation  of  what  I  did  at  Uie  trial, 
and  not  from  a  wish  to  express  an  opinion  different  from 
that  of  my  brothers.     I  do  not  wish  to  dissent. 

Rule  absolute. 


RiFON  Gent,  one  &c.,  r.  Davies. 

An  attorney  is  ASSUMPSIT  for  work  and  labour  done  as  an  attorney. 

evidence  0^1^    ^^  ^^^  ^"^'  ^^  ^^^  London  sittings  nfiet  Trinity  iertn,  be- 
statement         fore  Defiman,  C.  J.,  a  verdict  was  found  for  the  plainti/T, 

made  by  nim-  , 

self  CO  the  ad-  damages  10/.  3$. 
▼erse  party  by 
the  direction 

of  his  client.         Heaton  now  moved  for  a  new  tfistl;  on  the  grbund  that 

evidence  had  been  improperly  received.  In  order  to  shew 
the  work  done,  the  plaintiff  calkd  ti  pe/son'  who  had' been 
the  aUorney  of  the  defendant  td  prove  certain  idmission^ 
made  by  the  defendant,  and  by  the  withess  as  his  attorney, 


Taijnto^,  J«,CQOcurred*' 


I  • 


.  .  •  .  ■     ■•       

PATTEjsoif,  J.-rJ  certfiioly  doiiOk.  understand  thecase  ot 
Gaiffsford  y.  Qric^mm^r,  «^  reported  ^  because  it  seems  that 

(a)  2  Caropb.  9. 


RiPON 
V. 


io  th^'coat^e'df  a  d^invierfiatiott  bad  bfetW^eA  ttk'eth  ^nd  the 
f^kiiiitlff  subsequently  to  Ihe*  eotnrihebdem^tit  oF  the  actioii. 
This  evidence  ought  not  to  bavte  been  k-ecdved;  ihit^mitth' 
as  it  was' of  matters  which  had  coihe  to  the  knowledge  6T  Davies. 
the  witness  whilst  acting  in  a!  fconfidentiaT  capacity.' 'Gfai//s- 
fm'd  V.  Grammar  {a)  i»  a  case  in  aU  respects 'precisely 
similar  to  the  present.  [Dehman,  C.  J.  Did  yOu  t^k^  tUFs 
objection  ^t  the  trial?]  An  objection  was  taken'  io  the 
witness  being  tailed.  [Denman,  C.  J.  That  was  not  the 
proper  objection,  for  this  party  was  a  perfectly  good  wit- 
ness. There  is  no  objection  whatever  to  his  admissibility. 
Your  objection  should  have  been  to  his  giving  evidence  of 
the  particdiar  communication.] 

Denman,  C.  J. — I  cannot  conceive  that  this  objection 
was  made  at  the  trial,  for  if  it  had  been  so,  I  cci  tainly  should 
have  had  a  note  of  it.  The  objection  to  the  admissibiliiy 
of  the  witness  could  not  be  valid.  But,  supposing  the 
other  objection  to  have  been  made,  it  does  not  appear  to 
me  that  this  falls  within  the  nature  of  a  privileged  com- 
munication. 

Parke,  J. — ^There  is  no  pretence  for  saying  that  this 
was  a  communication  which  falls  within  the  rule  respecting 
privileged  communications.  This  was  an  open  communi- 
cation made  by  one  party  to  a  suit  to  the  other,  and  not  a 
private  cpnimunication  made  by  tbe  client  to  his  attorney, 
in  the  ca^  of  Gaiusford  v.  Grammar,  Lord  Ellenborongk 
refused  to  receive  evidence  of  what  the  client  had  directed 
his  attorney  to  do* 
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1833.         there  the  witness  was  not  allowed  to  give  evidence  of  what 
'"^"^      he  himseff  had  stated  to  the  plaintiff,  which  I  cannot  con* 
9.  ceive  to  be  law.     I  cannot  help  thinking  that  there  must  be 

Da  VIES.       some  error  in  the  report. 

Rule  refused. 


The  Kino  r.  Blake,  Esq. 

A  party  taken  A  Writ  de  contumace  capiendo  (a)  issuing  out  of  the  Court 
gularwritis  ^^  Chancery  directed  to  the  sheriff  of  Middlesex  ag{iin;st 
privileged         Blake,  on  the  prosecution  of  Hu<rh  Smith,  clerk,  tested 

Irom  arrest  *»         ,      ^  .  . 

returning  from  18th    January,    183^,    returnable     l6th    April,   was    deli- 

JnhJjTdgr  ^^'^^  of  record  (6)  to  the  sheriff.  On  the  IQth  of  January 
who  has  dis-  Jilake  was  arrested  on  another  contumace  capiendo^  issued 
^  So  although  ^^  ^^^  instance  of  the  said  prosecutor,  tested  the  1 1th  and 

his  attendance  returnable  on   the  23d  of  January,   1832;   he  was  brought 

before  the  .  . 

judge  be  vo-     up  by  habeas  corpus  by  the  sheriff  of  Surrey,  in  whose  cus- 

*"°*^*7 '  ?*  tody  he  was,  before  Patteson,  J.  who  discharged  Blake,  on 
brought  up  the  ground  of  Irregularity.  A  few  minutes  after  his  dis- 
corpus*ol>^  **  charge,  and  before  he  had  had  time  to  return  to  his  residence, 
tained  by  him-  Blake  was  again  arrested  on  a  third  contumace  capiendo 

sell 

It  is  com-     issued  into  Middlesex,  tested  30th  April,  and  returnable 

petent  to  the  23d  May,  for  the  same  matter  as  the  two  preceding  writs. 
CourtofChan-    .        ,  ,.       .  ,  „  *^  ,  7 

eery  to  issue  Another  application  was  made  to  Patteson,  J.  to  disch^ge 
*r**nt  writs  ^^^  defendant,  but  he  refused  to  decide  the  question  finally, 
de  contumace  permitting  the  defendant,  however,  to  go  at  large  until  the 
^*A*coiuu-  ensuing  term  upon  entering  into  a  recognizance.  In  Trinity 
mace  capiendo  term  last  Follett  obtained  a  rule  to  shew  cause  why  the 
tumable  on  or  third  writ  de  contumace  capiendo  should  not  be  quashed^ 

aller  the  es-  ^^^  ||,g  defendant  discharged  out  of  the  custody  of  the 
soign  day  of  . 

the  term.         sheriff  and  from  the  recognizance  entered  into  by  htm. 

Sir  J.  Scarlett  and  Hoggins  now  shewed  cause.    This 

(a)  As  to  the  preliminary  steps,      Adol.  189. 
vide  Rev  v.  Blake,  3   Bam.    &         (&)  Vide  past,  3\4,  315. 
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rul^  \yas  obtained  upon  three  grounds  :    Firsts  th^t  ib« 

defendant,  at.  the  time  he  ^as  taken  under  tb^  third  vi'rit, 

.  The  KiVQ 

was  protected  from  arr^at :  Secondly,  that  under  S  Eliz,  c.  ^^ 

23,  &  53  Geo.  3,  c.  127,  oply  one  writ  de  contumace  ca-       Bma. 

piendo  can  issue  out  of  Chancery :  Thirdly^  that  the  third 

writ  was  not  returnable  in  term. 

It  has  always  been  understood  that  a  defendant  is  pro-'  pj^^^  -^^ , 
tected  from  arrest  only  when  his  attendance  before  the  Whether  de- 
Court  is  involuntary^  as  when  a  witness  is  subpoenaed.  It  vilegedfrom 
has  never  been  held  that  where  a  party  of' bis  own  accord  ^rres^* 

8  a  Court  of  Justice  he  shall  be  privileged  from  arrest. 
In  the  present  case  the  habeas  corpus  was  obtained  by  the 
defendaUl  bimself;^  and  consequently  his  attendance  must  be 
regarded  as  altogether  voluntary.  Rex  v.  Dehval(u)  is  a 
ease  difFering  from  the  present,  as  there  an  illegal  restraint 
was  imposed  upon  the  party,  and  the  Court  had  to  de- 
termine what  person  should  have  the  custody  of  a  minor. 

We  have  affidavits  made  by  the  cursitors,  stating,  that  it  Second  point : 

I  -  •    J  •  Whether  more 

18  the  common  practice  to  issue  more  than  one  writ  de  con«  than  one  con- 

• 

tumace  capiendo'  out  of  Chancery  in  the  same  matter  at  ^"^aace  capi- 

r  .      ,  .     ,  -      endg  caa  issuer 

the  same  time ;  and  this,  no  doubt«  is  the  proper  course ;  for 

where  one  of  the  writs  is  not  acted  upon  it  is  immaterialji 

and  i&  the  same  as  if  it  had  not  issued  at  all.  Es  parte 

Little  (fi)  may  be  quoted  on  the  other  side ;  but  the  true 

meaning  of  Lord  Hardjffickes  words  in  that  case  is,  that  if 

this  Court  is  oiice  seised  Of  the  cause^  the  Court  of  Chancery 

eannot  interfere.    The  Court  has  no  jurisdiction  to  issue  a 

capias  uutit  the  sheriflf  has  returned  non  est  inventus  or  cepi 

corpus,  which  had  not  been  done  in  the  present  case.    The 

Queen  v.  Ball  (c). 

l^hls  writ  was  returnable  on  the  2Sd  of  May,  and,  by  1 1   xhird  point: 

Geo.  4,  and  I  Will  4,  c.  70,  tbe  Q.1A  of  May  is  the  essoign  ^"^^J^Jf"'^^^^^ 

day  of  Trinity  term.    The  essoign  day  is  to  be  considered 

as  the  first  day  of  term.     Bolton  v.    Eyle8{d),  Bell  v. 


•  <i ' 


(<i)  2  W.  61a.  410, 439t»  and  3  (c)  6  Mod.  79< 

Burr.  1434.  \d)  2  Bred,  &  Bingh.  ^1 ;    4 

(6)  2  Atk.  480.  B.  Moore,  425. 
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Broadbent   et  ux.(fi),  StriUtford  v.  Cooper  Cb^'      Trinity 
terra,  in  1832,  commenced  on  the  '26th  of  May.  fey  1  Will. 

4,  c.  3,  8.  2,  the  writ  may  be  returnable  three  days  before 

,  ■  .     « » 

the  commencement  of  the  term. 


First  point: 
Privilege 
from  ftrrest. 


A  fourth  point: 
Second  impri- 
sonnnent  after 
the  habeas 
corpus. 


Second  point : 
Whether  more 
than  one  con- 
tumace  capi- 
endo can  issue. 


,  .11 

Follelt  in  support  of  the   rule.      The  defendant  was 

privileged  from  ari'est.  It  has  been  contended  that  such 
persons  only  as  involuntarily  attend  Courts  of  Jiistice  are 
protected  from  arrest.  This  is  not  so.  The  rule  is,  that 
all  parties  who  have  any  relation  to  a  cause  which  calls  for 
their  attendance  in  Court,  or  before  a  judge,  and  who 
attend  bonsi  nde  though  not  compellable  so  to  do,  are  pro- 
tected from  arrest.  This  is  virtually  n  civil  proceediug. 
The  cases  on  this  subject  are  collected  in  Tidas  Practice  (r)* 
In  Wilts  V.  Gurney[d),  the  plaintifTs  attorney  contrived, 
that  the  defendant  should  be  charged  with,  and  be  arrested  for 
an  assault  on  a  Sunday,  in  order  that  on  the  following  day 
he  might  be  arrested  on  civil  process.  The  Court  ordered 
him  to  be  discharged  out  of  custody. 

There  Is  another  ground  for  quashing  the  writ.  By  the 
habeas  corpus  act,  31  Car,2f  c.  2,  s.  6,  it  is  enacted^  that  no 

•        ft  * 

person  who  has  been  set  at  large  upon  any  habeas  corpus, 
shall  be  again  imprisoned  for  the  same  offence  :  and  the  same 
rule  applies  to  civil  proceedings ;  Blackburn  v.  Stupart  (e). 
Yet  the  patry  in  this  case  was  arrested  for  the  same  oflTence 
after  he  had  been  discharged  by  habeas  corpus. 

By  53  Geo.  3,  c.  127  (/*),  the  judge  of  the  Ecctesiastical 
Court  is  authorized  to  send  a  significavit  to  the  Court  of 
Chancery,  whereupon  a  contumace  capiendo  issues.  That 
writ  is  to  be  returnable  in  the  same  manner  .as  the  writ  de 
excommunicato  capiendo  was  formerly  under  the  ^  Eliz.  c 
23.  By  the  latter  statute  the  excommunicato  capiendo  was 
to  be  brought  into  this  Court,  and  opened  and  delivered  of 


(a)  3  T.  R.  123. 

(Jb)  Cro.  Car.  103. 

(c)  1  Tidd,  9th  ed.  197. 


((/}  8  Barn.  St  Cress.  769. 
(c)  sEast,  24?. 
if)  Sect.  1. 
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record  to  the  sheriff.     From  this  it  appears,  that  as  soon  Z9 

the  Court,  of  Chancery  has  issued  the  writ,  it  ceases  to  have 

./T    ;    ,  r  .     -^  .  '....»     The  Kino 

jurisdiction,   and   cannot  issue   a  second   writ.      Rex  v^  t^. 

Blake  (a),  Rex  v.  Theeid  (b),  Rex  v.  Dagger  {c)^  Rex  y,  ^^,**=' 
Fowler  {d).  [Parke,  J.  The  statute  gives  jurisdiction  ez« 
presslj  when  the  sheriff  returns  to  the  writ  'non  est  .in- 
ventus.']  The  Court  has  jurisdiction  previously  :  for  the 
Court  can  oblige  the  sheriff  to  return  the  writ.  All 
ulterior  process  must  consequently  issue  from  this  Court. 
As  to  the  practice  in  the  cursitor's  office,  the  affidavit  only 
states  that  it  has  been  the  practice  to  issue  several  writs  at. 
the  same  time  during  the  last  twenty  years,  and  they  speak 
only  of  the  practice  with  respect  to  the  contumace  capiendo, 
and  not  of  the  old  writ  de  excom.  cap.  [By  the  Court* 
The  practice  should  be  the  same  with  respect  to  both  writs,] 
It  should  be  so^  but  it  may  have  been  otherwise.  Assuming 
that  this  is  the  practice,  it  cannot  control  the  words  and 
purview  of  the  act  of  parliament.  [Denman,  C.  J«  In  Rex 
v.  Eyre  {e),  the  decision  was,  that  when  the  first  writ  is 
quashed  application  must  be  made  to  the  Court  of  Chancery 
for  another.]  In  that  case  the  proceedings  were  not  the 
same  as  here.  [Parke,  J.  There  is  no  doubt  on  this  point, 
it  has  always  been  the  practice  to  issue  several  writs.] 

The  23d  of  May  is  not  in  term.  The  i  PVilL  4,  c.  3,  s.  S,  Third  point: 
has  no  reference  to  original  writs  of  this  description,  it  relates-  ^y^^^  out  of 
only  to  mesne  process ;  the  statute  speaks  of  an  appearance  <^""* 
to  the  writs,  and  applies  only  to  such  writs  as  require  an 
appearance. 

Cur*  adv.  vuli» 

.1,1  ,       [I  I  ..»*'.••       ^  •     ^  ^      '         ' 

Dbnman,   C.  J.  now  delivered  the  judgment  of  the  Judgment  on 

Court. — In  this  case  all  the  questions  were  disposed  of  but  ""^  t»   *■• 

one»  and  that  was,  whether  the  defendant  was  privileged 

..  *M..  •  .i   »    »    f        :     '•  '     •  ■  ^         ^^ 

(a)  3  Barn.  &  A^l.  13p.  (d)  1  Salk.  S93.        i    { 

(6)  1  Stra.  43.  J  («)  2  Stra.  ll^gf      .  i    .    . 

(c)  1  Dowl.  &Ryl.460..^  :     .      .  I' 
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from  being  taken  under  a  writ  de  contuiMce  cttplendlok 
He  hnd  been  in  custody  under  «  former  writ  of  the-  Vike 
ntture,  and  had  sued  out  a  writ  of  habeas  corpus,  and  tbc 
learned  judge  before  whom  it  was  returnable,  being  ^  opt«- 
nion  that  the  process  was  void  for  want  of  a  proper  interval 
(rfikne  between  the  teste  and  return,  discharged  die  defend- 
ant* Whereupon  the  prosecutor  having  sued  out  another 
writ,  apprehended  the.  defendant  under  it  on  his  way  borne 
from  the  judge's  chambers.  And  upon  consideration^  we  tfaiok 
he  was  privileged  from  arrest  on  this  occasion*  There  is  no 
case  to  be  found  in  which  this  privilege  has  been  eitended  to 
persons  going  and  returning  on  a  writ  of  habeas  corpuS| 
except  that  of  Rex.  v.  Delaval{a),  which  is  howewr  not 
precisely  like  this  case.  But  as  it  turned  out  m  this 
instance  that  the  defendant's  detention  under  the  former 
writ  was  wrongful,  and  he  was  driven  to  his  habeas  corpus 
to  obtain  his  liberty,  the  present  case  may  Aurly  be 
considered  as  coming  within  the  principle  whereby  pmiies 
to  a  suit^  for  the  sake  of  public  justice,  are  proteeted 
from  arrest  in  coming  to,  attending  upon,  and  retttfniog 
from  the  Court.  The  rule,  therefore,  roust  be  absolute  wkh 

costs,  Mr.  Blake  undertaking  to.  bring  no  action,  for   this 

arrest. 

RmIc  absolute. 

(a)  Ante,  3 13. 


Brown  v.  Dean. 

liit^''S  tJTe  Assumpsit.  THc  declaration  stated,  that  at  the  time 
suitof  B.,upon  of  the  promise,  John  Bamford  was  detained  in  the  custody 
"oath for 76i."  of  the  sheriff  of  Warwickshire,  at  the  suit  of  the  plainiiff, 

C.  writes  that,  \^  ^n  action  in  the  Exchequer,  for  the  recovery  of  a  certain 
m  considera-  ,         i  »       >.    ^,     «       <•  »•»•       /•  ■  *      •  «'i   '■*  . 

tionof  B.'s  in-  debt,  to  unt,  a  debt  0/ 76/.,  due  from  Bamford  to  the  plam- 

cha^^^^^iThe  *^^'     ^"^  thereupon,  on  25th  January,  1832,  in  considera- 

will  give  his 

promissory  note  to  B.  for  lOs.  in  the  pound  upon  the  debt  on  the  arrival  of  tbe  disohaige. 
This  engagement  may  be  declared  upon  as  a  promise  to  pay  10s.  in  the  pound  upon 
the  debt  for  which  he  was  arrested. 

Although  a  request  to  deliver  the  note  be  alleged,  no  request  need  be  proved. 

Held,  Uiat  the  production  of  the  writ  was  sufficient  evidence  that  the  sum  in 
dorsed  thereon  was  the  amount  for  which  A.  was  arrested . 
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tioa  diat  the  pbintiff  would  ^ve  and  procure  the  discliarge         168S, 
of  Bamford  from  such  detainer  aad  custody,  ilie  defendant 
promiaed  the  plaintiff  that  he  woukl  give  and  send  Co  the  v. 

plaindff  his  promissory  note  for  \0s.  in  the  pound  of  tlie  ^^^* 

said  debt :  that  the  plaintiff  confiding   tic,  did  give  and 
procure  such  discharge,  and  that  Bamford  was  discharged 
accordingly;  of  which  the  defendant  had  notice.  Averment, 
that  the  defendant  was  requested  to  deliver  the  promissory 
note,  and  neglected  and  refused  to  deliver  or  seiid  the  same, 
or  pay  the  amount,  and  that  the  76/.  still  remained  unpaid. 
At  the  trial  before  Deitmafi,  C.  J.,  at  the  Warwick  Spring 
assisses,  18SS,  the  plaintiff  produced   the  following  letter 
from  the  defendant  to  himself: — '*  My  daughter  received 
a  letter  from  you,   saying,  if  1   would  give  you  my  pro- 
roiasory  note  at  six  months  for  10^.  in  the  pound  for  the 
debt,  and  pay  the  costs,  you  would  give  John  Bamford  his 
discharge.    This   I   will  do  for  the  sake  of  my  unhappy 
daughter  and  her  family.    Therefore,  if  you  will  instantly 
send  his  discharge,  on  the  arrival  of  it  I  hereby  promise  to 
send  you  the  above  note.'*  Postscript,  *'  Please-  to  give  the 
particulara  to  Mr.  Beaumont,  52, -Lincoln*s  Inn  Fields.'* 
The  keeper  of  Warwick  gaol  stated,  that  before  and  on  the 
26th  January,  1832,  Bamford  was  in  gaol  in  the  custody  of 
the  sheriff  of  Warwickshire;  and  he  produced  his  commit- 
ment at  the  suit  of  the  plaintiff,  and  also  an   authority  to 
discharge  him,  dated  30th  January,  and  received  January. 
31,  by  post,  under  which  Bamford  was  discharged.    Steele ,' 
clerk  of  the  late  under-sheriff,  produced  the  writ  in  the 
action  Brown  v.  Bamford,  indorsed,  **  oath  for .  76/*,"  to- 
gether with  the  sheriff's  return.     To  this  it  was  objected 
that  it  did  not  appear  that  the  writ  was  properly  issued,  or 
at  what  time,  and  that  having  been  returned  by  the  sheriff 
it  did  not  come  out  of  the  proper  custody.    Steele  also 
produced  a  supersedeas,  tested  II th  January,  indorsed*28th 
January.     No  request  to  the  defendant  to  deliver  the  pron 
missory  note,   as  stated   in  die  declaration,  was  proved. 
Adams,  Serjt.,  applied  for  a  nonsuit;,  on  the  ground  that  it 
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1833.  l>ad  not  been  shewn  that  Bamford  was  diachargeii  out  of 
custody  in  consequence  of  any  authority  given  by  the  f>lain* 
tiff;  and  that  no  evidence  had  been  given  of  a  debt  due 
from  Bamford  to  the  plaintiff,  or  even  that  the  defendant 
had  notice  of  the  amount  claimed  to  be  recovered  iu  this 
action.  The  learned  judge  nonsuited  the  plaintiff,  giving 
leave  to  move  to  enter  a  verdict  for  tlie  plaintiff  for  26/., 
the  amount  claimed  by  the  plaintiff^s  particulars  of  demand. 
A  rule  for  this  purpose  having  been  obtained, 

Adatns,    Serjt.,    and   li,    Hayes  now    shewed    cause. 
The  first  question  is,  whether  it  was  necessary  to  prove,  as 
stated  iu  the  declaration,  a  request  and  refusal  to  deliver 
the  promissory  note.     When  there  is  no  autecedent  duty, 
and  a  party  undertakes  to  do  a  collateral  act,  his  obligation 
to  do  which  arises  from  the  promise  itself,  and  no  time  is 
speci6ed  for  its  performance,  it  is  a  necessary  implication 
that  it  is  to  be  performed  upon  request.    The  reasonable- 
ness of  iuferring  that  such  a  previous  request  was  intended 
is  very  clear.     The  general  principle  is  laid  down  in  Birks 
V.  Trippeii  (a),  "  where  a  mere  duty  is  promised  to  be  paid 
upon  request;  as  if,  in  consideration  of  all  moneys  lent  to 
the  defendant,  he  promised  to  pay  them  again  upon  request, 
no  actual  request  is  necessary,  but  the  bringing  of  the 
action  is  a  sufficient  request ;  but  otherwise  it  is  upon  a 
promise  to  pay  a  collateral  sum  upon  request,  for  there  an 
actual  request  ought  to  be  made  before  the  action  is  brought.'* 
[Parke^  J«  This  is  not  a  collateral  promise  to  pay  money 
on  request,  but  an  absolute  engagement  to  give  the  note.] 
From  the  terms  of  the  agreement,  it  is  evident  that  the 
defendant  understood  that  some  application  would  be  made 
on  the  part  of  the  plaintiff.     If  it  appear  from  the  term9 
of  the  undertaking  that  a  reqveat  was  oontemplat^,  the 
Court  wiH  hold  a  request  to  be  nedesiary.    The  distinction 
taken  in  the  tase  of  Birks  r,  Trippeii,  is  between  r  duty . 
and  a  collateral  act.    Here,  it  is  quite  clear  that  there  was 

(a)  1  Saund.  S^. 
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no  precedonl  dirty.  It  wa&  a  collateral  act.  The  duty  to  be 
pesibifiied  ariaes  eptirely  from  the-  profoise.  Although  the 
cK^fis  igiBjaeiiilly  tiun  .u|K>n  the  questioPi  whether  there  W9s 
an  aalec^deat  duty  or  oot^.  they  aometiraea  also  turn  upon 
the  n^tuie^pf  the  .contract  itaelf,  and  the  inquiry  is^  whether 
th^  act  to  be  dpne.  is  of  ^a  collateral  nature  or  in  its  pwn 
nature,  a:  duty*  Several  qF .  the  p;ise9  .shew  that  a  request 
inay.be  jaef:esaary^althpugh  it  be  uQt  so  expressed^  In  Ba4;h 
V.  Owen  (a),  th^  declaration  stated,  that  it  had  been  agreed 
that  the  plaintiff  should  give  the  defendant  a  colt  in  ex- 
chiiKge  for  his  mare,  andsfaould,  on  the  17tb  "Pet,  following, 
pay*  him- ti«^e»  guineas  to  boot;  that  it  bad  been  further  agreed 
that  the  fldinliff  shosldkeep  the  colt  until  £9th  Sept. 
follotf  ing]  that  mutual  promises  were  made,  and  that  the 
]Auuttff^^id  a  halfpenny  in  earnest  of  the  bargain :  so-that 
there  wBt>«o  allegation  of  a  promise  to  do  an  act  on  request 
Theide^ilfirationgoes  on  to  state  that  the  plaintiff  kept  the 
colt -until  49^ '  September,  and  that  he  was  ready  and 
williagv'and  offsredto  pay  the  defendant  the  two  gukieask 
and  rdqueated  himr  to  accept  that  sum,  but  that  the  defendant 
would  not  receive  the  same,  and  had  not  delivered  the 
mare^  although  often  requested  so  to  do.  Yet  the  Court 
held,  upon  general  demurrer,  that  the  declaration  was  de- 
fective, because  the.  plaintiff  had  not  alleged  that  he  had 
made  'fDy- ^peciW  request  to  the  defendant  to  deliver  the 
mare« « ,  Here,  the  declaration  states  a  special  request,  but 
n6ne  wasiproved*  [Denman,  C.J.  The  promise  is  so 
direcl  there  |to  send  the  note  upon  the  arrival  of  the  dis- 
charge^ that  my  only  doubt  was  upon  the  amount  promised 
to.kc'paid;  by  the  note.  I  thought  the  fair  meaning  ^as, 
tbaltha  weaM^pay  lOf.  in  the  pound  upon  the  amount  really 
duoinndjiotupon  the  sum  forwhiehf^m/brctwas  arrested.] 
Th0  plaintiff  was  under  the  aeoesaity  otf  proving  that  a  debt 
was  veaMydue  from  Bemrfo^  to  him,  yet  the  only  evidence 
given  waa  the  indprsem^^nt  upon  the  writ.    The  plaintiff 
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could  not  make  this  operate  as  an  admission  that  this  sum 
was  due,  because  it  is  not  shewn  that  the  defendant  was 
privy  to  it.     The  defendant  had  not  admitted  a  debt  to  any 
particular  amount.     Then  the  question  is,  whether  there 
was  any  evidence  that  a  debt  to  the  amount  of  76/.  was 
due  according  to  the  averment  in  the  declaration.     The 
plaintiff  must  prove  the  debt  in  the  terms  alleged  in  the 
declaration.     If  he  had  said  that  the  party  was  detained  for 
a  certain  sum  of  money  indorsed  on  the  writ,  and  that  the 
defendant  had  engaged  to  pay  lOs.  in  the  pound  upon  that 
sum,  that  might  have  been  sufficient.     It  is  a  clear  prin- 
ciple that  when  a  party  makes  a  necessary  allegation  with 
unnecessary  particularity,  he  is  bound  to  prove  it  as  alleged. 
In   WilHafMon  v.   Mlhon  (a),   Lawrence^  J.   says,  '*  with 
respect  to  what  averments  are  necessary  to  be  proved,  I 
take  the  rule  to  be,  that  if  the  whole  of  an  averment  may  be 
struck  out  without  destroying  the  plaintiff's  right  of  action^ 
it  is  not  necessary  to  prove  it ;  but  othenii^ise  if  the  whole 
cannot  be  struck  out  without  getting  rid  of  a  part  essential 
to  the  cause  of  action ;  for  then,  though  the  averment  be 
more  particular  than  it  need  have  been,  the  whole  must  be 
proved,  or  the  plaintiff  cannot  recover."  Parker  v.  Fenn  {b), 
WhUe  V.  Jones  (c).    The  plaintiff  has  stated  that  Bamfard 
was  indebted;    he  must  therefore  prove  a  debt.  Lee  v» 
Eifrton{d).    In  an  action  against  the  sheriff  for  an  escape, 
it  is  sufficient  to  state  that  the  party  was  arrested  by  virtue 
of  a  writ  indorsed  for  bail  for  a  certain  sum  of  money. 
Yet  where  in  such  an  action  the  declaration  alleged,  that 
X  5.  was  arrested  **  under  a  writ  indorsed  for  bail,  by  virtue 
of  an  affidavit  now  on  record,^  it  was  held  that  the  affidavit 
must  be  produced  in  evidence,  because  there  was  a  substan- 
tive allegation  of  its  existence;  Webb  v.  Herne{e).  [Totcft- 
^Ofi,J.  In  the  present  case,  the  undertaking  itself  recogniaes 
the  existence  of  some  debt.  This  distinguishes  it  from  those 


(a)  3  East,  446. 

\h)  2  Esp.  N.  P.  C.  477. 

(c)  5  East,  S98: 


{d)  Peake,  N.  P.  C.  119. 
(0  1  Bos.  &  PqU.  281;   S.  C. 
2  Esp.  N.  P.  C.  673. 
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cases  where  there  i«  no  such  adnaission*  Denman^  C«  J.  iqss. 
This  brings  it  to  the  question,  whether  the  meaning  of  the 
agreement  was  that  he  should  give  \0$,  in  the  pound  upoa  ^"^ 
the  sum  for  which  he  was  arrested,  or  upon  the  debt  actually  I^'Ay. 
due.  According  to  your  argument,  if  the  sum  actually 
due  were  160/.,  he  would  be  bound  to  pay  ]0«.  in  the 
pound  upon  that  amount.]  Yes.  There  is  no  ground  for 
saying  that  he  promised  to  pay  I0«,  in  the  pound  upon  a 
debt  of  any  particular  amount.  The  plaintiff  has  totally 
failed  to  prove  a  debt  of  any  particular  amount,  and  there- 
fore«  if  it  be  held  that  the  agreement  itself  contains  an 
admission  of  tome  debt,  tlie  plaintiff  would  be  entitled  to 
recover  nominal  damages  only ;  for  if  no  particular  sum  b^ 
proved,  the  defendant  has  a  right  to  say  that  it  is  of  the 
smallest  possible  amount,  and  that  his  promise  was  to  pay 
lOi.  in  the  pound  upon  that,  which  would  be  an  unreasonable 
construction  of  this  undertaking.  In  BemoMcom  v.  Anderr 
ton  {a),  it  was  held  that  an  acknowledgment  of  a  debt 
without  specifying  the  amount,  is  not  sufficient  to  entitle 
the  creditor  to  nominal  damages  upon  an  account  stated. 
In  Grfen  ?•  Davies  (6),  it  was  held,  that  a  promise  to  pay 
interest  where  there  was  no  evidence  as  to  the  debt,  though 
an  admission  that  some  debt  existed,  did  not  entitle  the 
plaintiff  to  a  verdict  even  for  nominal  damages. 

Gaulbum,  Serjt.  and  M.  D,  fiill^  contrd.  There  was 
no  ground  for  this  nonsuit.  The  question  at  the  trial  waa, 
whether,  to  entitle  the  plaintiff  to  a  verdict,  it  was  necessary 
to  prove  an  actual  debt,  or  it  was  sufficient  to  shew  the 
amount  for  which  Bamford  was  arrested.  Now,  a  further 
point  is  raised,  that  the  declaration  does  not  properly 
describe  the  agreement.  It  is  submitted  that  since  the 
pasMOg'Of  Lord  Tintcrdeff%  act(c),  which  enables  the  judge 
at  nisi  priu9  to  amend  the  record  where  there  is  a  variance 
between  the  pleadings  and  the  written  document,  the  Court 

(ft)  Mood^  &  Malk.  183.  (c)  9  Oeo,  4,  c.  15. 

(hy  4  Bj  &  G.  935. 
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will  much  narrow  the  liberty  df  raising  such  a  point  as 

„  thisf  upon  motion  Tor  a  new  trial,  by   a   party  who  has 

V.  omitted  to  take  the  point  at  a  time  when  the  defect  might 

^^^'        have  been  remedied.     [Parke,  J.  It  happens  often  that  a 
Nonsuit  en-      .     ,  ,  . 

tered  upon       judge  reserves  leave  to  move  for  a  nonsuit  on  one  pomt, 

ground  differ-    ^pj  ^||e  Court  will  enter  the  nonsuit  upon  another  point 
ent  from  point  .  rw^  •«.  •  . 

reserved.  not  then  raised.     The  difficulty  against  you  is  as  to  whe- 

ther the  meaning  of  the  agreement  was  to  promise  to  pay 
half  of  the  sum  really  due,  or  half  of  that  for  which  Bam- 
ford  was  detained.]     To  allow  this  point  to  be  raised  now, 
would  be  to  impair  the  good  effect  of  the  statute.     [De/i- 
Amendments    man,  C.  J.  I  should  not  have  amended,  I  think,  in  this 
Geo  4  c.  15     c^s^»  because  the  question  as  to  whether  the  agreement 

was  well  stated  would  have  been  the  result  of  a  long  argu- 
hient  as  to  the  nature  of  the  agreement.  I  should  only 
amend  where  there  was  some  obvious  mistake  in  setting 
out  the  instrument.]  It  is  impossible  to  read  the  guaran- 
tee, and  not  be  satisfied  that  the  debt  contemplated  was 
that  for  which  Bamford  was  in  custody,  and  that  the  pro- 
mise to  send  this  note  was  the  consideration  for  the  dis- 
charge. The  discharge  was  also  the  consideration  for  the 
promise ;  and  it  would  be  absurd  to  say  that  the  promise 
would,  in  such  case,  be  a  promise  to  pay  half  an  unascer- 
tained debt,  whatever  might  be  its  amount.  The  substance 
of  the  averment  in  the  declaration  is,  that  Bamford  was 
detained  and  in  custody  for  76/.,  and  that  in  consideration 
of  his  discharge,  the  defendant  promised  to  pay  \0s,  in  the 
pound  upon  that  sum.  The  declaration  says,  that  in  con- 
sideration that  the  plaintiff*  would  give  and  procure  the 
discharge  of  Bamford  from  such  detainer  and  custody,  the 
defendant  promised  the  plaintiff  that  he  would  give  and 
send  the  plaintiff  his  promissory  note  for  105.  in  the  pound 
upon  the  said  debt ;  that  is  equivalent  to  saying,  *<  the  sum 
for  which  he  was  detained,^'  the  consideration  being  the 
discbarge  from  the  detainer.  The  defendant,  for  the  pur* 
poses  of  this  cau^e,  stands  in  the  place  of  Bamford,  The 
indorsement  on  the  writ,  if  brought  home  to  Bamford^ 


MICHAELMAS  TERM,  IV  WtLL«  IV. 

would  be  evidence  against  him  that  he  knew  the  amount 
for  which  he  was  arrested.  [Denmau,  C.  J.  I  do  not 
think  this  indorsement  is  evidence  even  against  Bamford, 
otherwise  that  would  be  a  very  short  way  of  proving  a 
debt]  It  is  submitted  that  it  is  primSl  facie  evidence 
when  the  party  does  not  object  to  it.  [Parke,  J.  Cer- 
tainly the  indorsement  is  no  evidence  whatever.]  The 
guarantee  is  evidence  that  a  debt  of  a  certain  amount  had 
been  ascertained  to  be  due  from  Baniford  to  the  plain- 
tiff. The  agreement  is  to  pay  the  half  of  an  ascertained 
sum,  which  is  shewn  by  the  evidence  to  be  the  sum  of 
76/.;  and  the  declaration  is  for  a  debt  due,  to  the  amount 
of  76/.  [PaitesoN^  J.  There  is  a  postscript,  which  di- 
rects the  particulars  to  be  furnished,  referring  probably 
to  the  costs.  That  gees  to  shew  that  the  promise  was 
to  pay  an  ascertained  debt.  Cases  have  been  cited  to 
shew  that  the  admission  contained  in  the  guarantee  does 
not  entitle  the  plaintiff  even  to  nominal  damages.  Green 
V.  Davies  does  not  support  the  proposition.  The  objection 
there  was,  that  it  did  not  appear  what  was  the  nature  of  the 
debt  upon  which  the  interest  was  paid,  in  what  character  it 
was  due  to  the  plaintiff,  or  whether  it  was  one  for  which 
assumpsit  would  lie.  Besides,  in  this  case  the  defendant 
promises  to  pay  lOs.  in  the  pound ;  so  that  the  least  possi- 
ble amount  would  be  1/.,  and  the  plaintiff  may  upon  that 
recover  the  10s.] 

Denman,  C.  J. — In  this  case  the  proceedings  are  upon 
a  very  special  agreement,  contained  in  a  letter  from  the 
defendant  to  the  plaintiff.  (His  lordship  then  read  the 
letter.)  Several  points  have  been  taken.  As  to  the  ques- 
tion whether  a  special  demand  of  the  note  was  necessary, 
i  believe  there  is  no  doubt  in  any  part  of  the  Court  that  it 
was  not  necessary  (a).  As  to  the  sum  upon  which  the  pay- 
ment of  105.  in  the  pound  was  promised  to  be  made,  it 
occurred  to  me  that  the  plaintiff  should  have  proved  what 

(a)  And  see  LiUof  v.  HewUit  11  Price,  494. 
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was  the  debt  actually  due ;  but  I  now  think  that  such  eti- 
dence  was  given  as^  according  to  the  meaning  of  the  con- 
tracty  was  sufficient  to  establish  this  plaintiff's  claim.  1 
think  the  contract  is  set  out  according  to  its  meaning  in  the 
declaration.  The  declaration  states  that  Bamfoi-d  was  in 
custody  at  the  suit  of  the  plaititifF,  in  an  action  brought  to 
recover  a  certain  debt  due,  to  wit,  a  debt  of  76/.;  and 
thereupon,  in  consideration  that  he  would  discharge  Barn- 
ford  from  such  detainer,  the  defendant  promised  the  plain- 
tiff to  send  him  his  promissory  note  for  105.  in  the  pound 
of  the  said  debt,  that  is,  the  debt  for  which  Bamford  was 
detained  in  the  action.  The  question  then  is,  for  what 
debt  that  action  was  brought.  The  detainer  being  for 
76/.,  and  the  undertaking  having  referred  to  the  detainer, 
it  is  fair  to  assume  that  the  parties  understood  and  had 
ascertained  the  debt  to  be  the  amount  for  which  Bamford 
was  arrested,  and  which  was  stated  in  the  declaration  at 
76/.  Therefore  it  appears  that  there  is  no  variance ;  but, 
on  the  contrary,  that  there  was  evidence  to  support  the 
declaration.  The  undertaking  having  reference  to  the  debt 
for  which  the  party  was  detained,  and  the  act  of  parliament 
requiring  the  amount  for  which  a  party  is  held  to  special 
bail,  or  detained  in  custody,  to  be  indorsed  upon  the  writ  (a), 
I  think  the  writ  and  indorsement  are  evidence  to  shew  the 
amount  for  which  Bamford  was  arrested. 

Parke,  J. — In  this  case  I  think  the  rule  must  be  made 
absolute  to  enter  a  verdict  for  the  plaintiff.  At  one  time 
I  was  disposed  to  think  that  there  was  a  variance;  but 
upon  looking  more  narrowly  into  it,  I  think  the  declaration 
may  be  supported,  although  I  do  not  say  this  without 
any  doubt.  The  declaration  states  that  the  party  Was  de- 
tained in  an  action  for  recovery  of  a  certain  debt,  to  wit,  a 
debt  of  76/.,  due  from  him  to  the  plaintiff;  that  is  to  say, 
that  an  action  was  brought  for  the  recovery  of  a  debt,  and 
that  that  debt  was  due.    It  then  proceeds  to  set  out  the 

(a)  Sed  vide  post,  327. 
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agreement;  of  which  the  letter  is  the  evidence  given.  It 
states  that  in  consideration  that  the  plaintiff  would  dis^* 
charge  Bamford  from  such  detainer  in  the  said  action,  the 
defendant  promised  to  give  him  his  promissory  note  for 
10s.  in  the  pound  of  the  said  debt,  that  is,  of  the  debt  due 
and  for  which  the  action  had  been  brought.  Then,  looking 
at  the  contract,  I  think  Mr.  Hiirs  construction  is  right, 
that  the  promise  was  to  pay  the  half  of  an  ascertained  debt. 
There  is  no  evidence  that  the  parties  had  any  doubt  as  to 
the  amount;  and  from  the  tenor  of  the  letter,  it  appears 
that  the  defendant  knew  the  amount,  and  promised  to  pay 
10s.  in  the  pound  upon  it.  Therefore,  I  say,  the  letter 
operates  doubly;  as  an  admission  of  the  amount  due,  and 
a  promise  to  pay  the  half  of  it.  The  defendant  says,  **  If 
you  will  instantly  send  his  discharge,  oh  the  arrival  of  it  I 
hereby  promise  to  send  you  the  above  note."  It  must  be 
taken  that  be  understood  clearly  what  the  debt  was ;  for  he 
makes  no  stipulation  for  further  inquiry  as  to  the  amount. 
Then  the  only  remaining  question  is,  for  what  amount  that 
action  was  brought.  The  act  of  parliament  (a)  requires 
the  amount  for  which  a  party  is  arrested  to  be  indorsed  on 
the  writ;  and  therefore  I  think  the  indorsement  is  evidence 
of  the  amount  for  which  the  action  was  brought ;  conse- 
quently the  objection  to  the  declaration  cannot  be  main- 
tained. With  regard  to  the  objection  that  no  request  was 
made  to  the  defendant  to  send  the  bill,  that  appears  to  have 
beep  decided  already.  No  request  was  necessary.  There 
can  be  no  doubt  that  it  was  an  absolute  promise  to  send 
the  note  upon  the  receipt  of  the  discharge. 
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Taunton,  J. — With  regard  to  the  minor  objections,  an 
answer  was  given  in  the  course  of  the  discussion :  I  cer- 
tainly concur  in  what  was  said.  Upon  the  main  points  my 
opinion  has  very  considerably  fluctuated  during  the  course 
of  the  argoment,  and  it  is  now  directly  contrary  to  what  it 
wa«  at  first,  and  I  think  now  that  the  plaintiff  is  entitled 

(a)  13  Geo.  1,  c.  39,  s.  3,  and  3  WiU,  4;  c.  39,  Sched.  No.  1. 
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to  have  a  verdict  entered  for  him.  All  the  avermeDts  in 
the  declaration  are  proved  ;  none  of  them  goes  beyond  the 
evidence.  The  declaration  states  that  Bamford  was  de- 
tained in  custody  at  the  suit  of  plaintiff,  in  an  action 
against  Bamford  in  the  Exchequer ;  there  is  no  doubt 
about  that;  and  brought  for  the  recovery  of  a  certain  debt, 
to  wit,  76/.,  due  from  Bamford  to  plaintiff.  I  am  of 
opinion  that  within  the  terms  of  the  guarantee  or  under- 
taking, although  there  was  no  extrinsic  evidence  of  any 
debt  due  from  Bamford  to  the  plaintiff  at  the  trial,  when 
the  defendant  says  that  he  will  give  a  promissory  note  for 
the  debt,  and  pay  the  costs,  upon  the  arrival  of  the  discharge, 
it  appears  to  be  an  admission  that  there  was  a  debt  due 
to  the  amount  for  which  the  action  was  brought.  He 
acknowledges  a  debt  due  from  Bamford  to  Brown.  That 
the  action  was  brought  for  a  certain  debt  due  from  Bam- 
ford to  the  plaintiff,  is  perfectly  clear.  Then,  as  to  the 
amount,  that  is  said  not  to  be  proved.  In  the  declaration 
the  amount  is  said  to  be  76/.,  though  that  is  put  under  a 
videlicet.  It  appears  that  the  former  action  against  Bam- 
ford  was  brought  for  the  recovery  of  a  debt  of  76/.  Of 
that,  the  best  possible  evidence  is  given,  namely,  the 
indorsement  on  the  writ.  It  is  proved  therefore  that  the 
action  was  brought  for  the  recovery  of  76/.,  due  from 
Bamford  to  the  plaintiff.  I  am  therefore  of  opinion  that 
each  of  these  averments  is  proved  separately.  I  did  think 
at  one  time  that  the  guarantee  had  been  given  for  the  pay- 
ment of  half  of  the  sum  for  which  the  party  was  arrested, 
and  that  the  declaration  alleged  that  he  had  promised  to  pay 
upon  the  sum  really  due.  This,  I  now  think,  is  not  the 
real  nature  of  the  allegation  contained  in  the  declaration. 


Patteson,  J. — I  am  also  of  opinion  that  the  rule 
should  be  made  absolute.  The  main  point  is  that  as  to 
the  variance  between  the  guarantee  sent  by  the  defendant, 
and  the  allegation  in  the  declaration,  founded  upon  that 
guarantee,  although  no  objection  on  the  ground  of  this  va- 
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riance  appears  to  have  been  taken  by  the  defendant's  counsel 
at  the  trial.  But  supposing  that  we  had  been  fully  satisfied 
that  the  variance  esisted,  yet  it  would  have  been  quite  idle 
to  send  the  cause  down  again,  because  after  the  discussion 
which  has  now  taken  place,  such  variance  would  be  amended 
at  the  trial.  I  think  however  that  there  is  no  variance. 
The  declaration  states  a  detainer  for  a  debt  upon  which  the 
action  had  been  brought.  By  the  guarantee,  the  defendant 
promises  to  pay  the  debt  and  costs.  From  that  it  pretty 
clearly  appears  that  it  was  a  promise  to  pay  a  debt  existing 
between  the  parties,  and  that  the  debt  had  been  ascertained 
as  to  the  amount.  There  is  a  postscript  that  referred  to 
costs,  which  constituted  an  unascertained  part  of  the  debt. 
To  my  niind  it' was  a  promise  to  pay  \0s.  in  the  pound  upon 
the  sum  for  which  the  discharge  was  so  given,  which  sum 
was  the  amount  for  which  the  action  had  been  brought. 
The  indorsement  shews  the  amount  which  the  party  claimed 
in'  the  action  to  have  been  76/*  The  averment  in  the  de- 
claration of  a  demand  of  the  promissory  note,  was  certainly 
not  proved,  but  it  was  not  necessary  that  it  should  be 
proved. 
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Parke,  J. — I  stated  that  the  amount  of  claim  should 
be  indorsed  upon  the  writ ;  but  upon  looking  at  the  act  of 
parliament,  I  find  it  is  not  so  (n).  That,  however,  makes 
no  difference  in  the  judgment. 

Rule  absolute. 


(•)  i.  e.  not  in  the  b<idy  of  the  act,  2  WUl.  4,  c.  39;  but  schedule 
No.  4,  after  giving  the  form  of  the  writ  of  capias,  directs  the  following 

**  Indorsements  to  be  made  on      Bail  for  £ by  order  of  [naming 

the  writ  of  capias :  the  jadge  making  the  order]. 
Bail  for  it——  by  affidavit ;       or     Dated  the day  of — 
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In  the  Matter  of  the  Arbitration  between  E.  R.  Tunno 

and  Bird. 

An  umpire       In  Easter  term  last,  D.  Pollock,  on  behalf  of  Bird,  bid 

may  be  ap<* 

pointed  by  lot  pbtauied  a  rule  nm  to  set  aside  an  awards  on  the  grounds^ 

rrth^^^".^  l8t«  that  the  umpire  had  been  appointed  by  lot;  Mly,  that 

Such  assent  one  Lakin  had  not  been  lawfully  appointed  arbitrator; 

TCa»  by  eacr  ^^'^'  ^^^^  ^^  arbitrators  bad  not  differed,  and  therefore 

party  present-  ihe  umpire,  if  lawfully  appointed,  had  no  juritdiction;  and 

n^es,  from  ^^hly,  that  the  umpire  had  made  his  award  without  hearing 

which  that  of  ^^  evidence.    The  aflSidavits  on  which  the  rule  was  granted 

the  umpire  is  ^ 

to  be  drawn  ;     Stated  as  follows : 

paSes  w^tng  ^^^  proposing  to  quit  a  farm,  which  he  held  by  an 
the  memoran-  agreement  under  Tunno,  disputes  arose  upon  a  daim  made 
the  peraon        ^J  ^^ff^o  under  the  agreement,  and  as  to  the  compensa* 

whose  naine      i\q^  |q  |^  p^iJ   to  Bird  for  quitting.     By  a  submission 

IS  drawn  is  .         .  . 

appointed  um-  under  seal  all  matters  in  difierence  were  referred  to  the 
^^^Ac         t.    arbitrament  of  J.  Murray  and  W.  Jellicoe,  or  in  case  tbey 

After  a  sub-  ^  ^  ,  ^ 

mission  by        should  oot  agree,  then  to  the  determination  of  such  third 

trator^may  *'  P^^^**  ^^  they  should  appoint  by  writing,  previously  to  their 
with  the  assent  entering  upon  the  reference. 

be  substituted  ^^^  arbitrators  lived  in  the  country,  and  it  was  agreed 
in  the  place  of  ^^^  ^^  umpire  should  be  chosen  in  London.     The  agents 

one  of  the  on-  "^  .  ,  ^  ^ 

ginal  arbitra-    of  both  parties  met  in  London,  and  chose  Staples  as  um* 

^^Sembie  that  P^^^'  ^^  ^^^  following  manner.  The  names  of  three  persons 
such  substitu-  were  proposed  on  behalf  of  TunNO,  and  the  names  of  three 
constitute  a  Other  persons  on  the  behalf  of  Bird.  The  six  names  were 
new  submis-     written  on  different  slips  of  papers,  which  were  folded  up 

sion  by  parol,  ,     ,         ,  .         ,  *  >     ■         i  i_ 

and  that  an  and  placed  m  a  hat.  It  was  agreed  that  the  person  whose 
award  under     ^^^^  should  be  first  drawn  out  should  be  the  umpire* 

such  new  sub-  m  t         1  ' 

mission  could   The  hat  was  shaken,  and  the  agent  for  Tanno  then  drew 

b^a^tochroe^  ^"*  ^"®  ^^  ^^^.  pieces  of  paper,  upon  which  was  written  the 

name  of  Staples,  who  was  accordingly  considered  as  the 
umpire. 

Lakin  was  subsequently  appointed  an  arbitrator  in  the 
place  of  Jellicoe. 
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Lakin  and  Murray  proceeded  in  the  reference^  and  ex- 
amined the  state  of  the  premises,  during  which  examination 
the^  were  accompanied  by  Staples, 

On  the  23d  November^  Staples  stated  to  Bird  that  he 
could  not  stay  any  longer,  upon  which  Btr^/.  remonstrated 
with  him  and  desired  him  not  to  depart,  as  he  had  several 
witnesses,  whom  be  wished  to  be  heard  by  him  as  well 
as  by  the  arbitrators,  but  notwithstanding  this  request^ 
Staples  did  not  remain  to  hear  Bird's  witnesses.  In  con* 
sequence  of  some  offensive  expressions  used  by  JLoAtu, 
respecting  Tunno^  Murray  refused  to  meet  Lakin  again  on 
the  reference.  Lakin,  however,  proceeded  to  examine 
witnesses  for  Bird^  and  subsequently  carried  the  examina-^ 
tions  of  the  witnesses  to  the  umpire,  but  neither  of  the 
arbitrators  formed  any  judgment  or  came  to  any  decision 
upon  the  merits  of  the  case,  nor  did  they  differ  in  opinion 
on  the  general  merits  of  the  case. 

The  affidavits  filed  in  opposition  to  the  rule  stated. 

That  previously  to  Staples^  being  chosen  as  umpire,  in 
the  manner  above  mentioned,  the  names  of  three  persons 
were  reciprocally  given  by  the  one  arbitrator  to  the  other,  and 
approved  by  each ;  and  that  subsequently  to  Staples  being 
chosen  umpire,  a  meeting  took  place,  which  was  attended 
by  Bird  and  his  attorney,  and  that  a  memorandum  was 
indorsed  upon  the  agreement  for  reference,  appointing 
Staples  umpire,  and  this  agreement  was  signed  by  Bird's 
attorney  in  his  presence : 

That  Lakin  was  substituted  for  Jeliicoe  at  Bird*s  ex* 
press  request,  and  a  memorandum  substituting  Lakin  for 
Jeliicoe  was  signed  by  Bird,  and  his  signature  attested  by 
his  attorney : 

That  Staples  was  requested  to  prolong  his  stay  for  the 
purpose  of  hearilig  witnesses,  but  that  he  declined  to  do 
so,  upon  the  ground  that  be  considered  it  unnecessary  for 
him  to  remain,  and  not  upon  the  ground  that  he  could  not 
stay  any  longer ;  that  Staples  at  the  same  time  stated  to 
Murray  and  Lakin,  that  if,  on  reoeiviag  the  statements  of 
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the  arbitrators,  it  should  appear  to  him  necessary  to  obtain 
additional  evidence  and  information,  he  would  call  a  meet- 
ing of  all  the  parties  at  Gloucester  for  that  purpose : 

That  the  umpire  was  referred  to  because  the  arbitrators 
did  not  agree. 


First  point : 
Appointment 
ol  umpire  by 
lot. 


Second  point: 
Irregular  sub- 
stitution of 
nevir  arbitrator. 


Third  point: 
No  jurisdic- 
tion in  umpire. 


Campbell,  S.  G.  (with  whom  was  Crowder)  now  shewed 
cause.  Bird  has  given  up  the  farm  to  Tuiiuo^  yet  he 
now  wishes  to  revive  the  dispute  and  go  over  the  whole  of 
the  matters  which  have  been  disposed  of  by  this  arbitra- 
tion. 

As  to  the  first  objection.  Ford  v.  Jones  {a\  which  may  be 
relied  on  by  the  other  side,  merely  determined  that  parties 
who  agree  to  refer  their  disputes  to  arbitrators,  are  entitled 
to  the  individualjudgment  of  each  arbitrator  (6)  in  the  choice 
of  an  umpire.  But  the  Court  has  never  decided,  that  where 
subsequently  to  the  submission  to  arbitration  the  parties 
agree  that  an  umpire  shall  be  chosen  by  lot,  such  subse- 
quent agreement  is  invalid.  There  can  be  no  reason  why 
an  umpire  should  not  be  appointed  by  lot,  since  it  is  the 
practice  to  choose  jurors  in  a  similar  manner.  The  umpire 
was  chosen  by  lot  by  the  agents  of  both  parties,  and  the 
person  upon  whom  the  lot  had  fallen  was  appointed  umpire 
by  a  memorandum  actually  signed  by  Bird  himself,  in  the 
presence  of  his  own  attorney. 

As  to  the  second  objection,  that  Lakin  was  not  regularly 
substituted  in  lieu  of  Jellicoe,  the  answer  is  obvious, 
namely,  that  the  agreement  appointing  Lakin  an  arbitrator 
was  also  signed  by  Bird. 

As  to  the  third  and  fourth  objections,  that  the  arbitrators 
did  not  differ,  and  that  the  umpire  made  his  award  without 
hearing  the  evidence,  Lakin  heard  all.  the  evidence,  and 
went  to  Staples,  and  delivered  to  him  all  the  papers  and 
documents  given  in  evidence,  which  shews  that  he  thought 

(a)  3  Barn.  &  Adol.  S48.  the  lists  from  which  the  natne  was 

(b)  By  the  affidavits  it  appears      to  be  drawn, 
that  each  arbitrator  assented  to 
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that  he  and  Mitrraj/  had  been  unable  to  come  to  any  deci-        1833. 
sion.     Campbell  was  here  stopped  by  the  Court.  ^'^ 

TUNNO 

D.  Pollock  and  Lumley,  contr^.  The  cases  of  In  re  CaS"  ^^ 
sell  (a),  and  Ford  v.  Jones  (b),  shew  that  an  umpire  p.  . 
cannot  be  chosen  by  lot,  even  if  the  parties  are  present. 
The  umpire  should  be  appointed  by  the  arbitrators,  and 
they  should  be  acquainted  with  the  character  of  the  person 
whom  they  appoint  (c).  It  was  suggested  to  Bird  to  appoint 
an  umpire  by  lot>  and  he  consented  to  that  appointment 
because  he  thought  that  was  the  usual  mode.  In  this  re- 
spect the  present  case  is  precisely  similar  to  that  of  Ford 
V.  Jones,  as  there  the  umpire  was  appointed  by  lot,  and  the 
parties  were  present. 

The  submission  here  was  by  deed,  and  the  consideration  Second  point. 
for  the  reference  being  the  surrender  of  the  lease  to  Bird, 
there  could  not  be  a  submission  by  parol  of  the  matters  of 
this  reference.  The  subsequent  memorandum  containing 
the  appointment  of  Lakin  as  arbitrator,  by  an  agreement 
not  under  seal,  cannot  be  considered  as  another  parol  sub« 
mission  to  Lakin  and  Murray,  The  subsequent  agree- 
ment cannot  alter  the  terms  of  the  original  submission,  as 
that  would  be  to  permit  an  alteration  by  parol,  of  the 
terms  of  an  instrument  under  seal  (J). 

The  arbitrators  did  not  differ  in  opinion.    The  umpire  Third  point, 
was  to  act  only  in  case  they  should  differ.     It  would  not 
be  sufficient  to  shew  that  they  had  differed  merely  at  the 
outset  of  the  case. 

The  mode  in  which  the  arbitration  was  conducted,  may  Fourth  point: 

be  considered  as  the  merits  of  the  case.     The  umpire  re-  ™f**.***  *^y 

*  ^  noipire  to  near 

fused  to  hear  furtlier  evidence.     \^Parkep  J.   He  did  not  evidence, 
think  it  necessary.    You  make  no  complaint  at  the  time 
when  the  umpire  says  he  will  hear  further  evidence  if  neces- 
sary.]    The  two  arbitrators  acted   as  advocates  on  their 

{a)  4  Mann,  ic  %1.  555 ;    9  (c)  Vide  ante,  330  (b). 

Barn.  &  Cressw.  624.  (d)  See  Rex  aux.  HolUt  v.  Bing* 

(b)  3  Bam.  &  Adol.  348.  ham,  3  Younge  &  Jervis,  101. 
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1833.  respective  sides.  Each  made  out  a  statement  and  carried 
it  to  the  umpire.  From  Hall  v*  Lawrence  (a)  it  wouM 
appear,  that  if  an  umpire  receive  the  evidence  from  the 
arbitrators,  and  is  requested  afterwards  to  re-examine  the 
witnesses,  and  refuses  to  comply  with  that  request,  the 
Court  wili  set  aside  his  award.  Here  the  umpire  assumes 
to  hear  the  evidence  just  so  far  as  he  thinks  necessary.  If 
Bird  had  known  that  the  umpire  intended  to  make  bis 
award  so  soon,  he  would  have  called  upon  him  to  rehear 
the  whole  of  the  evidence.  Bird  had  no  opportunity  of 
tendering  further  evidence.  [Taunton,  J,  You  He  by  and 
take  the  chance  of  the  award,  and  then  complain  that  the 
umpire  has  not  beard  all  the  evidence.]  Bird  did  not 
know  how  the  matter  had  proceeded,  and  the  umpire  made 
his  award  without  giving  notice  that  he  thought  it  necessary 
to  hear  the  evidence. 

Dbnman,  C.  J.*— I  am  of  opinion  that  this  rule  should  be 
First  point.       discharged.    The  objection  that  the  umpire  was  chosen  by 

lot  does  not  appear  to  arise,  and  the  case  Ex  parte  CassM 
does  not  apply.  In  that  case  it  is  said  by  the  Court,  with 
reference  to  the  appointment  of  an  umpire  by  arbitrators, 
**  the  appointment  of  the  third  person  must  be  the  act  of 
the  will  and  judgment  of  the  two;  it  must  be  matter  of 
choice,  and  not  of  chance,  unless  the  parties  consent  to  or 
acquiesce  in  some  other  mode.  Jn  this  case  the  parties  did 
acquiesce,  and  therefore  that  case  is  not  in  collision;  There 
is  some  more  general  language  in  Ford  v.  Jones,  but  I  can- 
not help  thinking  that  that  case  turned  upon  some  differ* 
ence  in  the  affidavits  filed,  because  lAttledale  J.  says,  **  It 
is  alleged  here  that  the  parties  themselves,  at  a  meeting 
with  the  arbitrators,  assented  to  tbe  proceedfn|f  by  lot,  but 
snek  assent  must  always  be  matter  of  doubt,** 
Second  point.        As  to  the  second  objection,  timl  Lakin  was  not  prbperly 

substituted  in  the  place  of  Jellicoe,  I  cannot  conceive  how 
Bird  can  make  that  objection  now,  be  hating  with  his  own 

(o)  4  T.  R,  589. 
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band  signed  the  agreement  to  substitute  the  one  for  the         1883. 
other*  "^-^^^^ 

As  to  the  objection  that  the  arbitrators  did  not  differ        Tcmko 
in  opinion,  that  took  place  between  them  which  shewed        ^""^ 
there  was  a  difference  in  opinion,  and  which  put  an  end  to  j\{if^  poi^t. 
their  authority.    Lakin  evidently  thought  so,  as  he  delivered 
depositions  to  the  umpire. 

With  respect  to  the  last  point,  there  is  no  absolute  neces-  Fourth  point. 
sity  for  an  umpire  to  hear  the  evidence ;  though  if  the 
parties  require  the  umpire  to  hear  the  evidence,  he  would 
not  be  justified  in  refusing  to  do  so.  In  this  case  the  um- 
pire has  not  refused ;  because  at  the  time  the  refusal  is  said 
to  have  taken  place,  Staples  was  not  an  umpire ;  there 
was  therefore  no  refusal  in  the  character  of  umpire. 
Subsequently  Lakin  handed  over  to  the  umpire  the  depo- 
sitions of  twelve  witnesses,  who  had  been  examined  on 
behalf  of  JStr J,  and  no  application  is  made  to  him  to  hear 
the  evidence.  It  does  not  appear  that  JBird  knew  this ; 
but  he  knew  that  an  umpire  had  been  appointed.  Bird 
must  be  supposed  to  have  heard  what  had  taken  placCi  and 
be  should  have  requested  the  umpire  to  hear  the  evidence, 
if  be  thought  it  important  that  the  evidence  should  be 
reheard.  He  did  not  do  so,  but  took  the  chance  of  the 
umpirage,  and  has  thereby  waived  all  previous  irregularity. 

Pabkb,  J.-*— I  am  entirely  of  the  same  opinion.  Arbi-  First  point. 
tratora  are  primSi  fiicie  to  exercise  their  judgment  in  the 
appointment  of  an  umpire ;  but  parties  may  make  a  new 
agreement  that  the  umpire  shall  be  appointed  by  lot. 
Certaiuly,  if  it  be  actually  agreed  that  the  arbitrator  shall 
be  appointed  in  this  way,  that  will  be  evidence  of  another 
and  different  submission.  Whether  the  new  submission 
could  be  enforced  by  attachment,  is  another  question, 
in  re  Cassell  it  was  decided  that  the  umpire  must  be  chosen 
by  the  arbitrators  and  not  by  lot.  The  case  of  Ford  v.  Jones 
has  done  no  more  than  confirm  In  re  CasulL  The  evi- 
dence of  the  party's  assent  in  Ford  v.  Jones  vvas  not  clean 


Second  point. 
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1833.  There  cannot  have  been  any  very  distinct  evidence  of 
assent^  because  the  Solicitor-General  does  not  mention  it 
in  the  course  of  his  argument.  If  however  there  had 
been,  1  should  not  feel  myself  bound  by  the  authority 
of  that  case.  The  observation  made  with  regard  to  the 
first  objection  applies  also  to  the  second.  By  the  original 
agreement  two  parties  were  appointed  arbitrators,  who 
alone  were  to  name  the  umpire.  When  a  new  arbitrator 
was  subsequently  appointed,  that  appointment  constituted 
a  new  submission,  not  under  seal,  incorporating  all  the 
remaining  provisions  of  the  former  submission. 

TauntoNi  J. — Upon  the  second,  third,  and  fourth  ob* 

jections,  I    need   not   say   more   than   has   already   been 

First  point.      advanced.     Upon  the  first  objection  I  will  say  a  word  or 

two  in  addition,  not  because  I  disagree  with  my  lord  and 
my  brother  Parke,  but  because  I  was  a  party  to  Ford  v. 
Jones,  which  is  supposed  to  be  similar  to  this  case.  If  it 
were  so,  I  should  require  time  to  consider  whether  Ford  v. 
Jones  was  good  law.  But  I  do  not  think  that  the  case 
now  before  the  Court  clashes  with  the  case  of  Ford  v. 
Jones,  or  with  that  of  In  re  Cassell.  In  the  latter  case. 
Lord  Tenierden  says,  *'  the  appointment  of  the  third  person 
must  be  the  act  of  the  will  and  judgment  of  the  two,  must 
be  matter  of  choice  and  not  of  chance,  unless  the  parties 
consent  to  or  acquiesce  in  some  other  mode/*  Here,  there  is 
ample  evidence  of  the  parties'  consent  or  acquiescence. 
Bird,  in  the  first  instance,  knew  and  approved  of  the 
names  of  the  six  persons  proposed,  and  took  a  part  in 
those  names  being  subjected  to  an  election  by  lot.  Tt 
appears  also  that  after  the  umpire  had  been  chosen  by.  lot, 
there  was  an  appointment  in  writing,  signed  by  the  two 
arbitrators  in  the  presence  of  Bird  himself,  and  that  the 
agent  of  Bird  attested  the  instrument  whereby  Staples  was 
appointed  umpire.  The  appointment  by  lot  might  be 
thrown  out  of  the  question,  because  here  is  a  sufficient 
appointment  without  it.   Tbia- therefore  is  sufficient  to  dis» 
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tinguisli  the  present  case  from  that  of  Ford  v.  Jones,  To 
hold  tlie  appointment  of  the  umpire  to  be  in  this  case  in- 
valid, would  be  to  impeach  the  solemn  act  of  the  parties. 


Patteson,  J. — I  agree  entirely  with  my  lord  and  the 
rest  of  the  Court.     The  objection  that  the  umpire^  when  Fourth  point. 
requested,  would  not  hear  the  evidence,  is  answered  by  the 
fact  of  the  umpire,  at  that  time,  not  having  taken  upon 
himself  the  burthen  of  the  umpirage. 

As  to  the  first  objection,  I  was  a  party  to  the  decision  First  point. 
of  Ford  V.  Jones*  I  confess  I  have  no  very  distinct  recol- 
lection of  the  mode  in  which  the  case  was  presented  to  the 
Court ;  but  I  think  the  evidence  of  acquiescence  was  not 
very  clear  in  that  case,  because,  on  looking  at  the  report,  I 
find  the  Solicitor-General  in  his  argument,  as  it  is  there 
given,  says  not  one  word  about  it.  According  to  my  recol- 
lection, the  decision  of  the  Court  did  not  turn  upon  the 
point  of  acquiescence.  Indeed,  if  the  parties  themselves 
have  agreed  that  the  umpire  shall  be  chosen  by  lot,  I  hardly 
think  the  Court  would  have  the  power  to  contravene  the 
express  agreement  of  the  parties.  In  the  present  case  there 
can  be  no  doubt  but  that  the  parties  did  actually  agree  to 
the  appointment  of  an  umpire  in  this  particular  mode. 

Rule  discharged,  with  costs  (a). 


(a)  In  the  case  ofjamet  Ttcogood 
V,  Willktm  Tkeogood,  on  a  subse- 
quent day  in  this  terra,  Fdleti 
moved  to  set  aside  an  award  or 
umpirage,  on  the  ground  that  it 
had  been  made  without  either  of 
the  original  arbitrators  joining  in 
it,  by  an  umpire  who  had  been 
appointed  after  the  evidence  had 
been  gone  through,  and  who  had 
norf  reheard  the  evidence^    The 


Court  refused  to  grant  a  rule  to 
shew  cause  upon  any  of  these 
three  grounds  of  objection.  It  did 
not  appear  by  the  affidavits  filed 
in  this  case,  that  by  the  terms  of 
the  submission  the  umpire*  was  to 
be  appointed  before  the  original 
arbitrators  should  have  proceeded 
ill  the  reference,  as  in  Tunno  and 
Birdy  or  that  he  had  been  requested 
to  rehear  the  evidence.  * 


VOL.  II. 
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1838. 


Lock  v.  Vuluamy. 

A  letter  from  ASSUMPSIT.  Plea,  general  issue.  At  the  trial  before 
toA.mdB.  P^^^^son,  J.,  at  the  sittings  after  Hilary  term,  it  appeared 
the  parties,  in   that  the  action  was  brought  to  recover  26/.  125.  as  wages, 

^  To  meet  the  ^^  ^^^  ^^^^  ^^  ^'*  ^^*  P^**  ^veek.     The  defendant  was  an 

circumstances  architect,  and  the  plaintiff  had  been  in  his  office  from  the 

of  the  case  m  *  i  -r^ 

a  liberal  man-  ^2d  day  of  September  to  26th  of  December,  1831,  when 

thatVsha?r  ^^  quitted  the  defendant's  service.  It  was  ipatter  of  dis- 
pay^l.  10/./'i8  pute  between  the  parties  whether  the  plaintiff  had  gon^ 
The  payment  ^"^^  ^^^  office  of  the  defendant  merely  for  the  sake  of  im- 
oftheiol.  can-  provement,  or  whether  he  was  to  be  paid  for  his  services, 
be  enforced       This  dispute  having  been  referred  to  Mr.  Goldicuit,  a  mu- 

by  J.,  nor,  ni  jy^j  friend,  Goldtcutt  wrote  the  followinfif  letter,  addressed 
an  action  by     .  i  .     . «. 

il.,  upon  the     to  the  defendants  attorney  and  to  the  plamtiff: 

antecedent  ^i  o  » 

cause  of  ac-  "  Clarges  Street,  Jan.2)st,  1832, 

tion,  can  JB.,         Gentlemen, — I  have  examined   the  dr^^inga  made  by 

io/.intocourc,  Mr.  Charles  Lock^  with  an  account  of  his  time,  in  bis  pfe- 

of  tiie  award  ^ence,  at  Mr.  Vulliamys,  which  do  not  bear  testimony  of 

as  a  bar  to  ezperie|ice  Of  ability  to  the  extent  to  jif atify  him  in  mfikiqg 

any  further  ,  ,  ^  .  i        i        •  i  •  T 

demand.  &  demanq  for  remuneration  under  the  circumstance^  wh|oh 

he  came  to  that  gentleman's  office.  But  in  consideration 
of  bi«  servicer  out  of  the  office  on  some  occasions,  and  to 
meet  the  circumstances  of  the  case  in  a  liberal  manner, 
I  propose  Mr.  VuUiam]/  should  pay  Mr*  Charles  ftock  ten 
pounds.  I  remain,  Gentlemen, 

Your  obedient  servant, 

John  GoldkuU." 

■ 

This  letter  was  sent  to  the  defendant,  who  did  not  com* 
municate  it  to  the  plaintiff,  nor  was  he  aware  of  its  exist- 
ence until  after  the  action  had  been  cominenced.  The 
defendant  paid  10/.  into  Court,  and  contended  that  the 
letter  was  an  award,  and  that  the  plaintiff  was  therefore 
precluded  from  maintaining  the  present  action.  The 
learned  judge  told   the  jury  that  the  letter  was  not  an 
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award,  and  they  found  a  verdict  for  the  plaintiff.    In  Easter        1833. 

term  last  Sir  J.  Scarlett  obtained  a  rule  nisi  for  a  new  trial,        \^" 

Lock 

on  the  ground  of  misdirection  by  the  learned  judge;  against  «. 

which  VnLtlAllT. 

F.  Pollack  now  shewed  cause.  This  letter  is  not  an 
award.  The  determination  of  the  arbitrator  is  not  an 
award  until  publication.  Now  here  the  letter  which 
is  set  up  as  an  awards  was  sent  to  one  party  alone,  and  no 
notice  of  such  transmission  was  given  to  the  other  party, 
which  is  no  more  a  publication  by  the  arbitrator  than 
there  would  be  if  he  should  keep  it  locked  up  in  his  own 
desk.  It  need  not  be  contended  that  if  the  letter  had  been 
kept  locked  up  in  the  arbitrator's  desk,  there  would  have 
been  no  publication,  and  consequently  it  would  have  been 
no  award.  If  then  no  award  was  made  at  the  time  when 
the  action  was  commenced,  the  bringing  of  the  action 
determined  the  authority  of  the  arbitrator. 

But  what  is  the  effect  of  the  letter  itself?  Is  it  an  award 
for  10/.,  or  for  nothing?  If  it  be  an  award  that  nothing  is  due, 
and  published  after  action  brought,  it  ought  to  have  been 
pleaded.  It  was  not  intended  to  be  an  award  of  nothing. 
Tliere  were  two  grounds  of  claim :  upon  one,  the  arbitrator 
says  Mr.  Lock  is  entitled  to  no  remuneration ;  and  as  to 
the  other,  he  proposes  that  Mr.  VuUiamif  should  be  liberal, 
and  pay  10/.  Mr.  Lock  could  not,  upon  such  an  award  as 
this,  recover  the  10/.  As  an  award  of  10/.,  it  binds  nobody. 
The  award  should  be  perfectly  clear.  It  should  not  be  such 
an  award  as  would  conclude  one  party,  without  enabling  him 
to  recover  upon  the  award  the  sum  adjudged  to  him. 

Sir  J.  Scarlett  and  A.  V.  Richards,  contrti.  Papers  simi- 
lar <tb  this  have  been  held  to  be  awards.  In  Matson  and 
anoAer  v.  Trower  and  another  (a),  these  words  were  held 
to  be  an  award  i-^**  I  am  of  opinion  that  Messrs.  Matson 
and  Co.  are  entitled  to  claim  of  Messrs.  Trower  and  Co. 

(a)  Ryan  &  Moody,  17. 
Z  2 
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1833.  134/.  for  non-pciformnnce  of  their  contract  for  fifty  pun- 
cheons of  brandy."  It  was  objected  that  this  was  not  an 
awiard,  but  only  the  expression  of  an  opinion;  but  Lord 
Tenterden  said,  **  The  words  of  the  instrument  are  indeed 
not  formal  or  technical,  but  they  amount  in  substance  to 
an  award."  There  is  no  particular  form  of  words  neces* 
sary  to  constitute  an  award.  The  arbitrator  in  this  case 
knew  the  circumstances  under  which  the  plaintiff  came 
into  the  office  of  the  defendant^  and  on  that  groynd  he  was 
selected  as  referee^  and  he  makes  this  award — of  potbing 
for  his  services  in  the  office,  and  of  10/.  for  his  services  out 
of  his  office*  Where  an  arbitrator  says,  *'  I  propose  so 
and  so/'  that  is  as  strong  an  intimation  of  his  opinion  as  if 
he  had  used  the  words  employed  in  the  case  of  flfaisoti  v. 
Trower,  and  it  is  an  award.  Where  an  award  is  nvicje  by 
a  person  not  of  the  legal  profession,  the  Court  will  not  look 
for  much  preciseness  in  the  language.  It  is  sufficient  if 
the  opinion  can  be  clearly  collected  from  the  award.  Upon 
the  face  of  this  paper  no  one  can  doubt  that  the  meaning 
of  the  words  was,  that  the  arbitrator  was  of  opinion  tliat 
Mr.  Lock  was  entitled  to  10/.  and  no  more« 

Denman,  C.  J.— I  think  that  this  is  no  award.  Two 
claims  are  preferred  for  two  sets  of  services.  Two  claims 
having  been  made,  the  matter  is  referred,  and  the  person 
to  whom  it  is  referred  clearly  thinks  that  the  insti:uction 
received  was  a  full  compensation  for  the  first  set  of  ser- 
vices. Then,  as  to  what  the  arbitrator  has  said  relative  to 
ihe  second  set  of  services,  I  quite  agree  with  the  ai^gument, 
that  no  technical  form  of  words  is  necessary  to  nuike  an 
award,  and  that  it  is  sufficient  if  the  opinion  be  clearly 
expressed;  but  that  is  not  the  case  here.  I  infer  from 
the  words  here  used  that  the  arbitrator  did  not  intend  to 
express  it  as  his  opinion  that  Mr.  Lock  was  entitled  to  10/. 
He  says,  "  I  propose  that  if  you  choose  to  do  a  liberal 
thing,  you  should  pay  Mr.  Lock  10/."  In  Matson  v.  Tronter 
the  award  was  perfectly  good, 
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Parke,  J.— This  rule  ought  to  be  discharged.  I  quite 
agree  with  the  argument  that  no  technical  words  are  neces- 
sary if  the  opinion  be  expressed.  But  here  it  does  not 
appear  to  me  clear  from  the  words  that  the  arbitrator 
meant  to  say  that  the  plaintiff  was  entitled  to  anything. 
I  do  not  think  he  could  sue  for  the  10/.  upon  this  award  ; 
therefore  I  think  this  would  be  an  award  which  would  bar 
the  action  without  giving  the  plaintiff  anything  for  hisi; 
services.  I  do  not  think  that  the  arbitrator  meant  to  con- 
clude tlie  parties  by  his  suggestion. 

Taunton,  J. — I  am  of  the  same  opinion.  I  do  not 
see  any'  difficulty  whatever  in  this  case.  The  former  part 
of  this  tetter  relates  to  services  performed  in  the  office; 
and  I  think  ii  is  an  award  that,  as  to  that  part  of  his  claim, 
he  is  entitled  to  nothing ;  but  as  to  the  latter  part,  I  think 
it  is  no  award.  As  to  the  services  done  out  of  office,  the 
arbitrator  decides  nothing.  All  he  says  is, '' to  meet  the 
circumstances  of  the  case  in  a  liberal  manner,  I  propose 
Mr.  VulUamy  should  pay  Mr.  Chas.  Lock  10/."  I  con- 
ceive that  not  to  be  any  decision  on  his  part.  He  is  only 
treating  the  matter  in  a  liberal  point  of  view^  and  submits 
to  the  party's  consideration  that  he  should  be  liberal,  and 
give  10/.  Matson  v.  Trower  is  very  different.  There  the 
arbitrator  says,  1  am  of  opinion  that  the  plaintiff  is  entitled 
to  claim  so  much  from  the  defendant  for  the  non-perform- 
anbe  of  his  contract.  There  a  decisive  opinion  is  pro- 
nounced that  the  plaintiff  was  entitled  to  be  paid  so  much 
by  the  defendant.  I  think  the  learned  judge  was  perfectly 
right  iiT  fielding  that  this  plaintiff  was  not  concluded  by  this 

in^rumeut. 

•It  ,  < 

PaWEs'oN,  J:,  cbiictirred. 

'  Rule  discharged. 


■   I  ■  I 
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The  King  v.  The  Hungeuford  Market  Company. 
In  the  matter  of  Mary  Yeates. 

When  a  sta-     1^  Easter  term  last  jP.  Ketly  obtained  a  rote  nisi  for  a 

tute  autbonzes  mandamus  commanding  the  Company  to  issue  a  warrant  to 

a  Company  to  .  ,  °  .  .  . 

remove  and       the  high  bailiff  of  Westminster^  requiring  him  to  enypasmel  a 

rnra'alnS  pro-  ^^^  pursuant  to  the  directions  of  the  Hungerford  Market 
Tides  a  specific  Act,  (11  Geo.  4,  c.  Ixx.  (a\)  for  the  purpose  of  assessing 
parties'^^in-^       compensation  to  be  made  to  Mary  Yeaies  for  the  dbnuige 

jured  by  such  sustained  by  her  in  respect  of  her  premises,  situate  and  being 

removal  and      ^_  •      «      o         i   i  r  t         i  •        ■ 

erection^  the      'No.  %3,  in  tne  strand,  by  reason  of  the  taking  down  by  the 

occupier  of  ^^  Company  of  the  house  and  premises  No.  9$.  in  the 
a  house  ad-  '^     ''  ,  '^      .  ' 

joining  one       Strand,  for  the  purposes  and  in  execution  of  the  act. 
?ulled^o^"        From  the  affidavits  filed  on  behalf  of  Mrs.  ieate$  the 
and  rebuilt  by  complainant  it  appeared,  that  she  was  tenant  of  No.  M,  in 
is  not  entided  ^^^^^  ^he  carried  on  business ;  that  the  Compaoyy  under 

to  such  remedy  ^^  powers  of  their  act,  had  purchased  the  adjoming  hoose, 
in  respect  oi  ■        •       *  t         •  4«    « 

injury  sus-        No.  2tt;  that  m  August,  ISiVi,  Ihey,  m  pursuance  m  the 

I^awn  of  the  ^^wldkig  Act  ( 1 4  Geo.  3,  c.  78,)  gave  notice  (A)  to  Mrs.  Yeai€$ 
removal  of  a  that  the  party- wall  between  the  two  houses  was  oat  of  repair, 
tween^the  two  '^  required  her  to  appoint  two  snrveyors  to  meet,  on  the 

houses,  after  a  17th  November,  1832,  certain  snrveyors  on  the  part  of  the 

notice  given       ^  .  ,  n         1  •..      » 

under  the         Company,  to  view  the  party-wall  and  to  certify  the  state 

Building  Act;  and  condition  thereof,  and  whether  the  same  ouschl  to  be 
although  the  .  .     ° 

Company  may  repaired  or  pulled  down  and  rebuilt:  that  prevsously  l^the 

st^ctlVcom-  *''*''  November,  the  Company,  without  the  concurrence  of 
plied  with  the  Mrs.  Yeaits,  began  to  take  down  No.  22,  whereby  the  com- 
the  Building^  piainani  was  greatly  injured  in  her  business:  that  on  the 
Act  in  respect  %^  of  November,  she  received  a  certificate  from  the  sur* 
wall.  veyor  of  the  Company,  signed  by    him  and  three  oihet 

surveyors,  that  the  party-wall  was  out  of  repair  and  required 
to  be  pulled  down  and  rebuilt :  that  shortly  after  the  service 
of  .this  certificate,  the  Company  begau  to  pull  down  the 

(a)  Vide  ante,  vol.i.  404, 648.         giving  notice,  vide  Peck  v.  Wood, 
{b)  ^As    to    the    necessity    for      5  T.  R.  130. 
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party-wdtt  and  to  rebtiilrf  the  same,  and  in  so  doing  injured         i8d9. 
the  bous^  of  tbe  complainant :  that  in  consequence  of  this 
she  was  unabTe  to  occupy  the  house^  and  was  obliged  to         ^^7 
pfotidc  herself  with  lodgings.  "  MARKEr'^ 

Ttie  affidavits  in  answer  stated,  that  tbe  Company  having  Compant. 
determified  to  lake  down  the  houses  on  the  east  side  of 
Htmgerford  Street,  in  order  to  widen  the  street  and  to  erect 
other  houses,  the  necessary  directions  ^ere  given  to  the  sur- 
veyor to  aupierhitend  the  same:  that  the  surveyor,  in  ex- 
amining No.  22,  found  the  party-wall  insufficient,  and  gave 
tbe  above  notice :  that  shortly  after  the  first-mentioned  notice 
was  left  at  the  house  of  Mary  Yeates,  her  son  bad  a  conversa- 
tion with  the  surveyor  of  the  Company,  in  which  he  informed 
bim,  that  in  order  that  no  time  sbonld  be  lost,  be  was 
willing  Co  have  the  party-wall  surveyed  without  delay,  and  he 
would  therefore  waive  tbe  time  mentioned  in  tbe  notice,  and 
dwt  the  snrvey  of  tbe  wall  might  take  place  as  soon  as  it 
migbt  be  convenient  for  the  surveyor  to  be  appointed  on  the 
part  of  the  lanfdiord.  On  the  2d  November  the  surveyors 
on  the  part  of  the  Company  and  of  the  landlord  met  and 
surveyed  tbe  party-wall,  and  after  having  so  done  returned 
tbe  certificate  above  mentioned :  that  the  house  of  Martf 
Yeaies  was  shored  up  preparatory  to  and  during  the  taking 
down  and  rebuilding  of  the  said  party-wall :  that  no  unne- 
cessary dielay  took  place,  and  that  since  the  said  party-wall 
bad  been  built,  it  had  been  arranged  with  the  landlord  that 
be  sbould  pay  100/.  as  a  moiety  of  the  expense  of  building 
the  party-wall. 

Sir  James  Scarktl  (with  whom  was  Folleti)  now  shewed 
cause.  Mrs.  Yeates  has  no  right  to  compensation  from  the 
Company  under  tbe  68th  section  of  tbe  act,  for  damage  of 
inconvenience  sustained  by  reason  of  the  pulling  down  and 
rebuilding  of  l!bis  party-wall,  for  her  house  was  not,  as  is 
expressed  in  that  section,  ^  damaged  or  injured  by  or  in  the 
taking  down  of  any  of  tbe  messuages  or  buildings  to  be 
tKken  down  for  tbe  purposes  of,  or  otherwise  in  tbe  execu-^ 
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1833.        ^ioi\  of ^his  ac^"    Tlie.  damage  resulted  from  the  takmg 

J^j*^      dA^Vrajtbe.partyrwall.     If  it  be  said  that  the  Company,  by 

'v.  pjro([;§e!(jUi^.tQ. pull  down  the  wall  before  the  expiration  of 

^^  M^^^^^'  i^l^e,  ^erm  fpr  which  the  notice  was  given,  have  departed  fro«i 

CoMP4JiY.     the  p^pv^sions  of  the  Building  Act,  aiid  have  acted  upon  their 

qwu,  respopsibility^  the  answer  is,  that  neither  the  landlord 

nof  thp  tenant  required  that  it  should  expire.    The  damage 

did  nojt  r^ult  from  the  Company's  taking  down  the  wall, 

b.ut  frQm.the  circumstance  of  tlie  wall's  requiring  to  be  taken 

down.     This  is  the  ordinary  case  of  the  owner  of  a  house 

i;io^.  thinking  the  party^wall  between   his  house  and  that 

s^djpiijing,  safe. 

K  Kfl/y  and  Stammers  contrA.  The  application  is  made 
not  on  the  part  of  the  landlord,  but  by  an  occupier  who  has 
9  lease*  The  landlord  could  not  suffer  any  injury  if  the 
wall  was  to  be  rebuilt,  and  therefore  he  might  be  easily 
satisfied;  but  tlie  occupier  suffers  a  very  serious  injury  by 
the  taking  down  of  the  adjoining  house  and  of  the  party- 
wall.  The  damage  was  occasioned  by  the  taking  down  of 
a  building  for  the  purposes  of  the  act,  and  therefore  Mrs. 
YeaUs  is  entitled  to  some  compensation.  The  only  ques- 
tion is,  whether  the  Company,  in  what  they  did  respecting 
the  taking  down  of  tlie  party-wall,  acted  bon&  fide  under  the 
Building  Act.  The  only  proceeding  of  theirs  which  was 
according  to  the  provisions  of  the  Building  Act,  was  the 
notice,  and  this  they  abandoned  by  beginning  to  pull  down 
the  adjoining  bouse  and  party-wall  before  the  expiration  of 
the  notice.  The  assent  of  the  son  does  not  affect  the  tenant, 
unless  it  be  shewn  that  he  had  authority  from  her  to  assent. 
The  Company  having  departed  from  the  provisions  of  the 
Building  Act,  the  occupier  cannot  recover  under  that  act ; 
and  as  d^tuage  has  been  ati^tained  by  her,  she  ought  to 
h^ve ,  some  mode  of  recovering ,  compensation  for  it.  The 
cQ.ti)p)ainant. relies  on  the  66th  sectiooi  which  enacts,  that 
foi;  (preserving ,  uniformity  in  the  erections  and  buildings 
thereby  authorized  to  be  erected,  such  erections  and  build- 


MICHAELMAS  TERMj  IV  WILL.  IV.  343 

ings  Bhall  not  ^e  subject  lo  tk«  Building  Act.     [Parke,  J.         1833. 


Th&  66|h  •section  does  not  abpear'  to  me  to  have  anything 

I'll  •  T  •  ••  1-  n  ^"^  KTNG. 

to  flIo'Mith  the  questido.     It  ap;^ies  only  tO' new -buildings.]  «. 

The  honsQ  adjoining  is  a  new  building.  Then  the  68th  ^^^^^^^^"^ 
section  ,giTe8  com^pensation  for  any  damage  sustained  by  Compaky. 
reason  of  the  puUing  down  of  any  messuage,  &c.,  to'  be 
taken  down  for  the  purposes  of  this  act.  [Tauntori,  J.  The 
act  refers  only  to  a  pulling  doiwn  in  execution  of  the  powers 
ofibe^aoti].  It  wae  in  execution  of  the  powers  of  the  act 
that  No.* ^2  was  bought  and  pulled  down;  Every  thing 
was  dose  ^^  for  the  purposes  of  or  otherwise  in  execution  of 
the  act."  [Parke,  J.  For  what  do  you  claim  compensa- 
tion ?]  Because  the  wall  was  taken  down  in  an  improper 
manner,' so  that  dust,  bricks,  8cc.,  came  into  the  complain- 
ant's house>.and  because  the  Company  began  to  pull  down 
too  soon  after  die  notice,  so  that  there  was  no  time  to 
preparer  [Pecrke,  J,  But  for  the  defect  in  the  party- wall, 
the 'Gqmpany  would  not  have  pulled  it  down,  and  this  was 
done  under  the  Building  Act.  Supposing  there  had  been  no 
Building  Act,  Mould  the  Company  have  been  empowered ? 
This  is  the  right  way  of  trying  whether  the  wall  was  pulled 
down  in  execmion  of  the  powers  of  the  Hungerford  Market 
Act.]  It  is  apprehended  that  they  might  have  taken  it 
down  if  it  was  dangerous  to  leave  it;  but,  even  supposing 
they  bad  left  the  party-wall,  the  complainant  would  still 
have  sustained  some  damage.  All,  however,  that  they  have 
doHG)  waa  done  in  conformity  with  their  act,  in  order  that 
they  migh^  build  another  house  uniform  with  the  remainder 
of'  ihe  street,  tn  the  place  of  that  which  they  pulled  down. 
[PatiesoH,  Ji  Is  it  clear  that  they  have  not  complied  with 
the  neqnisitfonsof  the  Building  Act  ?]  They  began,  but  did 
not'cOntinuetO'  act  under*  that  sftatute.  [Denrfian,  C.  J.  I 
do  not«eefaow^'UpOi1  these  affidavits,  we  can  inquire  whe* 
ther  th<d  Company  hbUe  '  proceeded  regularly  under  the 
Building  Act.}' "TJie* question  is,  whether  the  Company 
puHed  d<^>^1y'the"WiaU>fn  executioh'  of  the  powers  of  their 
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t9$9.        acL    [Parke,  J.  It  strikea  me  at  present,  thit,  bad  it  not 
2r^^^      been  for  the  Building  Act,  tbe  Corapamy  #aukl  nerer  bate 

1TI6  JHLIHO  lit     1       •  1 

9,  meddled  vt^ith  tbe  partj-walL    I  do  not  snj  hcfw  mucb  this 

^^mlnikm^  opiiikm  may  be  altered  by  sdbaeqnefit  obsenrations.}    The 
CimtMvr.     affidafite  alate  that  the  injury  aroMf  ftofn  ptillmg  dorwti 
tbe  beuae  and  tbe  party- wall  conjointly. 

By  tbe  <S6tb  section  of  the  Hongerford  Market  Act,  the 
Bifildiftg  Aot  is  repealed  so  far  as  tbe  Company's  new 
erections  are  concerned.  Mrs.  Yeaies  could  not  have  en- 
forced the  provisions  of  the  Building  Act  against  the  Gcfin- 
pany.  It  wooM  therefore  be  an  unreasonable  construction 
of  the  act  of  parKament,  to  hold  that  the  Company  could 
etfforce  these  precisions  against  her;  Rex  v^  Pease  (a).  This 
would  be  a  fiiir  mode  of  reasoning  eten  if  it  were  applied  to 
a  ptiblic  act.  But  tbe  Hungerfotd  Market  Act  is  a  private 
act  incorporating  a  public  Company,  and  tberefcre  to  be 
construed,  (if  at  all  anfbignous,)  against  the  Company  and 
in  farour  of  private  property.  Scales  v.  Pickering  {b). 
Pursuing  this  mode  of  construction,  the  Building  Act  must 
be  considered  as  entirely  repealed  quoad  hoc  by  the  provi- 
sions of  the  60th  section,  anfd  a  party-wall  will  be  a  **  build- 
ing" within  tbe  meaning  of  the  68th  section. 

Denman,  C.  J. — Befofe  we  make  such  a  rule  as  (his 
absolute,  we  must  be  satisfied  that  there  is  a  legal  power  to 
put  the  jury  in  motion.  Upon  looking  at  the  act  I  see  none. 
Upon  a  consideration  of  (he  66th  section,  I  think  that  the 
object  for  which  it  t^as  framed  was  to  preserve  die  uni- 
formity of  the  buildings,  and  that  it  was  not  intended  to 
interfere  with  the  necessity  of  having  a  good  party-wall. 
The  Company  here  buy  a  house,  and  m  pnllmg  it  down 
find  thsrt  there  is  a  bad  party-wall  between  that  house  afKtf 
the  one  adjoining.  'l*hen  they  do,  as  any  other  purchaser 
would  do — enforce  the  provisions  of  the  Building  Act.  I  do 

(<ty  4  BBLTfi,  h  MvL  30.      (5)  4  Bingh.  448;  1  Moore  ft  Payne,  199; 
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ftot  think  thai  it  ia  for  m  sow  to  inquire  into  the  regulavitj         1833. 

of  their  proceedmgs  under  (btt  acrt    Every  aol  of  every     Jj^jjT^ 

deecrqition  done  by  the  Company  ia  tn  a  certain  sense?  do«e  v. 

ktr  the  purfxise  of  carrying  into  exeention  the  Hungerferd  ^^ixKet*'' 

Market  Act^  and  I  think  it  would  be  extending  the  meaning     CcmtAvt, 

of  the  68tb  section  to  an  enormo«s  kmgtb  if  it  ^ere  to.  be  held 

that  any  wrongful  act  nrkatever  done  by  tbeni  would  bring 

tbem  within  its  provisions.     As  to  the  question  whether,  in 

this  particular  nialteri  they  acted  by  virtue  of  tbis^  act>  I  eaaM 

not  say  that  they  did  so.     I  only  see  that  they  have  done  as 

any  other  party  might  have  done^  that  is,  they  have  exercised 

the  powers  given  by  the  Building  Act.  I^  on  the  other  hand^ 

tiwy  have  not  acted  regularlyi  so  as  to  bring  themselves 

vritbin  Ibe  provisions  of  the  Building  Act,  for  bavisfg  acted 

contrary  to  Ibe  pvovisioiis  of  tbnt  statute  they  are  liaMe^ 

But  still  chat  does  not  make  the  pulling  down  the  wall  an 

act  do«e  under  the  Huogerford  Market  Act. 

PARitE,  J^ — I  am  of  opinion  that  there  should  be  no 
mandamus^  The  comphiinant  alleges  several  injuries  which 
she  has  sustaFtned,  but  it  is  not  said  whether  they  were 
owing  to  the  party- waN  or  to  the  house  being  taken  down« 
So  for  as  respects  the  pulling  down  of  the  adjooiiiig  house, 
she  would  be  entitled  to  cempeosation ;  but  it  does  not 
sufBcienlfy  appear  upon  the  affidavits  that  she  has  sustained 
(Kslinct  damage  from  that  cause.  Then  comes  the  question, 
whether  she  is  entitled  to  compeneatiew  hf  the  injury  s«»> 
tained  owing  to  the  pulling  down  of  the  purty-wall.  i 
think  that  if  the  Building  Act  had  not  existed,  the  Company 
would  not  have  pulled  down  the  party-wall,  and  that  the 
wall  was  pulled  down  under  thut  act.  That  produces 
SBK>tber  ^piQstioii^  whether  the  Building  Act  is  repealed  with 
respect  to  this  purty-wall*  It  has  been  argued  winb  eon* 
sideprib4f»  ability  by  Mr,  Sfarmners,  that  the  66th  section 
dues  spply  to  this  ease.  I  think,  however,  that  it  was  not 
iniended  that  that  section  should  hsfve  such  an  operation, 
but  tfait  tbe  object  of  introducing  that  seetson  wau  tasecuiu 
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1833.         a  uniformity  in  the  buildings.     It  enables  the  Company  to. 

The'KiN6      build  the  houses  as  they  think  most  proper^  and  they  may 

V-  separate  their  own  houses  by  any  species  of  division ;  but, 

'  Market       ^^"^  respect  to  the  separation  between  their  new  buildings 

CoMPANr.     31, J  ii,^  qIj  oneg^  there  is  nothing  to  withdraw  it  from  the 

operation  of  the  Building  Act.     Under  the  Building  Act; 

the  Company  was  bound  to  proceed  to  pull  down  this  wall. 

Therefore,  I  think  it  cannot  be  said  that  they  did  so  under 

or  by'  virtue  of  the  powers  contained  in  the  Hungerford 

Market  Act. 

Taunton^  J. — I  am  of  opinion^  for  the  reasons  stated 
by  my  lord  and  my  brother  Parke,  that  the  present  case  is 
not  within  the  66th  section.  It  therefore  may  be  laid  out  of 
consideration ;  and  the  question  comes  to  this,  whether  the 
messuage  or  building  of  Mrs.  Yeates  has  been  *'  damaged 
or  injured  by  or  in  the  taking  down  of  any  of  the  messuages 
or  buildings  to  be  taken  down  for  the  purposes  of,  or  olher-» 
wise  i«  the  execution  of  this  act."  Certainly,  every  thing 
done  by  this  Company  may,  if  properly  done,  be  said  tabe 
donjs  to  some  intent  for  the  purpose  of  or  in  execution  of 
this  act.  Here,  however,  the  question  is,  not  wh«Uier  4be 
act  complained  of  was  done  generally  for  the  purposes  of 
or  in  execution  of  the  statute,  but  whether  it  was  done 
under  the  povcers  which  that  statute  conferred  upon .  the 
Company.  Upon  looking  at  the  statute  and  at  tliie  .affi«- 
davits,  I  see  no  reason  whatever  to  doubt  that  the  rebuilding 
of  the  party<wall  was  not  an  act  intended  to  be  done  iioder. 
this  act,  but  that  it  was  intended  to  be  done  under  thepiio-i 
xisions  pf  the  Building  Act.  So  it  was  imderatood  inelween 
the  parti^.  With  regard  to  tl^  Aoa*8  acquiescence,,  with- 
out examining  whether  he  iwas  the  general  ag^nt.fif  the 
complainant,  yet  ocnsidering  that  the  surveyor  wasa^. 
pointed,  there  cannot  be  a  doubt  that  ihe  complainant 
understood  that  the  Company  intended  to  act  .under  the  pr4>«* 
visions  of  the  Building  Act.  The  damage  was  done  under 
that  act  and  not  under  tbe  Hungerford  Market  Act.  Tliere* 
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fore  I  think^  that  Mrs.  Yeaies  has  not  established  her  title         1833. 
to  claim  compensation.  !!i!f^^^ 

.  ■      .   .     .  ^* 

Patteson,  J. — I  am  entirely  of  the  same  opinion^  for  Hunoerpob© 

the  reasons  which  have  been  already  given.  I  would  only  Company. 
add^  that,  witli  regard  to  any  imputation  cast  upon  the  Com- 
pany of  their  having  acted  oppressively,  I  think  there  if  no 
ground  for  it.  Nothing  more  has  been  done  by  them  than 
is  usually  ()yne  (p)^  and  ought  to  be  done  under  the  provi- 
sions of  the  Building  Act  by  any  other  purchaser. 

Rule  discharged,  without  costs. 
•  (o)  P^iik  Colihs  V.  Taney,  0  East,  322. 


»i  I 


The  King  t».  The  Inhabitants  of  Slaithwaitb. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  An  old  certifi- 
Ann  Bemmonl  was  removed  from  the  township  of  Duck-  JhrMnsh  of  ^ 
iniield^  in  the  connty  of  Chester,  to  the  parish  of  Slaith-  A.  acknow- 
waite,  in  the  county  of  York,  the  Court  of  Quarter  Scs-  panghofB. 

sions  confirmed  the  order,  subject  to  the  opinion  of  this  that  a  person 

.  •'  '  IS  settled  in  A. 

C/Ourt  on  the  following  case:  produced  by 

The  pauper  was  the  grand-daughter  of  Jo^Ai/a  Beaumont,  th«o'^«"«f" 
and  iir  order  to  prove  a  derivative  settlement  from  him  in  trial  of  an  ap- 
the  appellttnt  township,  a  document  was  produced  by  one  ^  and'c*^" 
of  the  overseers  of  the  poor  of  llie  township  of  Marsden,  m^^y  he  pre- 
acknowledging  the  grandfather's  settlement  to  be  in  the  been  originally 
app^llitm  township.    This  doctimeut  was  objected  to  by  *  Perfect  in- 

'^^  ^  ,  •'   strument, 

the  (rbunfilel  for  the  appcliaifl  township,  as  it  did  not  con-  though  the  al- 
tain  the*  tequisfte  allowance  of  tw6  justices.     No  parol  '^^*"^*d^^ 
evidehce  w^s  given  to  shew  tliat  the  document  ever  con-  not  now  ap- 
taiited  the  allowance  of  two  justices.    The  Court  of  Quar-  ^""^  "P^"  "' 
t^  Sertsionscofffirtfied  the  otder,  being  of  opinioh  thutthe 
docume«)t,  which  ^as  fifty-^tiine  yQsrrs  6ld,  hdd  oncd  beeti 
in*'ai'perfedt  state;  aild  had  dontafinbd  th^  allowance  of  two 
justices.    The'  word*  *'  s worrf'  is -^refiked  to  the  tikfctte  of  one 
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16aa.       of  the  attesting  witnesses.    The  letter  W.  (the  first  letler 


of  an  allowance  by  justices  in  the  usual  forn)  appears  at 
V.  the  bottom  of  the  paper,  the  lower  part  of  the  letter  being 

SL4ITHWAITE.    "*"*  ^^' 

ZIoyduod  Towttshend,  in  support  of  the  order  of  sessions. 
This  seems  to  be  purely  a  question  of  fact,  which  the  ses- 
sions were  at  liberty  to  decide.  They  did  decide  that  the 
document  produced  was  originally  a  perfect  instrument; 
and  this  case  is  sent  hither  for  the  purpose  of  trying  whe- 
ther they  had  a  right  to  draw  this  conclusion.  The  Court 
will  intend  that  to  this  instrument,  fifty-nine  years  agoy 
another  piece  of  paper  was  attached,  and  that  the  certificate 
was  originally  perfect;  Rex  v.  Catesby  {a). 

Blackburn  and  Cottingham,  contr^.  Undoubtedly  this  was 
a  question  of  fact,  but  to  be  decided  upon  evidence;  and 
in  this  case  there  was  not  sufficient  evidence  to  make  out 
the  fact  that  this  was  ever  a  perfect  instrument,  so  as  to 
entitle  the  respondents  to  say  that  the  pauper  was  settled  in 
the  appellant  parish.  It  is  true  thfit  the  Court  will  make 
an  intendment,  as  in  the  case  which  has  been  cited ;  but 
here  the  intendment  which  the  Court  is  called  upon  to  make, 
is,  not  that  every  thing  which  ought  to  attend  the  execution 
of  such  an  instrument  was  correctly  done,  in  a  case  where 
the  instrument  produced  is  perfect  in  itself,  but  this  is  an 
intendment  to  comiruct  an  instrument.  Besides,  this  docu- 
ment did  not  come  out  of  the  proper  custody.  It  only 
appef^rs  that  it  came  from  the  township  of  Marsden,  with- 
out any  parol  evidence  of  its  having  ever  been  acted  upon. 

By  the  Court. — There  can  be  no  doiibt  that,  kxikfng 
at  this  documept,  it  is  good.  It  was  evidently  drawki  up 
originally  in  the  usual  manner.  This  was  a  quesition  of  fact 
for  the  sessions  to  decide  upon,  and  they  Were  perfectly 
warranted*  in  making  this  presumption,  as  well  from  the 

(a)  4  Powl.  U  Hyl.  434;  %  Barn.  It  Cressvr.  814. 
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appearenee  of  the  dociiment  itself,  as  from  the  custody,        less. 
that  the  docunieiit  was  origiQaliy  perfect.    There  was  evi-     Jjf^J^ 
dence  therefore  of  the  settlement  of  Beaumont  in  Braitb-  «. 

waite,  aqd  consequently  of  a  derivative  settlement  of  the  Inh«*«^«nts  of 

pauper  in  that  parish. 

Order  of  Sessions  confirmed. 


The  King  v.  Davis. 

J^HE  following  order  was  made  on  the  29d  May,  18Sd,  In  an  order  of 

at  Cheltenhanif  hy  three  justices  for  the  county  of  GIou-  der^Toeo^a" 
cester.  c.  19,  for 

Whereas  James  Davis,  of  8ic.  on  the  15th  day  of  May,  and  clandes- 
1839,  at  Cheltenham,  in  the  county  of  Gloucester,  upon  finely  remov- 

.  >ng  goods  to 

a  complaint  in  writing,  duly  made  and  exhibited  before  prevent  a  dis- 
R.  B.  C.  and  f,  N.  Esquires,  twp  of  his  majesty's  justices  dSdy  aj- 
of  the  p^ace  for  the  said  county  of  Gloucester,  residing  pear  that  the 
near  the  pUce  whence  the  goods  and  chattels  hereinafter  thriand"o^^^  '^ 
i^entioped  ^^ere  removed,  and  not  being  interested  in  the  ^^.^l^^^^nt, 
premises  whence  the  same  had  been  removed,  was  charged  vantof  the 
nyith  having  frawdulently  and  clandestinely  removed  and  l?"^^^"*'  *"*^ 
convfiyed  siway  his  gQods  and  chattels,  not  exceeding  the  removing  is 
v^ue  qf  40/.*  frpm  pertain  premises  at  Cheltenham  afore-  '^'""*'- 
aaidi  fo  prevent  WilHam  Qyde  from  distraining  the  sajd 
goods  and  chattels  for  arrears  of  rent  due  to  the  said  W.  O. 
for  the  said  premises ;  And  whereas  the  said  John  Davis, 
of  kc*,  was  on  the  day  and  year  aforesaid,  in  the  cqunty 
aforesaid,  upon  the  said  complaint  duly  made,  charged  be- 
fore the  said  R>  B.  C.  and  U\  N.  vvith  having  wilfully  and 
knowingly  aided  and  assisted  the  said  James  Davis  in  so 
fraudulently  and  clandestinely  removing  and  conveying  away 
the  said  goods  and  chattels,  and  in  concealing  the  same ; 
and  the  said  R,  B.  C.  and  T.  N,  as  such  justices,  having 
summoned  the  parties  concerned,  and  we  the  said  JR.  JB.  C. 
and  1\  N.,  together  with  J.  E.  V.  Esquire,  also  one  of  his 
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18S3.        majesty's  justices^  having  beard  -ibe^taU  diafge^and  tfKa- 
mined  the  fact,  aiid«atl  pn%>^  wfttieeses  i<p0ll  oath,  iind  it 


The  King 


Davis. 


v.  appearing  and  beirvg  AiHy  proved  beibve  tm^tlvat  th*e  said 

James  Dock  did  w^^fortld^eiilly  and  clafidelitiiieiy  remote 
and  convey  e^^ay^the  said  gcMs  and  cbetteb  as  if(Jlresaid> 
being  of  the  vahiedf*  som  under  50/.;  And  it  a1«o  a)ipear- 
ing  and  being  fully  proved  befoi^  us,  that  the  said  JoAii 
X><fv»  wilMly  and  knowingly  aided  and  assisti^  0ie.«aid 
Jame$  Dufoii  in  s^  removing  and  conveying  away  the  said 
goodraod  chattels  as  afofesaid,  and  in'  c^onceftling  the  same  : 
We  the  said  three  justices,  being  respectively  justices  of 
the  peace,  reaidiag  near  the  plftce  whente  the  said  goods 
and  chattds  were  removed,  and  nettherbf  us  being  inter- 
ested in  the  premises  v^hence  the  same  were  so  removed  as 
aforesaid/  do  thereupon,  this  £M  day  of  May,  in  the  year 
flforessiid,  at  the  parish  of  Cheltenham  afoi^esaid,  in  the 
county  aforesaid,  determitie  and  adjudge  that  the  said 
Jame%  Davis  and  JoAit  Davis  are  guilty  of  the  oflfences  wkh 
which  they  are  ciiarged  as  aforesaid,  and  they  are  hereby 
convicted  hereof.  And  we  do  hereby  order  and  adjudge 
them  10  |iay  the  sum  of  S4L,  being  double  the  value  of  the 
said  goods  and  chattels,  to  the  said  W,  G.  forthwith: 
Given  under  our  hands  and  seals  at  Cheltenham  aforesaid, 
in  the  county  bforesaid,  the  9Qd  day  of  May,  A.D.  183^. 

This  order  was  appefiled  against  by  John  Davis;  <ind 
upon  the  trial  of  the  appeal  at  the  Gloucestershire  Trinity 
Sessions,  1852,  the  Court  of  Quarter  Sessions  confirmed 
the  order,  and  refused  to  grant  a  c^se.  In  Michaelmas 
term,  1832,  an  application  was  made  on  the  behalf  of  John 
Ddtns  to  remove  the  order  of  these  juatfces  and  the  order  of 
sessions  into  this  Court,  whitfb  was  granted.  In  last  Hilary 
term  Steer  obtained  a  nde  nisi  on  the  behalf  of  John  Davis, 
Calling  upon  die  prosecutors  to  shew  cause  why  the  orcfers 
should  not  be  quashed  for  insufficiency ;  against  which; 

Sir  J.  Scarlett  and  Justice  now  shewed  cause.  Some 
objections  ''  which  are  good  against  a  rmtvictit^n  cannot 
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pnovail  against  am  wdm,  which  this  has  been. held  to  be ;         1853. 
Rer  V.  Biuejf{a^    Tbi»  order  pursues  the  fonai  given  in       ^'^^\^ 
Buru'%  Justic*  (&)p  wbick  in  the  case  of  Rmx  v.  RobbUUic)     '^%^"''' 
if  pf onouQced  by  Buyltjf^  J«  to  be  Hsobjectionable,.    In       Davis. 
answer  to  the  objection  which  was  intended  to  be  made  to 
this,  it  may  be  aaid,  first,  that  it  is  not  necessary  that  the 
informer  should  be  named.  He  is  not  named  in  Rex  v.  Rab* 
biiis^    IParke,  J.    The  form  in  Rex  v.  RabbUis  does  not 
follow  the  form  in  BurtC^  Justice,  for  it  does  not  state  the 
parties  to  be  landlord  and  tenant.]     And,  secondly,  that  it 
is  stated  that  upon  complaint  duly  made,  the  parties  were 
pharged.     This  is  sufficient  under  the  act  of  parliament ; 
for  in  favour  of  orders  of  justices  omnitt  pra$umuniur  riii 
esse  acta  {d)\  as  in  the  case  of  Rex  v.  Bissex* 

It  is  said  that  it  does  not  appear  that  W.  G,  waa  the  Second  point, 
landlord  \  but  It  is  alleged  that  the  removal  of  tb^  goody 
from  the  premises  was  *'  to  prevent  TT.  G.  from  distraining 
tlie  aaid  goods  and  chattels  for  arrears  of  retU  due  to  tlie 
said  fV.  G«  for  the  said  premises/'  This  yhews  that  TF«  G« 
was  James  Davis^a  landlord. 

The  next  objection  is,  that  James  Davis  does  not  appear  Third  point, 
to  be  the  tenant  of  W»  G«  The  general  words  which  are 
found  in  the  order  lead  to  the  inference  that  he  was  tenant  ta 
TF.  G. ;  and  this  being  an  or^f^r  of  justices,  and  not  a  €onvicp 
tion,  the  Court  will  draw  that  inference  if  they  can,  The  act 
applies  only  to  tenants  and  lessees  (e)<  It  would  not  beyran* 
duleat  if  a  creditor  removed.  Therefore,  as  it  is  said  in  the 
order,  that  James  Davis  fraudulently  and  claudestinely  re* 
moved  and  conveyed  away  tlie  goods,  this,  coupled  with. the 
other  words  which  have.  Jieen  reUed  on  as  ahewing  .that>Tr«.  G « 
was  landlord,  (the  wbole  being  construed  favQttrab^>  accord**^ 
ing  tQRex  v.  Bis$ex  and  the  text  writers  who. have  folio we4 
it,)  is  suffioient  to  make  it  appear  upon  the  face  of  tfie  order 

(a)  1  6um*s  Ju»lice,  94th  edi*  (d)  As  to  this  maxim,  see  13  Yin. 

tion,  Distreu,  page  876,  et  teqq.  Abr.  Evidence,  194,  125,  S46 ;  IS 

(5)  lb.  902.  Vin.  Abr.  Faiis,  99.     '          ' 

(c)  6  Dowl.  k  Kyi.  344.  (e)  1)  Gee.  a,  c.  19,  a^^Si 

VOL,  II.  A  A 
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ihsii  James  Duvi$  was  tenant  to  W.C.  In  Uex^ .v».  Bi$$0]f^  tba  i 
ca96  of  liea?  V.  MoiJc  was  cited  by  Dehrtinpn,  il,.  as>  defcisioili  • 
From,  which  it  might  be  inferxedi  that  it  was  not  liGcesas^jt 
Davis*  .  ^^  g^^^^  jj^  ^l,g  ^,j|gg  before  him  that  J.  N-.  did  carry  otf '.hi4 
goods  and  chattels  ;  which  shews  in  how  favourable  a  tight 
that  judge  thought  such  an  order  ought  to  bo  vieVtrftd. 
The  answers  to  all  the  other  objections  i)i  that  cade  she^ 
that  the  intendment  will  be  in  favour  of  tb&  ju^ticea  bat iug 
acted  rightly.  As  it  was  open  to  the  parties  upon  the  a|)peal 
to  object  that  TT.  G.  was  not  landlord,  or  James  Davii  iioi 
tenant^  their  not  having  done  so  strengthens  any  ffr6Si}ttq|>- 
lion  arising^  upon  the  order  in  favour  of  die  juris^tidb  of  the 
justices.  Nothing  appears  upon  the  order  wUdb  can  knlse- 
an  adverse  intendment,  and  therefore  the  caie  falls  within  • 
the  general  rule,  that  the  Court  Will  aujppl^  b^  intettdment 
that  which  is  necessary  to  make  the  order  strictly  formal; 
Patey  on  Convictions  («).  ^Taunton,  J.  II  must  appear 
upon  the  face  of  the  order  that  the  justices  hdve  jurisdicticm. 
Where  a  servant  was  dis(charged  from  the  service  of  his 
master,  and  an  order  was  made  touching  such  discharge  by 
•  '  two- justices  under  the  statute  of  Elizabeth^  the  orderwas 
held  not  jgood,  because  it  did  not  allege  that  the  service  was 
'fisefvicid  in  husbandry.']  '  .        /** 

Fourth  point.        As  to  the  objection,  that  the  time  at  which  the  removal 
took  place  is  not  suiBciently  stated^  such  statement  is  not 

necessary.    The  time  is  not  mentioned  in  JR^j^v.  Mabbilis, 

-     • 

Tkesiger^  cotitri,  was  stopped  by  the  Court.    ' 

■  ■  ■  ■ '  - 

*  DfiNMAN,C.  J. — With  regard  to  the  first  objection,  it 
IS,  perhaps,  enough  to  say,  that  the  words  "duly  charged** 
iire  a  sufficient  answer.  With  respect  to  the  second  and 
third  objectiohSp  whii^h  go  to  the  jurisdiction  of  the  iustrces. 
it  aeems  to  me  that  those  objections  are  well  founded,  and 
t{iat  the  justices  had  no  jurisdiction;  for  they  have  no  power, 
unless  when  the  one  party  is  landlord  and  the  other  tenant. 

(a)  Vol.  ii,  69,  second  edition;  and  sde  ibid.  1^8. 


It'll  ^alle  tonsislittt  'witR  nil  Chat  appbarsi  that  W,  G;  MTas         id33. 
not  Imdl^d,  %nA  th«t  J^(sM»^  Dotjfci^irstfol'tetiato*.    'Thif  '  "y*^;*^ 
ol«J««tw>tt  "did  ttort  ofcOui»  dlher  h  Bex  V.  Ifeifeft/Ws  'Ar Ih  '*«• '         t, 

I  I,     •  1  '  .     .      >     >        ■  ' . .      1  •     ill'' 

Pahice,  J.-ui-Thei*  are  foor  objection^  J  but  it  is  feifough' 
to  say  that  the  objection,  that  it  does  hrit  appear  that  Doth* 
W«0  MriMI/ift^ftita)  fd  the  ofdbr.  The  ju^ttce^  hav«  only  a' 
s^ial  authority/in  e«se  of  a  complaint  rtom  the  tandtdr/t; 
UMfft  »dfvaniy  6r  agint,  thai  the  (enaNt  has  fraudtiiently 
retnoted  'Ms  'food»  td  prevent  a  distress ;  unless  tfaet^fore  it 
appfeftf  that  the  roittfAainant  is  landlord^  bfeiililF^  servant^  tir 
agents  and  Ihirf  the  party  removing  is  teoant,  the  justtcies' 
hav«-  no^'jurisdictioit.  It  is  unfortitnate  that  the  justices 
b«v»  fbliolped  4  f6«m  which  ia  ao  full  of  imperfections. 

Taunton.  J«.  concurred. 

<  5,    t       .ft  ,         (  -f       .      ' 

'PAtttfdON, J.^I  am  of  the  same  opinion.  I  mishit 
not  td  go  forth  tfa^t  the  second  objection  is  not  tenable. 
AU'  thut  is  ^ald  is,  that  rent  ib  due  to  If .  G.    He  may  haVe 

been  tbd  anpt^rlot  landlord  of  Datit. 

><«••■•>  .  •        . 

PabkBi  J.y  concurred  in  this« 

Kule  absolute. 


/. ( I  •   I 


•        >  I  II  ♦!  '        » 


The  Kmci  i^.'The  Uhabitants  of  Sto<2KTon» 

By  an   order  of  justices  Frances,  the   wife  of  Robert  The  Court  will 

Carztor]fkti\  knd   her  three  children,  were   removed   from  f**\?|^JJ?®jr 

the  i6wns"hip  of  Stoclcton,  in  tiie  couhty  of  Durham,  t6  an  order  of  re- 

the  pansli  of  Spalcling,  in  the  county  of  -Lincoln.     Upon  ^^^vftiaTed. 

appeal,  t^ie  Court  of  'Quarter  Sessions  quashed  the  order,    Where  an  or- 
j  u.   .l»ji"W  •       . '.    "    *  ii.t    '/N         •  .1       #   if      •        der  is  silent  as 

subject  to  the  opinion  of  this  Court  upon  the  following  to  the  existence 

case:'—""''"'*""'"'     •     '       -    ''     •  "      omon-eiist- 

».  '  •      .        ,.■'-»,»« '     "  •  <ence  of  a 

fact  necessary 
to  support  the  order,  the  Court  will  presume  in  favour  of  its  existence. 

AA  2 


354  .<:ASfes  iN'tfl't  iiiN<d'i'  tfc^jfctf,''. 

1833.  On  the  2d  Hay  kk  Hubert  Cdrstdifeii;  Whb'  to'i*  Hkkse 

^^^^^^^  '     of  Scotland  without  settlement  iii  Enghrid; '  iWd^'i  ifeiilatfd; 

V.         I  returned  from '  Sunderland,  in  Durham/^'here»'h^"h^d  ibl^ 

^tSlTioT'''^  ^^^  to  Stocktoii,  dccomjidni^d'BjrWs 

wife  ai^d  three  children.  Almost  inimediatety'oh^Uh^Sr 
arrival  in  ttiat  township,  they  applied  to  thd  a^si^tatitMteN 
seer  for  relief,  and  on  the  2d  and  Sd  of  thkt  ni6(ith 'kb'ey 
were  relieved  by  hini  ^ith  one  shilling  eiicfa'tiYne;',  ^nd 
ordered  to  quit  the  town  and  return  to  Sui\d^Tati3,  'Abbut 
the  19th  of  May  the  wife  applied  td  the  'Stbcktbri' Over- 
seers for  relief,  whereupon  she  and  h^k'  thrcd  chWdi^  v^^i^€ 
removed  to  Spalding  by  an  order/which '  stated/ th)itt  ii]p(yh 
complaint  of  the  churchwardens,  SCc.of  tfa'^ '  td\f tiibip  of 
Stockton  to  two  justices,  that  Francia,  the  lirSffi  ^^RAbeH 
Carstorfen,  a  Scotchman,  having  no  se'ttleini^'iii  EUgfand« 
and  who  is  a  lunatic,  and  her  three  childreti,' had'  ^otMe  'to 
inhabit  in  Stockton,  not  having  gained  a  settlement  tlner^, 
or  produced  any  certi6cate,  and  that  they  had  become 
chargeable  to  the  said  township  of  Stodct6'n>  thi^y,  the 
said  justices,  upon  due  proof,  &c.  did  adjudge  tbcf'same  to 
be  true,  and  did  likewise  adjudge  that  the'laVftiisi^ttfemenl 
of  her,  the  said  Frances  Carslorfen,  and  h^  thrie  ehiMrett, 
was  in  the  said  parish  of  Sp&lding,  and  did  ttier^fbr^'je** 
quire  the  overseers  of  Stockton  to  convey  the  iairf  !Prdnces 
Carslorfen  and  her  three  children  from  and  outofStdtktoii 
to  the  parish  of  Spalding,  &c, 

Spalding  appealed  against  this  order;  liud  to  <briiig'the 
question  before  the  Court  the  f6llowing '  ddtiitdiAohV  Wef^ 
entered  into:  .      .    ^  . .  ,     . 

That  the  maiden  settlement  of  Frahce^  CahtoYfeni\}\^ 
pauper,  was  in  the  parish  of  Spalding!'  that  she  ^^is'fej^II^ 
married  to  Robert  Carslorfen ;  that '  the  Vhr^e  children 
named  iii  the  order  are  the  lejgilimkte  icHildr'titiof 'I2^'fl>7f'« 
Carslorfen  by  Robert  Carslorfen;  that  Robert  Carslorfen 
was  born  in  Scotland;  that  fair  Ini^  ifot  girin^d' any  ael^tle* 
ment  in  England;  and  that  he  was  1iv|\ig  and^a  fdnatJc  at 
the  date  of  the  order  of  removal. 


,  /Jfjb^  ^pp|e]^,(c^n^^^p  for  %^ring.  at  th^  09Vcii)er  Sessions^      \J^^ 

w^eu^ap  ,o^yi^^lipfl,iy33  ta^^H  to  the  fpriv  of  the  prder  ;^nd     xhe  Kmc 

ti^  f^Mr^.iqua^sh^d  tbq  orfler  on  the  eround  that  it  was  y- 

.11-  f  •  'ft  .  '  'a*i»'  InhabitanU  of 

9f|^  pp  iti?e,f?ce  of.it,  as  jt  did  nol  contain  any  statement  of     Stockton. 

th^  I  de;3|ertioa  of.^be  wife  by  the  husband,  and  that  tlie 
d^(^f;t,w^  in. matter  qf  substance  which  the  Court  had  not 
the  poM^er  to.  refUfsdy.  apd  that  evidence  could  not  be  re- 
ceived  jG^f;  t|ie„pur|>pfe  p/  amending  ^he  orden  The  town- 
ship'of.StQfktop.tande^red  evidence  for  this  purpose,  and 
oflfer.eclM^^.i^!^^'^  tW^t  ^h^  husband  was  not  living  with  his 
vif^  ,o;'(j«;i,|Stp(Qkton,  at  the  time  of  her  application  for 
r^Ui^f  iOfffOC  tlie  order,  pf  removal,  but  that  he. had  escaped 
fro^  his  C^,(y,iq  a  lit  of  lunacy  on  the  preceding  4th  ojf 
Mayj*>irj|^i)  fi^ey  wrere  all  i^  Yorkshire* 

If .  t|i^  ,Qq^ir|^^baU  be  pf  opinion  that  the  order  was  bad 
on  tjbe  {aee  Qf  itj^  and  not  amendable,  the  order  of  sessions 
is  tpi  Jb«,(;on$riDed;  otherwise  it  is  to  be  quashed* 

•I  '  '  •  . 
•Inghaptfin  .s,upport  pf  the  order  of  sessions.  The  alter^« 
tion  attempted  to  be  made  was  matter  of  substance,  and 
therefore,  thjs  .Court  of  Quarter  Sessions  had  no  authority 
to  raak^  it ;  jRex  v.  Great  Bedwin  (a).  It  should  have 
appftared  on  the  face  of  the  order^  that  the  act  of  the  ma- 
gistrates did  not  compulsorily  separate  the  husband  from 
the  wife. ,  Tp  render  the  order  valid,  one  of  these  three 
circumstances  should  have  appeared;  cither  that  the  hus- 
band expresdy  consented  to  the  making  of  the  order,  or 
that  the  place  to  which  the  wife  was  removed  was  the  hus- 
band's settlement,  or  that  the  husband  had  deserted  the 
vfife^  ,  In  Rex  y.  Iron-Acton  {b)f  the  removal  was  to  the 
husl^p.d!?  settl/ement.;  so  in.ijei^  v.  Higher  Walton  {c).  In 
Rex  V.  St.  MichaeF^,  Path  {d),  the  presumption  was,  that 
th^  wifq  was  rempv.ed  to  the  settlenjent  of  her  husbands 

(«>Bor^  S.C.  168.  Mi  M^ Hex         (c)  Burr.  S.  C.  169. 
T.  Chihfin  Cffttfn,  8  T.R.  178.  (d)  3  DougL  630;  Cald.  110. 

(6)  Burr.'  S.  C.  153. '       ' 


16S8.        There  nf^  ca»(i^«;in  H'Jiicb.th^.  vviAi^  l|aa  l^ee.iDreitiQv^d  |o;ber 

e  KiKO      1^^ J  ^^^  ^  Scotcbinsiu^r  h^  a«d  hi^  wif^^.  fthPMld  i)«Vf|  l^j9«Ji 
Inhahit^nte  6f  passed  to  Scotland^  Rex  v.  Speeds  (A).    In  ii^jr  v*  EUhttm  {c), 

it fipp«are4  ibat  ibci  tiMsbaud  ^c/^^K^d  tptjue  r^iiiq^fi).^ .  la 
R$x  y*  GoUinehfrn  (<Q.tbe  huAbmd  hud  de^^ileft  (bp>  wj^r . 

S.  rfl«/)/<^  CMtri.  7be  CIIM8  f^itfKl  Imve  depid^d  tl^AtU^ 
Court  will  not  presume  a  fuel  notsMMoin  .the<(^i4^f/'P* 
niovalf  which  will  have  the  effect  of  vitiating  such  order.  The 
husband  and  wife^  if  resident^  ought  •  lo  b^  remorad  tbge-* 
ther«  and  if  he  be  a  Scotchman  without  a  settlement,  they 
ougM  to  be  removed  to  Scotland ;  but  if  the  wife  be  ajone 
and  the  husband  not  within  the  control  of  the  parish 
ofiicers,  she  may  be  removed  to  the  place  of  her  maiden 
aettlemeut.  Now  this  oadsr  is  in  these  words : — 
"  Whereas,  upon  cotnplaint,  8ic.  th^t  Frances  Cur'- 
slot  fen,  the  wife  of  Robert  Cantorfen,  (a  Scotchman  hav- 
iog  no  settlement  in  Englandi  and  who  is  a  lunatic,) 
together  with  her  three  children,  have  cofnelq*  inlifl^bitin 
the  township  of  Stockton."  Here  tl^^e  is  no  slaleo^ent  0Si 
the  lace  of  the  order,  that  Franceiy  %\sk^  RfAeH  bee  1hi$- 
band,  have  come  to  iohabil.  If,  then,  it  be  the  law  'that 
unless  the  husband  is  residing  with  the  w)fei  she  muet-  he 
rensoved  alone  to  her  place  of  maiden  settlen%B«t,  tli0  Court 
cannot  vacate  this  order  without  presttmiug,  ool.^mlf  (that 
France  had  gone  to  inhabit,  but  that  her.  hiisbbn^  liad 
gone  witb  her.  In  Jiav  v.  Highar  WeUiou^  Rw  fit  Jmth 
Aetoih  end  St.  MichaefSf  Bath,  v.  Nt/4tHj/ie)^  ili  wits  lAQt 
stated  ^ere  the  busbftod  was,  and  it  wsi^  said  llNSifeinotbing 
oAght  to  be  inleodied  to  vitiale  the  order,  aiid-tbi^titliem/^^ 
iicoutd  not  be  intended  that*  thei  husband  vcaA  nlot.att  Aifi 
pliK)e  li»^ which  the  wife  had  beea  reiaoYed..  ;[J?aQii^,  ij. 
Ought  we  even,  to  presume  that  the  hnsblmd  U9is>tnpt<cat 
SpMdtngF] -'C^rtiUnly'notw'-     i     <  ^i',  I   i*    (•  .ji^.;!    <./ 

'  '  (ny ^fltott: 9$:     '  ^''-    '  '     •  "        •'■(d)'l"lHiilal  te'iyl.*4W5»* 
'{b)  4'Bm[kiitA\dBr^i&B.f      '    JB«rH«A  CpessvkCn^^i.  .,.i    .  )• 
(c)  5  East,  113.  (e)  1  StrR.5i4;  Burr.S.C.  815. 
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' '  'DkNMAH,   C.  Jl— I  certainly  ttgrte  wkh  what    Mr.        1888. 
Df^pti  has  saidi  tliat  the  Court  will  not  presume  any  tbing     1^1^' 
Whibh  will  titbte  an  order  of  removiil.  '         ^  vT** 

Inhahkiwito  of 

PAkitb,  J, — This  case  falls  precisely  witbiDtiie)  prih- 
ciple  laid  down  in  St.  MickaiVs,  Baik,  v.  Nunny,  as  tfaat 
case  is  reported  in  Strange.  We  cannot  intend  that  the 
husband  came  to  reside  at  Stockton^  or  thfat  be  wad  nbt  at 

Splrtdir^  at  the  time  of  the  removal.  .  .       ..    i 

)     • 

.T^UNTONi  J%ai|d  Patteson^  J.  couGiirred. 

Order  of  Sessions  quas|p^ij.  . 


'i   ..     }  '/    . 


1     •  n 


M» 


The  King  17.  The  Inhabitants  of  St.  Mary,  Newington. 

Upon  appeali  an  order  of  justices^  by  which  Edwin  James  j^  „^\^  ^  g^^. 
SatiderSf  hb  wife  and  child,  were  removed  from  St,  Mary,  tlemeot  under 
N^^inglon,  in  the  county  of  Surrey,  to  St.  Mary,  Islington,  2,  c.  19,  by 

'in  the  county  of  Middlesex,  was   quashed,  subject  to  the  pomingtosettle 

.  '  1  '         •»  ,n  a  tenement, 

•^Bton  of  this  Court  on  the  following  case  :  it  is  not  neces- 

•   In- October^  1818,  the  pauper's  father  being  settled  in  St.  J^^^^^occupy 
Mury,  Islmgton,  entered  into  an  engagement  with  J,B,  rector  as  tenant, 
^P  Si. 'Nicholas  Cole  Abbey,  Old  Fish  Street,  London,  to  Geo.  3  c.50 
officiate  as  curate  of  that  parish,  and  to  have  80/.  per  annum  a  curate  there- 

11  .  •  1      •     i.  r  1  "*'^®  gained  a 

'Sftd  the  itsctory  house  to  reside  lu  tree  of  rent  anq  t^xeSa  settlement  by 

andc^HMKenced  his  duties  as  cusate.    On  the  12th  De^  n!siding40 

days  in  the 
Ceihber  follbwing,  he  was  nominated  and  appointed  by  the  rectory  house 

ttet^H-,' J*  K,  to  be  curate  of  that  parish^  but  did  not  reside  JJj'en^byllE 
iltttie  r^tory  irottse  u«lil.  a  week  after.  Christmas,  18.1^.  such  residence 
'OA'«lie>Q«l  Pebinaity,  1819,  a  lioence^as  granted  jto.hiiniiy  ^0°  his  re- 
the  Bishop  of  London,  pursuant  to  the  p*ovisionft;0f  >7  muneration, 
Gea^'3,  c.>99»  to,  perform  the  office  of  stipendiary  curate  in  licence  of  the 
the  parish,  of  St,  Nicholas  Cole  Abbey,  in  which  were  the  J^'^w.^a'^r 

99. 


1B33.        fallowing  words;  'fAiid  vk^q  do.  iby  ih^fso  praisentti  swsign 

TheKiwG      ^nto  ypu  the  yearly  stipepd  of  eighty  pounds, C9  be.  {raid 

V-  quarterly,  for  serving  the  sai4  air^,  with  cbeircetor^ihoiKse 

St.  MARy,    wherein  we  direct  you  to  reside,  i^nd  offices,  .ftee  of,  reo^ 

NEWiwQioH.   repairs  and  taxes."    The  pauperis  father  performed  all  the 

duties  of  cjurate  from  Oqlober,  18  )9,  Untit  hiaileatbi  resided 

at    the  rectory  house, '  which  is  ,  a,  AepwrMf)  luidfdistioct 

dwelling-house^  worth,  free  of  i^9l.ad4. twiesi^  mpreitbaB'IO/* 

a-year,  and/received  the  yearly,  stipeiidn    >    .     ./  i    -^     i.' 

The  question  for  the  opinion  of  UievC0urt.b,<whielfaer  the 

pauper's  fiitber*  by  occupying  the  rectdryi^housei  ni  the 

manner  stated,  gained  a  settlement  in.  Ibe  parish  of  St. 

Nicholas  Cole  Abbey,  Old  Fish  Street,  London. 


■  >  *  •  I 


Barn^wall  in  support  of  tlie  order  of  sessions.  •  llt>fs 
material  to  observe  the  dates.  The  Yather  went;  to  reside 
in  the  rectory  house  a  week  after  Christmas,  18 IB,  and  the 
act  qf  ^9  G«d»  S,  c.  50,  did  not  pass  until  the  2d  July,il'Bl9 : 
He  therjefore  resided  in  the  rectory  house  six  or '  seven 
months  before  that  act  passed,  and  thus  gained  a  settlement 
under  14  and  15  Car.  %  by  occupying  for  more  than  40 
days  a  bouse  of  greater  annual  value  than  10/.,  and  this 
although  he  was  exempt  from  the  payment:  of  rent;-  8 
NolarCs  P.  L.  p.  4.  Here,  however,  he  can  hardly  be  said 
to  have  been  exempt  from  the  payment  of  rent,  inasmuch 
as  he  would  have  received  proporti<>iftafoly>  more  lor  this 
services  as  curate  if  be  had  not  been  allowed  to  pcbupy  the 
rectory  house.  It  will  be  argued  upon  the  5>7th  G€a.!'3r€. 
d9»  that  the  curate  had  no  interest  as  tenaiiA,  until  after  the 
•licence  : was  granted^  What  was  the  ibt^estft  •  Tbatnof 
course  would  depend' upon ^faeiagreementit  ludhis  diMeJt 
was  a  tenancy  botA\  yeir  to  jfeatf^  ltefeasibleiu|loib;tbe  death 
)ofrthei.rector»  .The  inter^air. which  ^tli-e)  •etHnqteih^S'iaftar 
•licence/ obtdkied lis  very  jtrbngi  i<!]Rbe(^7t]k)  sbctt£in<  of^ibe 
-act  <provides^.'tlniti  eveq<|thef>fectetf  «hiniself> shall  uot>  dis* 
possess  the  curate  or  take  possession  of  the  pardonage- 
house  which  shall  bavebe^n  Assigned  to  the  curate,  with* 
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oul-^licenee  io  writing. from  the' bishop,  and  three  months 

notice-to  the  curate.     The  residence  at  the  rectory  .house  _,   ^ 
for  more  than  40  days  after  the  licence  had  been  tibtained;  y. 

also  gained  a  settlement  after  licence.  g  *  m^J^ry  ^ 

I^SWIROTOV. 

Thaiger  and  Tidd  Pratt  con(rd»     No  settlement  was 
gained'  by  residence  for  4Q  days.    The  residence  before  the 
■liceiice  might  baf  e  gained  a  settlement  if  it  had  continued 
for  40  days,  but  a  residence  after  licence  would  have 
teferenee  to«^«  duly  of  -the  party  as  i^urate,  and  was  so 
connected  with"  th^cure  that  no  settlement  could  be  gained 
,hf  it.-    The  residence  before  licence  continued  for  80  days 
only,  and  therefore  is  quite  out  of  the  case.    In  Re:t  ▼• 
Wantage  {a)f  where  the  question  was  discussed,  and  decided 
in  the  negative,  ^whether  a  curate  gained  a  settlement  by 
sewing  the  office  of  licented  curate  of  the  parish,  be  having 
resided  tfa^e  ^luring  the  six  years  for  which  he  performed 
the-duties  of  that  office^  it  was  not  even  suggested  that  a 
settlement  oooM  be  gained  by  residence  in  the  parsonage 
house.    {Dinman,  C.  J.  It  does  not  appear  that  the  house 
wap  worth  10/.  a  yean]     It  does  not  appear,  but  that  may 
be  presumed.     It  is  quite  clear  that  unless  a  person  comes 
Jto.reside*  in  a  parish  in  the  character  of  a  tenant f  no  settle- 
ment  is  gained  by  occupation*     Here,  the  pauper's  father 
does  not  come  to  settle  is  the  bousci  taking  the  interest  of 
a  tenant,  but  becomes  to  reside  under  a  licence  as  curate^ 
•which  is'quite  different.    By  the  64th  section  of  57  Geo,  3, 
€^  99»  it^  is  dHaoted^'  '<  ithat  it  shall  tbe  lawful  for  the  biahopi 
^vho  shall  grant  aiiy^tidencei  to  any  carale  'to  scirve  any 
dhurcb  or  'chapel  wher« 'the  rector-  or  vicar  or  person 
hoMing  any  benefice  ia  not  reaident  for  four  montba  in  each 
year,  ^o^Mot^iif'be^tMk  think  fit;  for  the  residence  of  aoch 
•duratey  the  pafaoaageior  Vicarage>hbuie,'br  nanal 'house  of 
residence  of  tbeii^Ksbn  hokKtig'tbe  bMieAeei  with  the 
-officea^  atables^  gardens;  and  ttppurleilnnder  therato  'be- 


>  • 


(a)  8  Bast^  al. 


362  CASES  IN  T«E  KtNO's  BSSAH*, 

1833;         long  series  of  cases,  any  person  who  comes  to  reside  in  a 

-J**Jf^^^      parish,  and  occupies  in  it  a  tenement  of  the  value  of  10/.  a 

V.  year,  by  such  occupation  gains  a  settlement.     The  word 

^t^Suiyr^  "  tenant'*  does  not  occnf  in  the  act  of  parRaitaiBtir.    It  i« 

Newihoton.  often  c6nven{ent  io  sec  whether  a  party  occupies  as' tenant, 

because  that  shews  that  the  occupier  is  Thdependeht  ;'and 

it  is  for  this  purpose  that  the  cases  which  have  dwelt  Upoti 

a  renting  have  done  So.   Iti  this  case  a  settleniekit  wiis  clearlj^ 

gained.  .  .  «      .i 

Par  KB,  J. — I  am  by  no  means  quite  satisfied  .that  in 
this  case  the  curate  is  not  the  tenant  of  the  'rector;  but 
I  do  not  think  it  necessary,  that  for  che'purposs  oAgain^i 
ing  a  settleaient  by  occupatkm,  the  •oomipief  alloulxl  Ibe 
tenant.  »  ^    <- 

Tauntpn,  J. — A  settlement  was  gained,  u^def  13  and^ 
1 4  Car^  ,2,  I  apprehend  it  is  not  necessary  that  th^r^  shoul4. 
be  9  contract  of  hiring  or  renting  ;  and  that  it  is  si^cient 
if  the  party  comes  to  settle  on  a  tenement  of  the  yearly 
value  of  10/*  It  is  said  in  Nolan  (0)4  that  lawful  p9s^e|S9ipi\ 
of  a  tenement  of  sufficient  value,  when  absoU^e  and  jnde- 
pendent,  with  some  interest  that  is  sufficiently  permanent 
to  denote  a  coming  tg  settle,  according  to  the  words  of 
}3  and  14.C'^r«2,  confers  a  settlement^  although  the  occm- 
pier  be  exempt  from  the  payment  of  rent.  ^  The  possc/ssion 
here  was  absolute  during  the  time  it  continued,  and  was 
sufficiently  permanent,  aUbougb  it  n^ght  be  defeasible  upon 
the  bishop's  rei^ol^in^  his  licenc^.  I  therefor^  ^bink  tl^at  a 
settlement  was  gained  by  tfie  paifper^s  father  in  3t«  Mary^ 
Nevvington.    .  ,.^^    .. 


.'    '      V 


•  '; 


Patteson^  J.^I  am  of  the  sapie  ppinion.  The  curate 
gained  a  ,^et(len^ent,  by  tlpp  .occupation!  unlf^  ,}t  was  an 
9VW?,t\?n..?/',,(if./«fio^  Ijcannot  say 

'         »      l-'n    ii'MlI  Tu  Null,  y  111  <  I  I  »•      nil   I  j!    t|  ,.:;,,     o     •    !»'   ,    •  ,     r 

.    .    \,   \     .    1  .    ,  Order  of  Sessions  confirmed . 

(a)  S  Nol.  4»  diird  edition. 


"•"'   the'iti'NG'r.'lVidiAM'i^tiUVoNPiTl'/Esq.'    "         ^T*'. 
Uj^N  lkpi>aa]  9g|iin»t,  a.  popr-ra^^.  fof  the.  tpwt^l^y[^.,of  Air^net  ibrin- 

^S/*.lQf.,/ftr.cpfll;,ipiw8,.%CQurt  Qf.,Q^a;:^er.Se^4iQn8,  to^hoMm*" 

to  the  opinion  of  this  Court  upon  the  following  case;.-:^       be  within  the 

By  an  act  40  Geo.  3,  intituled  '*  An  Act  for  dividing]  ^rfthe 
aUotlibgrahdikicloaiiig  n  common  called  Tanfield«Moot*i  in  lands  of  such 
theipariabof  Cheiter^l^^Streeti  m  the  countj  of  Duf ham/'  do^°no^  alter' 
aftei^itecUaDglh|it'tihe<  Marquesses  of  Bate  and  Hertford,  '^^  .".E^^  ^'^^ 
and  l&auEart  o£  Windsor,  wet^reotitled  to  tlii«  soil  of  the  the  owners  of 
said  common*  and  to  the  quarries  of  stone  and  all  .otber  coal-mines, 

*  either  worked 

mines  and  minerals  (except  the  coal-mines  and  seams  of  or  unworked, 

coi\)\  withiii  and  undei*  the  same,  as  tenants  in  common,  aSotment, 
and' that'  the  appellant  was  entitled  to  tb^  collieries  knd 
cdal-mines,'  and  seams  of  coal  as  well  opened  as  not  opened, 
6eing  within  and  under  the  said  common,  together  With 
certain  liberties  in  abd  over  the  same,  for  winning,  work-* 
iiig,  managing  and  carrying  on  the  said  collieries,  and  for 
liaJSngtind  carrying  away  the  coals;  and  that  certain  per* 
sons  tberein  named,  and  several  other  persons,  as  0WYier$ 
of  messuages,  lands,  tenements  and.  hereditaments,  were 
entitled  to  right  of  common  upon  the  said  common;  it 
was  enacted,  tliat  the  commissioners  should  allot  Unto  th^ 
jsaid'Marquessies  and ~  Earl  oiie  full  mteenth  pari  iii  value 
of' the  said  common,  as  ai  idbmpensarioii  for  their  riglit  to 
the  soi< 'thereof;!  and  f6r  flieir'  consent  to'  the*  inclo'sure 
thereof,  which  sixteenth  part  should  be  deemed  to  be 
within  th^. township  of  Tanfield;  and  after  the  said  six- 
teenth part  shdiildWave  beerisb  aUo'^ted,  the  commlssfoners 
sliouW  allot  (lie'  remai'nJI'er  of  tfce ''saifl*  coriimdh  *>mong«t 
the  several  persons  iiaving  right  Of  common  lipbn  the 
same,  in  oroportion  to  the  rents  or  value  6/'tneir  respecitiv^ 
messuages  or  tenements^  in  respect  whereof  they  were 
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1833.         severally  entiUed  thereto  as  aforesaid,  in  the  pcdportfona 
Jf*!^^^      therein  mwtioned.     And  it  was.  thereby  decliired>  ihot  l^ll. . 

The  King  ''-  . 

V,  the  aliotnieuts  to  be  set  out  to  the  several  peraons  bavii^t< 

^'^t'  '      fight  of  odkhmdn  upe>ii  the  said  common  should  bi  denned.  ^ 

to  ke  situate  within  tfte  stitHe  townships  dnd  places  tespee^  - 

,  tivefy  wheriin  the  lands  lie  in  respect  of  which,  such  allot" . 
Mnts  should  be  made*.    And  it  \Vlid  abo  etmcled»  that,  all 
such  hutria  is  should,  by  virtue  of-  that  act«  be  idlotted  fb^ 

.  or  in  right  of  messuages  or  tenements,  should  be  hekl  ia  ihie 
ftame  manner  and  should  be  of  thd  sarhe  nature  and  tenure 
as  Ihe  respective  messuages  or  tenein^ntd  In  regard  or  in  . 
respect  of  which  such  allofments  were  iiiade;  alid  alsb>tbftt 
tiothtag  therein  contained  should  be  Cotistru^d  to  defeat^ 
lessen,  prejudice  or  affect  the  right,  title  dr  Ititere^t  of  th^  . 
appellant,  his  heirs  or  assigns,  of,  in,  add  tb  the  coal-dHiMS 

.  and  se'ains  bf  coal,  ^i  w^U  opened  as  not  opened,  uud^Y 
the  said  comthdil,  but  that  the  appellant,  his  hdrft  dud 
dssigikd,  should  atid  might,  from  time  to  lime  and  at  aU 
times  *  thereafter,  have,  hold,   work  and   etijoy  the  coid* 
tniiiies  and  seams  of  coal,  as  Well  opened  as  not  opened, 
lying  dnd  being  under  the  said  common,  and  abo  full 
liberty,    power    and   authority  to   make,  erectj    uie  and 
ehjoy,  in,  Upon,  within  and  under  the  said  commoh,'or  aby 
part  thereof,  all  atid  every  tiecessarj  and  convenient  nvorks, 
buildings,  erections,  liberties,  powers  and  authorities  either 
then  in  Use,  or  thereafter  to  be  invented,  for  the  winnings 
Wttrkiug,  managing  and  carrying  on  the  laid  coal-minea  . 
and  beams  of  coal;  and  also  that  the  appellant,  his  «Kecu« 
tor^,  ttdinlnistrators  and  assigns,  should  and  might;  A-ottf 
time  to'time^  atid  at  all  times  thereafter  duj'ing  ih^  then  , 
residue  of  a  certain  term  of  500  years  granted  and  dennii^d  . 
in  and  by  a  Certain  indenture  bearing  date^fitb  April,  nUi,,, 
made  between  Dame  Jane  Clavering  of  the  one  part^and 
G^HrgePitt,.  £fi()uire,  of  the  other  part,  have,  holfi,  4i^ 
and  ej\jfiy*  upon  the  terms  and  conditiofU,  and  andfir4baM< 
tintide  repts{tf)  in  that  indenture  mentioned,  the  wi^gon-ivray  , 
andwagSion^way^  stringa,  slipe$  and  brandies  thenJaid  and 

(a)  i.  e.  rents  proportioned  to  the  quantity  dug. 


u««i*5rlh«'«?ewlfwg  ah*  carrying  iiw«y  th^  coah  'df-th^  iSrfi*        isi^. 
ciJH-rfiirifes^att<l'se6rms  of  coal,  \f ith  ftitt  liberty  frorrt  tiffiettf     '^'^^Vf^  ' 
timei  to'  repair  ihe  same  respectively;   arid  lihty  rtf  6th«»  ^; 

p6M^r*,  liberties  and  authorities  in  and  by  the  said  ind^n-  ^'*^' 
ture  grdtitted^  of  tiiakiti]^,  laying,  placing  arid  feparfihg  4iny 
neir  y>r  other  waggon-ways,  stritigs,  slips  ol^  brarittheli/ 
bHdges,  inounis  or  batteries,  in,  through,  t>ve^  oV  upbti  the 
said  t5emm6n,  or  aity  part  thereof^  in  as  bniple  and  ben^ 
fickll  mdhnerimd  form  as  the  tippelhint,  htsh^iH,  te)recA<^ 
tors>  ad miiiistnitorB  or  assigns,  or  any  t)f  them,  might  i^V 
could* hkte  ^nt,  if  th«  said  act  had  not  beett  made,  witli'^ 
oilt  paying  any  damages  or  satisfaction,  or  coriipensaftion^ 
for  spoil  of  ^outfid,  to  be  occasioned  by  the  use  or  enjt>y«^ 
meiltof  th«  said  liberties^  powers  and  authortltesy  or  a^y 

•  •  • 

of'tbem^  pursuant  to  the  said  act.         -  -'*' 

The  common  was  inclosed,  divided  and  allotted  at^tbe 
ixfwt  of  thii  patisirtg  of  the  act.  The  whole  of  the  cottimott 
te^  situate  within  the  rhdpdry  of  Tnnfield.  •  The  lands  m 
res|iect  of'  'wbich  allotments  were  iset  out,  are  of  VAricrti* 
tetiures',  fr^hoM,  copyhold  ami  leasehold,  and  stf era!  df 
sudr  lands  'are  situate  within  the  township  of  Kyoj  luut 
other  adjoining  townships ;  and  by  the  clause  in  the.  act 
bdfMre  ^tuti^dv  Mich  aHotmetits  becufne  and  now  form  pa¥t 
of  the  re^petttve  tt>wnship8  in  which  such  lands  or  eltftt^ 
in- r^^ectof  Which  such  allotinerits  \rere  set  oUt>  tt^M 
Situat8d;«nd' are  of  the  s^wft  t^ature  and  tenure  tts  ftUbh 
latt«te'  t&t  states  Ate  l^bpettively  hold  en.  PreViotoly  to  WA 
forsomie  tithe  after  the  said  division,  the  toAl  tind^  4lief 
whole' of  Ibe"  said  common  was  rntfed  to  the  relief  W  th^ 
pot)r<6f  <the'  chii))etry  of  Tanfield;  but  some  tifn^  ^gOtli«> 
eoal-tMidiftr  ch«  aHotments  st^t  out  in  respeet  df  the  ^mi^^ 
in  Kyoi  artd^iti  Another  adjoining  towriship,  was  ral«d' tiG>  th^ 
poor  for  those  to^nshipsi     •     '  '     .  ■  S 

The  qbe^tion  a^  to>ihe')egtil  propriety  dfihus  fhting  tli# 
min^sis'>df  i^itsiderable  impbrtamie  to  ihe  t^»wnsWp!ri#«  • 
tere^ted;  and  in  brd^r  to  have  it'set  ftt  r^M,  Mr.  Piirin* 
appealed  jagaihst  this  rate.    The  coaI«tnineB  for  Itfaitth  the 
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1833.        appellant  was  assessed,  are  ^itbm  and  under  Mtetiiients  of 

(he  said  commoo  allotted  in  respect  of  tatids^ittfale  wifhm 

i['"^     the  township  of  Kyo, 
Pitt.  L  ,  »  ^         .  v 

F»  N.  Rogers,  (with  whom  wa9  f/lodStty;)  in  9tt(jp^t  of 
the  order  of  sessions.    The  elatis^  upe^  wfaicif  the/whole 
question  turns  is  Ihat  by  whkh  it  is  enacted;-  ^  titfft'  iXi 
allotments  to  be  set  out  to  the  several  perse(i»'tlmving  r^t 
of  common  upon  the  said  common,  sbaR  btf  deenofed  *to 
be  situate  within  the  townshipW  and  plactoa 'respectively 
wherein  the  lands  lie  in  respect  of  which  such  aliotmekits 
shall  be  made/'    The  question  i^,  whether^  the  words  are 
sufficient  to  carry  the  whole  of  the  ftoil  into  th^^  parish '^o 
which  the  allotment  is  made;  and  admiUiog  thiit  to  be'^o« 
whether  there  is  any  thiiig^  in  the  act  to  contravene  the 
effect  of  these  words,  so  far  us  the  coal  mines  are  con- 
cerned.   The  words  ''  all  th^  aihimenis  shall  be  deemed  to 
be  within.  Sec.'*  carry  the  whole  aoil  into  the'  township  d£ 
Kyo,  in  express  terms.  Perhaps  it  will  be  contended  that  the 
aurface  passes  and  not  the  sub-soih  Lewii  v.BPaiAwtiie{u) 
appears  to  decide  that  question*    That  was  an  ac^onof 
trespass  brought  by  a  copyhoMsr- for  injury  done  16  the 
sub-soil,  and  it  was  questioned  whether  a  cdpyhold«r  eauM 
recover  except  for  an  injury  done  to  tb^  stjrfilc^i  "Qi^be 
Court  decided  that  he  mighty  as  w^las'a  freebblder^ 
Liitledak^  J.  in  his  jud^ent '  observed;  f  tt  is  not  dis^ 
puted  thit  a  freehold^n  dr  one  holdi^  'undei'  tkim  for 
life,  for  years,  or  at  will,  l^s  possesstiM'^f 'the'  doil  'fii6iti 
the  surface  to  the  centre  of  the  earth  $^sfhd  •Lord'  TifH 
terden  said,  ^the  gerieiM  role  bfeilug,  thut  he  who  fkiiihe 
surface  hat  the  iub^6iti  it  sebmr 'ti^  llie  (hitt  d  ^opyholdet 
has  *  possession  of  the  9ub^dil}  elthou^  he  itiay  tav^  no 
propfff y  in  it,"    [TdtmioHf  J.  ^' These  alfolments  are  ^  to 
follow  th!e  nature  and  ^uMky  #f^lM'4^g4k/  ofiUfrcommoners. 
That  wilt  not  give  tKem  the  eoil.J  "In  2'owfitey  t.  Gib^ 
soii(6),  by-^ W  aet  passed  M  «MdMWt%  'ihe  <^sti&lf*  Hf  M 


maiMM*^  m  aePtw  porlioM  nras'  lobe  .allotted  to  the  lady  of        ^9SS. 

t\^  pv^r^n: My comp^m^Aion^f Qf  her  right  and  interest  in*   ^^^  ^^^^ 

and  to  the  soil  of  the  residue  of  the  Wi^st#* ground,  and  the  :*         v. 

remainder  was  to  be   allotted  to  the  commoners  in  fee- 

simple^  free  ftotfk  eH  AUstoiBiary  t^urei>  .i«nts>  fines^wbqons 

and  tendeet' whataeevc%., with  a  respsvalion  to.  theUdy» 

h^  iMin  "fee;  of-  all.  adgoiorite  incident  it  o  the  maiior;  and  . 

alt  timf,  fiMa^  a^rviGieit  iicMud  all  other  royaltif  s^and  ma-  ^ 

neriri  joriadietion  whatsoever* .  It  was  held  that  messuages  : 

under  those, aVolm^nts  to  the  temmt  were  not  reserved  by 

the  dause^  \^Pnrke,  J.,.Thep^  the-  lord  received  an  allot* 

meat  Jn  right  of  his  title  to  the  ioiL    Taunton,  J.  In  that , 

caae  «vna  th^tf  M  express  reservation^  such  as  this,  of  all , 

th  appeUafill;^$>  right,  title  and,  interest  f]    This  is  a  pro- . 

vision  to, protect  the-  appellant's  interest  in  the  coal  from 

being  al)qtted»  byt  at  will  not  go  farther.    [Dennum^  C.  J. 

H^n^  t^  coal  is  not  allotted  to  the  comnpnera,  nor  is  , 

anj5  allotment  whatever  made,  to  Mu  Pitt^  the  appellant 

Perkf,  J.'  jIn  jTV^KMv/rjr  v.  Gibson^  the  lord   recelv^cl  an 

allotment  in.  respect  of  his  interest  in  the  soilj,  and  i^  was , 

held  :thlit  a  r^efira^ipn.  ^f  the  seigniotfjff  after  a  direction  to 

allot  the  wa^te  tO'the  cofeimoneraiufe^  did  not  reserve  the  : 

coal  mineSi .  All  tbat  >goes  to  tbo  township  is  that  which 

is  pllottefl  ,tp  the  cprnmoaerm]    In  .other  casesj  wl^na  t|»e. 

wprd  *  allatPicptJ.istiia^d^U  parries  allthe  soil.    Herejfthe  ; 

reservation  ii  ^ly  9f  the  coal  jimi  aotl^ng  inQr^^.  Tbe  w^ 

ceptioUfin favour «f tbe^^ppeUa^t is-tA'pna^pv^.  hifiyrinate 

right,  and  camiptJbeneitei^led  fu^^er;   .4'^  |]|e  soil  b^idas 

thA\<oial  fl^ain%:to^  tfa^  po|iifnwei;ai;tO)  whoqs  allo|ments- 

ham  bee^,,^d».t  There  ifk  w^ilig  tf>  pu^^pmt  (he,  cooi-, 

mo0  law  effect  of  the  words.    [Tafi^fcn,  J.  i  The  ri|^t  of 

th^ap^llant;may  be^very  i^ateriallyaffecjledjiy  tlansfiprfjifig. 

theicoa]^  pMu^  enpe^pArish  to^|pother^for]th^9''  mt^y  be  a; 

grefit  diffaM|po«^4i^.,tb^^;^iB|j^  Theo 

genmal  .word^npassnthe  ^kq/lg  ^(^\\,  ifik$6mf^.  t^.ico4U  M 

the  coal,  ai^d  .ti^f  ppyr^^of  exercising  ip^i^tj^t^   j^Parke^J. 
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18S3»  Then  the  ooal  does  not  pasa.  Looking  at  tba  whol*  of  the 
TknXiJMQ  ^^  '^  ^*  quite. clear  that  nothing  was  transferred  to  the 
v^  pariih  but  the  surface.]  The  antecedent  rights  of  the  par-' 
ties  ave  divested  by  the  words  directing  the  comoNssicNieis 
to  make  the  allotinent.  [Parke,  J.  The  change  of  localily 
tiUtes  pkce  upon  the  conmissioners  making  their  award, 
and  not  from  the  passing  of  the  act  As  the  commissionef s 
have  allotted  onlj  the  surface,  the  locali^  of  the  surface 
alone  is  charged.] 

Sir  J 9  Scarkit  and  Cresswell,  contrai  were  slopped  bj  the 
Court, 

Denman,  C,  J. — This  is  a  curious  enactment.  The 
allotments  transferred  from  the  township  to  the  several 
parishes,  are  those  allotments  which  are  set  out  to  the  per- 
sons having  rights  of  common.  It  does  not  appear  that 
the  appellant  had  any  right  of  common,  nor  is  there  any 
allotment  made  to  him.  And  moreover,  there  appears  an 
express  exception  of  the  appellant's  right  to  the  coals  out 
of  the  power  of  the  commissioners.  It  is  quite  clear  that 
this  enactment  cannot  have  any  operation  upon  the  coal,  as 
contended  for. 

Parke,  J. — I  am  of  the  same  opinion.  Before  the  pass- 
ing of  this  act,  all  the  soil  was  in  Tanfield.  By  this  act, 
some  part  of  the  surface,  or  soil,  is  taken  out  of  that  town- 
ship, and  transferred  to  other  townships  and  pafiihes*  The 
act  says,  that  all  the  allotments  to  be  set  out  to  the  several 
persons  having  right  of  common,  shall  be  deemed  to  ^e 
situate  in  the  same  townships  and  places  respectively 
wherein  the  lands  lie  in  respect  of  which  the  allotments 
shall  be  made.  Whatever  is  allotted  to  commoners,,  is 
taken  out  of  the  township  of  Tanfield.  The  coal  is  not 
aHotted,  and  therefore  remains  in  the  Bkmt  toVWilhi^. 

Taunton,  J,<— The  whole  substance  of  the  provision  is, 
that  the  allotments  given  in  aubstitution  Car  the  right  of 
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odtoHioriy  'riitil'be  tof  th«  same  nAtnre  ahd  quality,  and  i«ld. 
hilVeIhA  60016  licyda)  ahuatfOfi,  a6  tine  land  out  of  M^hieh  the 
rtglK  of  cMmiMMi  Wft9  derived.  The  rigNt  <yf  t^e  'iif)/p^taMl 
10  iteaerved  to  hiM.  i  do  not  s^  the  dmirll^st  shadow  of  «i  ^^* 
dbUbt  but  tlMt  the  eoals  are  ratable  in  the  same  place  as 
Aefbre  die  incloMre.  It  seems  that  this  was  the  ebnstruc- 
tiM  {rat  ttfdB  the  act  iti  the  first  instaiice^  and  thisitrst 
•ttwimcsitoof  waft  lighl. 

PattesoNi  J.< — I  quite  agree  to  the  general  doctrine, 

that  the  owner  of  the  surface  is  the  oWner  of  the  soil.    The 

question  is,  here,  what  is  the  meaning  of  ^'  allotment."    The 

act  changes  the  locality  of  ''  the  allotments  to  be  set  out  to 

the  several  persons  having  rights  of  common.''    What  is 

allotted  f    Mot  the  appellant's  coal   mines,   for  they  are 

reserved  to  him.     It  is  quite  clear  the  coal  is  still  in  the 

township  of  Tanfield. 

Order  of  Sessions  quashed  (a). 

(a)  See  an  ejectment  for  coal  Ryl.  35  J ;  Rowe  v.  Grenftl,  Ryan 

mines  in  this  pArishi  Commyn   y.  &  Moody,  396;  Rowe  v.  Brentora, 

ILinctOf  Cro.  Jac.  150.  3  Mann.  &  Uy\.  136, 7, 8;  Andrews 

As  to  sejmrate  inheritances  in  ▼.  TrAi<<tn^Aoi?i,Cartb.S77,  iSatt. 

the  surface  and  in  the  minerals  25i4Mod.l43,Comberb.  201,and 

beneath,  see  Rex  v.  ;S/.  Austellf  5  1  Show.  364 ;  Re;i  v.  Dtmayne, 

Barn.  &  Alders.  693;  1  Dowl.  &  ante,  194. 

f 


r    " 


R1!d -and  another,  Executors  of  Elizabeth  Stbntok^  v. 
•    '  ■  Dickens. 

AsSUMf^SlT  on  a  promissory  note.  The  second  Where,  upon  a 
count   of  the  declaration  was  as  follows  :    And  whereas  missory  note 

Ae' ciefendant,  in  the   life-time   of  I},   S.,   to    wit,  25th  Pa^aWe  by  in- 

H;r.  "''•*'    VA-yi::*  •*  >  /%  ^  v        '1  1     !•     ■  •      stalments, 

Marcn.  1824^  in  the  coupty  aforesaid,  made  nis  promts-  averring  non- 

•  If   <i   lj.4.'.   ■  .'  1        1.   .     ,,   .     1.  '  payment  of 

such  in£t4|f^ep^,itbf.  d^fei^o^  pl^dspon  es^^pi)^  Imd  hHw  ^^to  Court  a  sum  of 
money  Uss  tnan  the  amount  of  the  instalments,  he  thereby  admits  the  special  con- 
tract, but  does  not  admit  the  non-payment  of  the  instalments,  except  to  the  extentof  the 
Ploff^i^pougVt  id«  'Andirb^^bo  plewd  the  etatutd  of  ihaitOBiefiA,  he  will  be  entitled 
to  a  verdict,  bnless  the  plaintiff  prove  a  sufficient  acknowledgment  of  a  liability  to  pay 
^^^Hiing'aUrafcfteMttfbroogMfmoOourr.  ^     • 
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24,1/^  aSk  ,fp)i9W9  .^  S^if,,  part  the;-eof„oq  t^  «^^1>./1?^  Qf 
SfiRt^inbef  ithea  n^»t  eof  uing  j  35/.,  ot^ex  part  tl^^repf^^oi]) 
tj^.S^^Jjjdpy  Qf.ft^vcb  Aepnext;  and  49/.,  other,  f^ai-^fher^f, 
QH  th,^  ^9th.()aj  pf  September  then  next  j  40(..  other  pfirf^ 
thsriwf*  PP  the  2Alh  d?y  of  March  then  ne^t  y  and  4p/^,9tlfpf^ 
pflr.t,thi?r^oft  on  jtine  Siy^b  day  <tf  Siept^rpber.  tte^,.itf^.?^t ;  „W^ 
^.{LyK^s}^  thereof,  on  the  S5Ui  day  of  JM[firqb„|l)^a)n^)^^ 
v^th  lawful  interest  for  the  said  Q3lL»  or. so  ip.t^ct\^tbe^pf, 
iia  ahf)uld  from  time  tp  time  rem^ia  ^np^\d^  \^^j^g;  (cfr  yff^jtfff^ 
rfceiyed;.and  if  defiiult  should  be  made. in  any.onf{.or,/:i{ip^^^ 
of  tfa^e  said  payments  for  thirty  dayjs  after .  th^  sam^e ,  f^^^If^c- 
tively  sfaould  be  due.  then  the  whole  or  whole  remainder  of 
the  3aid  231/.  and  interest  should  become  due  on  demand  ; 
and  the  defendant  on  the  said  25ih  day  of  M,arch;i,1^24|  in 
the  county  aforesaid,  delivered  the  said  note  .tp  £.,  $y  ani^ 
promised  her  to  pay  the  same  according  to  the  t^ii^r  ,^p^ 
effect  thereof.  Averment^  that  the  seyeral  tirp^,fQf  l\\^ 
payment  of  the  said  several  instalments  have  e)i^|^^,d^  -no  ^n 

Upon  this  count  the  defendant  paid  intq  Cp^rt  jt^e  ^pf 
of  1102.  105.  Qd;  without  apportioning  ^y.  part  of,  tl\s^ 
spm  to  any  particular  instalment,  ,aa^  filft^^^^.ihe^^gfifi^rffL 
isffue  and  the  statute  of  limitations.  .  .  ..     ,..,„  ,|| 

At  the  trial  before  Taunton,  J^  a^  the,l«i9t.a93i?£^  f9^i\]}^ 
QQUpty  pi;  Nottinghaip,  the  plwnti<r  piodu9e^.^hfi,rj^)q,^ 
bringing  money  into  Court,  and  coutte^ded,  ihf^  ih^^^pf^ty 
ojf  tbi^  payw^l.  MRPn  th^  spe^aj,  ooup)t,,xir^^.tfl.^|^i^9  ^ 
tp.recpver  tb^  whole  r??idHp.,of  ip^t^lp^^.fl^/intejT^g^, 
ulll^ss  thq  defendfmt  couW  «>)e>y..pay(ni5n^  of  Wf^tii^e^^^ 
On  the  part  of  the  (i^fendaQt|,the  cwfl  pf  l^fiPg^P  Gr,e^{l^{q)^ 
waf  ciMfrom  .Bow<»^  09,Pyi4?iH;ei^^  «IW»Alw  ^yi^\^9Pt9i 
of.  Ilifit  fa^se  thft  leaiii^  j^idg^.iippaaited^rtif  ,pJjMfltift(;}V;^ 
gl^v^  l^iip  leftve  Xq  Wftve  U^ev(^^,,^^ri^^  for  tj^  cli|^r^ff 
betw^epitbi9^4m  pai4.wtp,CpMrt  m9k4it(v9  mMH^^^gi^\t^)^ 
ilHe^piijtbe.np^ 
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?4i  ik'td'tlie  effect  of  payment  of'moiiey  intb  Cburf;   £6ng      ^^ 
i^rCfrevitte  is;  ih  truth,  ab  authority  in' favoftr'olf  »^ ' t^Wri'-  w 

t^flS;  '^hat' was  an  action  of  assumpsit  for 'gbocfe  MA-ziOl  ^^«»»- 
(icAi^erecl/dtid  on  thie  common  money  coirnts'.'  '  The"disl- 
MUaWc  pleaded  noh  assumpsit  and  the  statute  bf  liUitti' 
Atfhs/aha'paM  mb^ieyitito  Court  generdlty.  Kwte^lHdfel 
sdfdT/ '''Where  money  k  piUA  m  upon  a  declaration'  ^ettitig 
foi^'^s^e^i^r contract;  that  is  admitted  as  atlegetf.^  If 
nVbtV^y^^^pJifd'hitb  Cbiirt'dna  count  which'st^tes  a  spcfcial 
a^^M^nf,'tbi^  'contract  is  admitted  as  there  stated,  aiid'dll 
rs'^Bfn^h^a'to  be  diie  that  is  thus  claimed.  [D^fnafi,<:.3\ 
This"  payment'  upon  the  count  admits,  undoubiedfty,  'th6' 
tfpeciat  contract';  but  does  it  admit  a  debt  to  a  greater' 
a'Aidunt' than  the  sum  paid  in?  It  may  be,  that  after  the 
ume  'of  litiiitation  had  elapsed,  the  defendant  wrote  a  letter, 
ik'i^hlch'  he  promised  to  pay  the  sum  of  1  lOl.  105. 6d,;  wouTd 
this  ddinit^  liability  beyond  that  amount?  Parke,  J!  He 
admits  ImHIfrty,  under  that  special  contract,  to  the  amount  of 
no?,  ibsi'fl^?.^  he  admits  a  contract,  such  as  that  set  bu<  in 
m^'  <c6tint,  iiiid  that  his  has  no  answer  as  to  1 10/.  105. 6d.,  but 
a's'fo'  the'temainder',  says  he  has  a  defence.  Denman, C.J. 
He  may,  under  this  payment  of  money  into  Court,  ^hew  the 
8tlWyA"cihnimstanc^s  that  limited  his  liability.]  By'pay- 
ihynt'bP  money  into  Court,  the  defendant  admits  the  entire 
idntrkc^'J  Djrez-'vj  Asktonia);  artd  that  ^the  plaintiff,  at  the 
fltlit  iff  iJtifch 'p^yViictof,'  haiT  a  right  of  suit  uport  aufch  feon- 
tf«i<it;^  •'A^dtfeiidaTrt  oinnof  both  admit  and  deny  an  entire 
ckiiM'Af'actioti,  iior  can-h^  plead  the  Statute  of  limitatiV^n^ 
to',  piti  '6f^o6*  ittii^l^iMe'  contract:  [Parke,  J.  Any  de- 
Kh^i^hf  #iiy'6f><foHftssiod  titfd  ivoMance,  would- be  open 
M*\hy>^d^4biidMtl]'^^Stippbs^  tfaie  d^endaflt  <hdd  pulid  tins 
nt^^ibil  6A  "tb  thk  |rirfnt»ff;  tb%  *«fltett'bf  fM  pA^i^mt 
^titd^Hk^'Wtti  td^tik^  (h^  dis^'butof^  th^^tatute*  tfflii 
mitations.    In  Rucker  v.  Hannay  (6),  the  defendairt  mepely 

(a)  S  Dowl.  ^  R^l/'l^;  1  B*fh. <8t  Ci^#.  <9. '  {h)  4  £a8t,604,ii. 
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I8a3«  stated  to  the  Court  in  an  affidavit  for  Wave  to  fkadiithe 
statuHd'of  Iknitatiotis,  that  since  the  \M  oi  esLehaognopon 
wbioblbe  action  was  brought  became  duey  which  wfts>«iotoet 
than  six  years  before,  no  demand  for  payment  had '  been^ 
made  on  him|  and  this  was  deemed  sufficient  to  be  left  to 
th^jitry  ai  in  acknowledgment;  and  the  jury  haiingfouad 
a  verdict  for  the  plaintiff,  the  Gouct  refosed  to  grant  a  new 
trial'.  Theie  is  also  a  kter  case  of  Leaper  v.  TStUmt  (<a)^ 
\Parktf  J.  Yon  will  find  a  great  number  of  old  casea 
in  the  books,  with  respect  to  the  statute  of  limitationai 
which  are  not  law  now.]  It  is  difficult  to  draw  thqlinei 
between  the  old  cases  and  the  new,  and  the  iQi^EaU  ia 
generally  considered  as  not  containing  old  cases.  [Parkt^  J. 
The  Ibe  is  to  be  discovered,  by  seeing  whether  the  fetts 
import  a  promise  to  pay  within  the  tin^e  of  limitatiop.] 
This  case  is  stronger  than  those  in  which  there  is  a  mer^ 
promise  to  pay,  for  here  is  an  actual  payment.  No  case  has 
been  found  where  the  defendant  has  paid  part,  and  pleaded 
the  statute;  but  there  is  a  set  of  cases  somewhat  analogous  to 
this,  where  one  of  two  joint  contractors^  as  by  a  promissory 
note  which  has  been  barred  by  the  statute,  pays  a  sum  of 
money  upon  that  note,  this  takes  the  note  out  of  the  opera* 
tion  of  the  statute  as  to  the  other  joint  contractor )  Burleigh 
and  others  v.  Stott  (6),  and  other  cases.  A  fortiori,  there* 
fore,  when  a  defendant  himself  pays  a  part,  this  takes  the 
case  out  of  the  statute.  In  Urael  ».  Benjamin  {c),^  Lc^d 
Eilenborough  held,  tliat  after  payment  of  money  iata  CoiunI 
on  a  promissory  note,  a  defendant  could  not  object  to  tbo 
insufficiency  of  the  stamp. 

Denman,  C.  J.*-^It  is  clear  that  the  payment  of  monof 
into  Court  upon  the  special  count  admits  a  liability  upon 
tb«  contract  to  the  amount  paid  in«    There  may  Jti9V)e  b^n 

{a}  16  East,  490.  440,  id  tvliioli  a  case  ivas  tslea 

(by  9  MfHin.  &  R7I.  93 ;  S  Bam.  out  of  the  statnte  of  limimiom  ¥y 

&  Cress.  Sd.   And  see  Mandent&n  a  credit  given  m  a€«io«iiiti    ' 

T.  Rokerim^  4   Mann,  &  Ryl.  ^3  Cwdiflk^ilk    •            ^ 
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a  liability  to  the  extent  of  1 10/.  IO5.  6d.,  owing  to  particular 
circqinstaDces,  notwithstanding  the  statute  of  limitations, 
and  ytt  those  circumstances  may  not  have  created  a  liability 
beyond  that  particular  amount  (a). 
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laas. 


17. 


Paake,  J.'^Tbis  is  ^te  a  dear  eaae  open  the  ahoil 
ground  slated  by  my  lord.  The  payment  admits  tbe  con- 
tract as  alleged,  and  a  liability  to  tbe  amount  paid  in ;  but 
as  to  the  remainder^  the  statute  of  limitations  may  be 
taken  advantage  of.  The  case  is  analogous  lo  that  of 
aa  expmss  admission  of  the  contract*  accompanied  wilh  a 
statement  that  no  more  than  1  lOi.  iOi«  6d.  is  due. 

• 

TAUNT0N4  J.  concurred. 

PattbsoN;  J. — This  is  quite  a  clear  case.  Cox  v. 
Parry  (b)  goes  the  full  length  of  this  case.  It  is  quite  clear 
that,  as  was  there  held,  payment  of  money  into  Court  admits 
liability  to  the  amount  paid  in;  but  it  does  not  preclude  the 
defendant  from  taking  any  objection  to  the  plaintiff's  right 
to  recover  beyond  that  amount. 

Rule  refused  (c). 


^)  If  the  ddradaot  bed  broogbl 
tb«.  110/.  lOf.  6d.  into  Court,  and 

had  pleaded  tbe  general  issue  only, 
though  he  would  not  have  thereby 
adiifowfodged  that  moi^  than  that 
iom  famainad  doe,  yet  having  ad- 
m^lad  a  contract  to  pay  a  lacger 
sum,  it  would  have  lain  upon  Aim 
to  shew,  by  payment,  release,  or 
other  matter,  now  admissible  in  evi- 
iiHSa.^Bder  the  plea  of  non  %»- 
SOTODsiCi  that  the  larger  demand, 
admitted  to  have  once  existed,  had 
beeft'sirtee  redticed  to  or  below  tbe 
Mtt  of  110/.  lOl.  6d. 

{ky  1  T.  R.  464.  And  see  1 
Wms^  Seuod.  S3  (e);  Jenkiw  v. 
Tucker,  1 H.  Bla.  90 ;  GtUteridge 
v.Snw/^«H.Bbu374j  Watkim 


V.  IWert,  f  T.  R.  fid  ;  Bmae/t  T. 
FramiU^  3  Bos.  I(  PulU  5^  I  Ut^ 
ler  V.  HarUlwrne^  3  Bos.  &  Pull. 
556  \  GuUhd  v.  Nock^  1  Esp. 
N.  P.  C.  347 ;  Middkion  ▼.  Brewer, 
PeBlKie,N.P.C.15;  TmUw.WUkn^ 
2  East,  1^8;  Ruckerr.Fdggrane^ 
1  Campb.  165;  Cox  v.  Brain,  3 
Taunt.  95;  Godtall  v.  Boliero, 
9  East,  7S,  79. 

(c)  The  rule  h#re  laid  down  ^ap- 
plies equally  to  the  admission 
which  is  implied  by  a  plea  of  ten- 
der ;  or  to  tlie  ednrissien  tai))lietf 
by  any  other  special  plea»  so  &r 
as  the  allegations  to  which  such 
special  plea  is  addressed  are  not 
aJso  met  by  the  general  issue. 
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183d. 


>    > 


Ilie  coBsignor 
is  liable  for 
freight,  al- 
though by  the 
bill  of  lading 
the  goods  are 
to  be  delivered 
to  the  con- 
aignee,  he  p&y^ 
i^freightfor 
the  tame,  and 
they  are  deli- 
vered to  the 
consignor 
without  pay- 
ment being 
required. 


Domett  and  ottieis  v.  Beckford.  .    , 

AsS^^^,P^j[T.fo^f^«igl^^.  PJ^ncthegeaeml  ks^l^.u^*»|l 
the  trial^  l?<efp^  .Det^maUfQ^  Jo  at  ihe  aiitinfs  afc  GbiUiMU 
after l^sjt. Tirii^ty  t^rm^ the  p)aielifl^, atifibipHO vherSi oI^bmiI 
the  freight  of'  3Ugar  aiKl  rinn  fyom  thedefeodMrti-dieK^A^ 
sigtipr,  Xh®  gpodf  had  bee«i.  coD»ig«eflrbythe<Mcfifia«l, 
^bo.wa^^he.producerA  to  MfiMra.tPfomUHrr .and^^hoNv 
and  in  the  bill' of  ladu^g.itwa^'exprcMtted.th&tllie'faloidfc 
were  consigned  on  (Account  and  mh  ^>.WUHam)  Btel^ml^ 
uato  Messrs.  P/umm€rmdWil909ft'<)ri\^irk9»ig^ithey^ffayr 
i9ig  freight  for  the  same,  at^.  certam  rate^  Tl7Btfibi|»«asjr04 
ported  aa  arrived  in  the  West  India  Doi^kn  on  .the^\ld(b  of 
Augiist^  IQSQf  and  the  produce  was  ((eJiv^red  (f9-  anA  joM 
by  Messrs.  P.  and  H\  soon  afterwards.  On  .the  87A 
November,  1830,  Messrs.  P.  and  Tf^»  slopped  paynoifvt^ 
On  the  2d  December  a  commission  issued  agaliist  4ba|ii> 
under  which  they  were  declared  bankrupts.  0%k  Ibe:  part* 
of  the  defendant  several  witnesses  stated,  that  they  kne%¥  «f 
no  instance  occurring  in  London,  in  which  wber4  f^oduoe 
bad  been  delivered  to  a  consignee  under  AfailI.4iif.4adiD8^< 
the  consignor  was  called  upon  4o  ipay  frjeigfatiiand  JDrftOiV. 
Bird  {a)  was  cited.  The  learned  Chief  Justice,  after  exa- 
mining that  case  and  the  note. of  the.  cape  of  fiartef'y. 
HwemXldpcited  in  the  Ain^ricap  editiiQp.9f ulMv^^^OH  Sbi);H. 
ping,  6^9,  directed  the  jury  to.  find  a  veiKiictA»r'tli^.«n>Mat. 
of  the  freight,  but  gave  tbe.|dej[endant.  leave  to  movtii  to< 
enter  i(  npusviit*  .  A  vefdict  baying,  beenf  found  ncoordi^gtyy 


^  .1  .. 


"'i.t  »     »j:»  i>)  l»  »-.V"'M»  ^ 


|| 


F,  PollfuA,  nqw  m9ved  to  ejkt^xj^m^%^*i  >iTib$r^ei|tidii 
isjj  whether  .the  qo^igW  tW  *9.(l>e«  ^\^  ,li|ihle,/teiofrelgljtw 
w|i.f  n,(|if  cqqd?  ;)?fivQ,t)eef>>dA^N?ii^^<))A^  .wnjwnco  niih^^ 
out^  gftyiflWt  ,9^  .frpjgji^itlm  ihiyoff  Jfdi9g;i«feq»iiaii^[^h«/> 

^^l*yp^;ii^9.^^JfflP^  PSypJWl  9^freigh»„  wt^  lift  b«i^i0HftTti 

(a)  1  Mo94y  ^  Vifi%  W.  (&)  17  Johns.  Hef .  434i 
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the  con«ignor  for  payment.  The  only  remedy  which  the  1833. 
carrier  had  against  the  consignor,  was  the  lien  which  he  j^ 
had  upon  the  goods  before  delivery  to  the  consignees.  _  v. 
{'ParJFr,'J.  HcKT  tlo  you  propoie  to  distinguish  this  case 
from  the  many  which  have  been  decided,  as  Tapley  v.  Mar^ 
/fits 9  (a)}  Here;  it  was-  proved  that  the  usage  is  to  look  to 
the  consignee.  [I)enm0n,Ci  3.,  having  read  his  notes  of 
the  evidence  npon  the  point  of  usage,  Parke,  J.  said,  there 
reMy  is  noeTkienoe'  of  a  cr<»/om  discharging  the  consignor.] 
ladepevMkutlyj  of  the  custom,  the  case  of  Drew  v.  Bird  is 
auficient  to  raise  a  doubt  so  as  to  make  this  a  question 
proper  for-'discnssibit.  Lord  Tenterden,  in  summing  up  in 
thatrcase,  said,  *'  The  bit!  of  lading  directs  them  to  deliver 
to  GrtH/flA^,  (the  consignee,)  he  paying  freight.  They  de- 
livered without  receiving  it.  They  cannot  thereby  make 
Bird  {the  consignor)  liable  to  them  if  he  were  not  so 
erigiifadtji;  and  oiA  the  face  of  the  bills  of  lading  nothing 
appes^s'  to  charge  him.''  [Parke,  J.  The  consignor  is  the 
contracdng  party,  and  must  be  liable  to  pay  the  freight.] 
ki  general  the  consignor  is  liable,  but  where  he  orders  the 
goods  to  be  delivered  to  the  consignee,  he  paying  freight 
for  tbevame,  he' makes  the  payment  of  freight  by  the  con- 
signee a -condition  pl-ecedent  to  the  delivery  by  the  carrier. 

Pauks",  J.^^Tbis  case  is  not  distinguishable  from  Shep^ 
ard  v.  'De  Bernafes{b),  and  other  cases.  In  Shepard  v. 
DeBerna/es^  there  was  in  the  charter-party  a  clause  direct- 
ing that  the  good^  should  be  delivered  agreeably  to  bills  of 
lading,  and  by  the  bills  of  lading  the  goods  were  to  be 
delivered  to  the  consignee  or  to  his  assigns,  *^  he  or  they 
paying  fnsighl  for^he  sm}*  goodtf/'  and  it  was  held  that  the 
stipulatloffHirAs^fc^r  'th^*  b^fac^  of  the  shipowner,  and  not 
oftb^  ootlifgltop,  Jahd^^Httt  fK^rt^fdl^  ty  Aip-on^ner  might 
wnl^  i|tiMdt)dift|j»»H>lhe<gotids  tti  ih^'in)iiftigi^ee,'1o6king  to 
thet<m4|fiHtf  Ibr'pifyd^.'  ^^  herb;  this  dads^  in  Uie  bill 
of  %ditt{|  M  for^Kc  VMi6«t'br'tH^  m^b^n^r,  and  not  of 

W%  T.  *v-45i.'  '^ '  ' '  ti)  ti  »sst, ^$:   ' 


Domett 
v. 

BfiCKFORD. 
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the  consignor.     I  feel  no  doubt  upon  An  case  lit' th^  ab- 
sence of  custom,  ^bich  I  think  clearfy  not  prov^.      '' 


■  I ' 


•'  Tavkton,  J»-*-I  am  of  tbe 
evidence  of  custom* 


sajne  opioton.    I  fee.jaoi 


Patxkson,  J. — It  was  expres&ly  d€[cided  iu  Shqiori^  y. 
De  Bemales^  that  the  sbip*owner  does  not,  by  aigpi^g  a  bill 
of  lading  in  this  form,  lose  bis  right  of  conuog,  upon  the 
coJMiguor  for  the  freight  This  brings  the  cas^  eutire^j 
to  tbe  question  of  custom^  and  I  think  none  is  proved^ 

Den  MAN,  C.  J. — It  appears  that  an  American  court  ha^ 
decided  agreeably  with  this  decision^  which  upon  a  ^question 
of  mercantile  law  is  satisfactory. 

Rule  refused  (a). 

(a)  To  protect  hiinseH  from  this  shippers)  of  tfie  ta&d  goods  io  cast 

Udbiiily»i t  might  b«  prvdent  for  tbo  of  non-f^iaeot  of  such  M^S  ^| 

consignor  to  add  the  words  *'  with-  the  said  (cousigiiee  or  consignees) 

out  recourse  to  the  shipper  (or  or  his  (or  their)  assigns.*^ 


In  an  action 
against  magis- 
trates for  a 
distress  under 
a  regular  con- 
viction, but  hy 
a  warrant  in- 
formal in  not 
setting  out  the 
jurisdiction, 
the  Court, 
after  a  verdict 
for  the  defend- 
ants, refused  to 
grant  a  new 
trial,  the  ob- 
jection to  the 
warrant  not 
having  been 
dbtinctly  taken 


Pbnprase  v.  Johns,  Pet£r,  and  Brown. 

xHE  declaration  contained  four  counts.  The  first  w^s  in 
trover;  the  second,  for  an  excessive  distress  under  coldllii^ 
of  a  warrant,  for  arrears  of  wages  alleged  to  be  due ;'  the 
third,  for  impounding  the  plaintiff's  goods  ofThis  premises; 
the  fourth,  for  selling  the  goods  fbr  mucfh  less  than  tb^y 
were  worth.  Plea :  the  general  issue.  At  the  trial 'at  the 
last  Bodmin  assizes,  before  Patteson,  J.,  it  appearetf  th^t 
John$  and  Peier  were  magistrates,  and  in  that  character 
had  made  an  order  upon  the  plaintiff  fof  the  payment  of 
wages  alleged  to  be  due  from  him  to  one  Curtis.  A'\i^^r- 
rant  of  distress  wai^  subsequently  granted,  an<t  Bf^ot^W  Wias 
the  constable  who  executed  it.  The  convictibn' dttd'lhe 
at  the  trials  and  baiog  strictissimi  juris. 
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warjraott  Mt^re  produced.,  It  was  objfcUdi  as  agaio^t  the 
constable,  that  the  warrant  wag  bad  npon  the  fac^  of  it; 
and  therefore  did  not  protect  him ;  but  the  learned  judge 
inffmating  his  opinion  that  the  warrant  wafc  suf&cient  for 
that  purpose^  Coleridge,  Serjt.«  for  the  plaintiff^  coBaeoled 
that  a  rerdict  should  be  entered'  for  Brawn**  The  case 
then  proceeded  as  against  the  magistrates,  when  the  ques- 
tion turned  upon  the  goodness  of  the  conviction,  the  pi>i<it 
as  to  the  sufficiency  of  the  warfant  not  being  distinctljr 
raised.  The  conviction  appearing  to  be  good  upon  the 
face  of  it,  a  vehlict  was,  under  the  direction  of  the  karfted 
judge,  found  for  the  magistrates. 

Coleridge,  Serjt.  now  moved  for  a  new  trials  on  the 
ground  of  misdirection.  It  is  not  intended  to  impugn  the 
decision  of  the  learned  judge,  with  respect  to  the  sufficiency 
of  Ae  ytnxr^nk  to  protect  the  constable  ;  but  it  is  submitted 
that  in  an  action  against  the  magistrates  it  is  not  a  suffi- 
cient defence  that  the  Conviction  is  good,  if  it  be  followed 
up  by  a  bad  warrant.  This  warrant  is  defective  upon  the 
face  of  it,  inasmuch  as  it  does  not  appear  that  the  magis- 
trates had  any  jurisdiction  in  the  particular  case.  The 
20  Geo.  2,  c.  19f  enacts,  'Uhat  all  complaints,  differences 
and  disputes,  which  shall  happen  between  masters  or  mis- 
tresses and  sevvants  in  husbandry,  who  shall  be  hired,  ffr 
one,  year  or  longer,"  extended  by  subsequent  statutes  to  aft 
t^rms;  **  or  between  masters  and  mistresses,  and  artificers, 
handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glass- 
m^n,  pojtters,  and  other  labourers,  shall  be  heard  and 
djotermiiied  by  a  justice  or  justices.^'  The  magistrate  has 
i^ot  juusdiction  in  every  case  of  master  and  servant  but 
only  in  those  ca^es  which  were  contemplated  by  the  20 
Geo,  2^  c.  19*  That  statute  has  reference  to  the  statute  of 
Efhaf^th,  and  therefore  applies  only  to  those  cases  where 
tb^  n^agistf  ates  have  the  power  of  settling  the  rate  of  wages. 
Ife  abquld  appf^ar  upon  the  face  of  the  warrant,  whether  the 
parties  are  such  that  the  magistrates  have  jurisdiction,  and 
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1833.  for  this  purpose  the  nature  of  the  service  atid  of  the.  con- 
tract should  be  stated ;  Hardjf  v.  %fc  (a),  Lancaster  v. 
Greaves  (Jb),  and  Bramwell  v,  Penneck  (c). 


Pemprase 

V. 

Johns 
and  otVera. 


Denman.  C.  J. — Here  is  a  good  conviction.  The  ob- 
jeetion  to  the  warrant  should  have  been  taken  at  the  trial. 
If  any  substantial  interest  would  be  affected  we  would  not 
shut  you  out, although  the  objection  jivts  iiot  taken  before; 
but  this  is  a  very  strict  objection. 

Parke,  J.— We  are  not  disposea  j  let  you  have^i  opw 
trial  in  order  that  you  may  raise  a  point  wUdh  wa»  not 
raised  at  the  trials  and  which  is  strictissioii  jurist 


Taunton,  J.  and  Patteson  J.  concurred. 


I 


Rule  refused. 

(a)  4  Mann.  &  Ryl.  63;  9  Barn,  (c)  1  Mann,  &  R7I.409;  7  Barn. 

&  Cress.  603.  &  Ctess.  536. 

(6)  9  Bam.  &  Cress.  698. 


The  King  v.  Cockshaw.  ,  . 

' .  .'  • 
The  countj  in  J^  Rule  nisi  having  been  obtained  for  leave  to  fij^e  a.crini|fial 
whiehadopo-    .   ^  .       ^         ...    , 

nentitsvrom    information  for  a  nbeJ, 

to  an  affidavit  , .      . 

to  ground  a  ^  '       '   '  m       a-j     '•*  ' 

rule  for  a  cri-       Campbell,  S.  G.  now  shewed icause.    1  he  pflidavit  upon 

SnfmadX  ^^^^^  ^^^  ^^^   ^^    9'^''^^    ^^P"^^^  ^^  Z^^^?*'  ,*^}9.,j>l?f?r 
fore  a  commis-  at  vvfaich  th^  depon^pt  Mfa?  ^wprn  pot  l?.^ipgjpiep;ioii^d  \n 

t^T^L  the  jurat;  lUx  y.  yfif^ices  fif  Wv*  mngoj  Yofl^hire\a). 

'^"'31'  r.  [TauBtofi,  J.  Upon  an  iudicJ^i^H  f^r  .pegijry,  it  wqyid  be 

will  not  en-  nece«saiy  to  prove jthat  th^.affi^pvit  waa  ,8xi[orj\,,be(pr^  a 

ftcfimbal  I^"on  who  M  jurisdiction,!,    ,.,1         .,     i    '..i  r.   (     f    . 

information, in  ,,  ^a)  A  ¥/ *  Pfti»3.t.  .   u  A,    ,      '  .  »i   1     '• 

order  that  the  , 

affidavit  on  whieb  the  rdeHratbVlaii)edn»trbetie-flMK>i9iiu..']>'>i>  1    i      .    >i  «  ■• 
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Sir  JoHfes  /Scarleti  in  support  of  the  rule.    The  jurat  ifl         1833. 
suflSqieot^  as  it  appe^s  that  the  party  was  sworn  before  a      ^^v^^ 
commissioner  for .  taking  affidavits  in  the   King's   Bench.  ^ 

[Denman,  C.  J.  The  commission  fqr  taking  affidavits  in    Cockbhaw. 
the  King's  Bench  is  confined  to  particular  counties  (a).    It 
does  not,  therefore,  appear  that  the  oath  was  administered 
by  a.  competent  person.] 

'Sir  James  Scarieti  then  applied  to  have  the  rule  enlarged, 
and  for  leave  to  have  the  affidavit  resworn. 

'  DsKMANi  C.  ' J.-^The  Court  have  been  looking  for 

fiamer  fioie  for  a  precedent  for  such  an  application,  and  can 

find  no  precedent  in  cases  of  criminal  information.    There 

are  some  cases  with  reference  to  bail.     The  party  ought  to 

have  come  property  prepared  in  the  first  instance.     No 

mjustice  will  be  done,  as  the  party  can   still  prefer  an 

indicttiient. 

Rule  discharged,  without  costs. 

(#)  See  |S9i  Cor.  2,  c.  5,  s.8.. 


The  King  v.  Tregarthan. 

LfOlVLING  moved  for  a  rule  to  shew  cause  why  the  TheCoort  re- 
recogniahce  tb  keep  the  p^ace  towards  Mr.  Mattlievn;  |^  .^^^  ^ 
which  bad  been  entered  inta  by  the  defendant  and  *  his  discwtiaB  cif 
sureties,  should  not  be  discharged,  or  why  the  amount  of  bSmg  aecarity 
the  r^cbgnizance should  not  be  reduced;  and  fot  a  certiorari  ^^^^"8*® 
to  remove'the  rcfcognizance  and  information  taken.    ]^rom 
th^  affidavits  ita(^]^6aVed,  ihit th«  defendant  and  Maitk^m 
were  Vival  tffld^inen  at  Pdniteace,  and  caftually  meeting, 
some  mtii^uiA  ^iectithtnklSoii  took  place  between  tbem  in  toi 
tlieif'ayihi#  ib'ti^d^,  Mb&«£7^  iisihg  'm  ex^k'f^sAttn  ihat* 
be  had  a  rod  in  pickle  for  tid  defetiddtak;  t<i  WMcA  tb^ 
latter  replied,  that  he^^MDiild^^  <i6fltstSs^  MaUhetos  with  bis 
own  rod.    The  defendam^oen-Mbd  fUM^mfiimfrnttunuc^ 
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X999-        of. bia  threat,  wrote  ^  hiiw^^to  MaUhews,  in  which' he 
^^"^^^      pepeated  the  exfres^uyq  that  he  vould  chaslise  MaithMs 
'v.  with,  -the  rod .  in  piokle  which  MMkni»  hikd  dpokew  ef ,  Ated 

B^AATHAif.  ^|jg^  proceeded  to  state  several  inHaaces  of  vsuppoaed 
Qoiair  dealing  on  the  part  of  Matthews.  The  defendant 
was  summoned  before  the  mayor  of  Penzance  the  following 
morning,  who  ordered  him  to  enter  into  a  recognizance, 
himself  in  100/.,  and  two  sureties  in  50L  each,  to  keep  the 
peace  towards  Matthews  for  six  months.  A  recognizance 
had  accordingly  been  entered  into  by  the  defendant -aAd 
two  sureties.  The  affidavit  iHirkher  stated  that  the  appli- 
cation to  the  mayor  was  made  with  a  view  to  injure  the 
defendant  in  his  trade,  and  that  the  defendant  believed  he 
should  be  injured  by  it,  since,  in  consequence  of  the  lai^e 
amount  of  the  sum  in  the  recognizance,  the  townapeopleof 
Penzance  would  naturally  believe  be  had  some  intention  of 
taking  the  life  of  Matthews,  or  doing  him  some  severe 
bodily  injury;  all  intention  of  which  he  denied.  In  support 
of  this  application,  it  was  argued  by  Cowling  that  it  was  evi- 
dent that  the  expressions  used  by  the  defendant  in  respect 
of  the  rod  were  metaphorical,  and  meant  that  thedefendant 
would  expose  some  of  Matthews'  transactions  in  trade,  and 
that  the  mayor  had  no  authority  to  require  the  defendant 
to  enter  into  the  recognizance.  {Taunto»,  J.  Was  there 
no  information  on  oatlif]  There  was;  but  the  language  of 
the  information  is^  that  Jia^lietctf  viras  in  fear;  in- cttpae- 
qnence  of  '*  threats,  language,  and  letters  .**  The  infonmi- 
.  tipn  doe»  not  authorize  the  the  requisition  of  the  >reoogiiiadnce, 
sipce  the  mayor  had;  no  authority  for  that  purpose,  unlessrit 
specific  qause  be  sworn  to  end  ehewD  on  the  faoe  of'tbeso- 
formation.  There  is  acaae  of  Mejt  v^  i£bop#r(ff);  aitnihir 
ta  tbis^in  mhkk  the<jroun  interfered*      j   mj-  i  > 


I   .        '       •  .    '  •  •     I  •  •  ,  . ."  (Ml 


By  the  Court (6). — Thesis. AiVisnyidiffiBrentiisaae./' The 
effect  of  the  evidence,  whether  the  language  used  was 

(a)  1  Chit,  Rep.  491.         {b)  Parker  J,,  TauiUon,  J.,  Pat  toon,  J. 
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netaphoricftl  or  not,  wai  for  the  deciaion  of  the  mayor.        1833. 
The  mMiod  faiaes  a  suapicion  tbat  the  defcodaot  had  some 
Mtenlioa  of  attacking  Matthews*    We  cannot  interfere  'With      '  '  vT 
the  diacretion  of  the  magiatrate.  TatoAiTiiAN. 

Rule  refused. 


The  Ki  1^0 


HOWBLL  V*  Batt. 

Assumpsit  for  money  had  and  reoeited.  Plea,  the  A  party  who, 
general  waue.  At  the  trial  at  the  last  Devon  assises  ^er  of  aervant 
before  Alder$<m,  J.,  the  following  facts  appeared  :•—  ^.^  debtor,  re- 

fvii         1  •     •/«.  .   •  •  \  1^      «•_«.   ceives  money 

The  plaintiff  was  a  joint  propnetor  of  a  coaen  wdmIi  from  his  mas- 
ran  between  Exeter  and  London,  and  the  defendant  was  tertodischargo 

'  toe  debt,  is 

thocoaob-^ffiee  keeper  at  Exeter.    The  defendant  was  paid  not  liable  to 
for  hu  services,  as  well  in  respect  of  this  as  of  other  coaches,  ^j^ditpr  as  for 

by  Clench,  a  proprietor  resident  at  Exeter,  who  charged  the  money  receiv- 

.  .  ^  -  ,  ^  .  ^     ed  to  his  use. 

raspectife  proprietors  of  every  coach  a  certam  sum  for 

office  expenses.  It  was  customary  to  make  op  the  coach 
account  once  a  month,  and  to  send  the  suras  due  to  each 
proprietor.  A  packet  purporting  to  inclose  tSL  14^.,  but 
which  contained,  when  the  plaintiff  received  it,  only  QOL 145., 
wasi  sent  by  the  defendant  to  the  plaintiff.  The  defendant 
used  to  take  the  whole  of  the  money  received  in  respect  of 
the  ooach,  paid  each  proprietor  his  share,  and  debited  his 
employer  Clench  with  the  amount.  In  this  instance,  Clench 
was  debited  with  %SL  1 4r. 

The  learned:  judge  wu  of  opinion,  that  as  the  defendant 
waa  the  servant  of  Clemch,  and  not  of  the  plaintiff,  the  prin- 
ciple laid  down  in  Stephens  v.  Badcock  (a)  applied,  and  di- 
rected the  plaintiff  to  be  nonsuited,  giving  leave  to  move  to 
set  that  nonsuit  aside,  on  the  ground  tbat  the  defendant,  by 
certain  admissions,  was  precluded  from  saying  he  bad  never 
redeived  tbeimoney  in  ifuestion. 

Dampier  now  moved  to  set  aside  the  nonsuit.    There 

(a)  S  Bam.  &  Adol.  354. 


was  a  sufficient  transfer  of  the  money  from  Clench  to  the 
defendanti  to  ^tfOtp  Ibe  latter  setting  up  as  -a  defence  that 
he  was  the  sefvanC  of  Cleweh ;  for  it  appeared  in  evidence 
that  a  letter  had  been  shewn  to  the  defendant,  in  which  the 
plaintiff  stated  the  circumstances  of  his  claim,  and  requested 
the  witness,  to  whom  the  letter  was  addressed,  to  make  in- 
quiries.  In  the  letter  was  this  expression  :  ''  I  understand 
tliat  Batt  (the  defendant)  has  received  the  money  from  Mr. 
Clench;^  and  in  i^nother  part,  ^*  Mr.  Clench  says  he  has 
nothing  more,  tp  do  with  it,  he  paid  the  full  sum  to  Batt 
(the  defendant)."  The  defendant  having  read  over  the 
letter,  said  it  was  perfectly  true  he  had  received  the  money, 
and  that  he  had  sent  it  correctly  to  the  plaintiff.  .  Had  he 
said  he  had  not  received  the  money,  but  had  transferred 
'  some  of  ClencV%  money  in  his  hands,  as  servant,  to  the 
>  plaintiff,  th^  plaintiff  would  not  have  been. misled  iii  hia 
suit ;  but  after  having  so  received  it,  i|s  he  has  acknow- 
ledged, he  received  it  for  the  use  <^f  plaintiff*  The  principle 
is  found  in  Edwards  v.  Hoddin^\^),  where  the,  defendant, 
who  bad  induced  the  plaiiuiff  to  suppose  he .  still  retained 
certain  money,  was  held  to  be.  precluded  from  a  defence 
arismg  from  the  fact,  that  he  had  paid  it  pyer^  [Par/pe,  J. 
What  has  happened  to  discharge  Clench  from  his  liability  f] 
The  plaintiff  m^y  have  a  jfsmedy  sigaii^t  bpth. 

.     By  the  Coi]ftT«.^-The  plaintiff  could  not,  maintain  his 

action,  af  the.defe^dant  was  the  seri^int  or  a^^  of  Clench. 

•'Thil  cas9  is  clearly  not  distiMuishabl^  from  the  case  of 

^rrpn  v»  l!ya&((m^(6)j,of  which\W(i'bpye.a.npteb^iie  us. 

■"••■-      «       "  *  .  "  *        .         .    , '. 

.     .  Rule  refus^  U). 

■  (lO d^TVfOBt.eiSr  t Mai4l.977.     CiMi]^b^l0;   IBreddotk  v.  Creed, 
.4»))4,38m.^UMM'.«tl'  o.  -:  '  SlaaAiN.iPvBig.  9d  ti.  «00; 
o(c)^>Jflc.J5.7^,,l?;Vft R   4^d  ,,Pjyl^.Vyi)(niH^  %  Bam.  &iA4oL. 
tee  ibid.  D;    Bomu  v.  BireA,  S      514. 

V  J  v»  1  .  i'-y  ^    t  *  *'  'i  ••  •'•  '*'•■'  ''•     ''  *'■'  '»    *•• 


l|(€IHAi:LBffAS/T£iaff«  IV- WlXti  IV.  383 

•     '«       »'  »i\  '      *     I-   l.»         /:'•!•    "'i"      »   »        '    <      -  :.     »  1833. 

DoE/on  tbc  i^everal  dtiiii«e9  of'  CnMvW'ifi  Bdubn^  and      ^''''^^'^ 

IU£CTMENT  for  copyhold  land^s  within  the  manor  of  A  copy  of  court 
Hiftow/intiie  county  of  Worcester.  'At  the  trial  before  L^ld!?!!!:!? 

^1    ,      ..„».       'r^'     1*    *-t4i     •      i        *    :;•«// «*J    -  •  .         v      a  surrenderee, 

Uumei/,  B.  at  the  last  Worcester  assizes,  a  verdict  was  m  trust  for  the 
found  for*  tne  plaintiiT  upon  the  demise  b^  Bourne,  for  a  annuity  there 

portion  of 'the  lands  sougtit  to  be  recovered ;  and  as  to  the  stated  to  be 
,    •   .K.  ,.»    .   :^    ,.   ^        I   •   J  z' »  <*'  'rt       .      secured  bj  the 

remainder  a  verdiqt  passed  for  the  defendant,     ny  the  bond  of  the 

cu'slom  of  this  manor,  copyholds  are  granteclfor  the  lives  of  P"5?'»^^»aD« 
four  persons,  of  whom  one  is  admitted  tenant  in  possession,  to  the  use  of 
and^uie  others  are  admitted  at  the  same  time  as  tenants  in  re-  his  eiecutore*^' 
version.   The  name  of  the  party  beneficially  interested  is  not  administrators 
inserted  as  one'of  the'cetteux  aue  vies.    It  is  usual  to  admit  requires  an  ad 

a  fen'aiit  oil  the  bare' declaration  of  the  parties  beneficially  valorem  stamp 
w »      •      '         -I  ,    '   •       ,  '   ^  '•      *      '**  respect  of 

fiiiere'sted,  that  a  deed  conveying  the  interest' of  the  parties  the  purchase 

to' a  purchaser  is  abo\it  to  be'  prepared*    In  pursuance  of  °j°?*^il'^2^" 
aH  brder'of  the  Court  of  Exchequer  for  carrying  into  effect  paid  by  the 
the  trusts  of  the  will  of  John  Bellamy ,  the  premises  Jn  a  ues-  [^IT  suircn- 

tibn 'Were  sold  to  the  defendant  Reynoldi.     Reunolclshemg  deror,but 

•i    u'lJ  •'♦£•••  '1,     ••    t  ••{- '«  r    '  "    » '■     •'   %  without  refer- 

unable  to  pay  the  whole  6f  the  purchase  money,  obtained  ence  to  the 

an  iicTvance  of  2,bo6/.  from  Captain  C/^rpeau;  and  it  wajs  annuity*-- 
,•  , ,  4      .   .       ,  .'  ■  k      ,    ^  •  .       J'  Aj  1 1    t  •  1   whether  xw 

agreed  between  these  parties  that  ah  annuity  of  210/.,  which  statement  is 

was  to  be  secured  ty  bond,  should  be  granted  by  Reynohh  to  ^^^  ^nufu 
Chapeau  for  the  life  of  Chapeau*    The  premises  demised  .by  already  grant* 
Bounie  sv^re  t^'eit,  in  c'bnsider{iti6n  of^  1,250?.^  surrendered  annufty^tobe 
to  A^^t/sib^CAijiiflii  ^^'aiiVhnuUant^by  bond,'^  ahdl  sClbiect  created  in 
l\ieriX6l  Vi  Uic(  us^'  of  Reynolds  as  tbe'p'ufchaser.    At  a  court 
baWnti^tfelrf  6hUi''f  Ith'dctoli'e^^ 
the  premises  to  William  Adana  for  life,  "  in  trust  and  for  the 
U9e'ot  Chapeaui  ^n  annuitant  by  bond;  and  subject  thereto, 

aslri|pi^«tfipii|^«cr>^rMiiaider  to  Wi^kAfHet^  S.Bnutf^, 
aM(f  .^JK^/f;  Wy^alil^^jMfor  IIA^  t/p8tf  tile  life  IrtiAi^.'' 

(a)  t.  $.  at  a  cuMtomary  court,  court  haron.     Vide  5  Mann.  & 

held  at  the  same  time  and  placcj  Rjl*  143  (a), 
but  wholly  niioeiuieoCe^  with  the 

VOL.  II.  C  C 
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18SS.  William  Adams  died ;  and  at  a  Court  held  27th  October, 
I81^y  the  premiaes  were  granted  to  Haynes  in  potaetMn, 
remainder  to  Bamrne^  Bromtiy  and  IieynoU$,  successively 
for  life,  upon  the  same  trusts,  Haynes  then  died  ;  and  at 
a  Court  held  17th  October,  1620,  the  lord  granted  the  pte- 
misea  in  possession  to  Bourne^  remainder  to  Brov^n^  R^' 
noUb,  and  Lou^e,  successively,  for  life,  upon  the  siirae  tmsls. 
On  the  l6th  July,  1818,  an  annuity  deed  and  bond  tp 
secure  the  annuity  were  executed  by  Reytiolds  to  Clnqaau. 
This  deed  and  bond  were  offered  in  evidence  at  the  trial,  hut 
being  objected  to,  were  rejected  for  want  of  att  ad  valorem 
stamp  (a).  A  copy  of  the  court  roll  of  11  th  October,  1614, 
bearing  a  lOL  stamp,  was  then  offered  in  evidence,  ns 
were  also  those  of  27th  October,  1818,  and  17th  October, 
1820.  It  was  objected  by  Ludlow ^  Serjt.  to  the  admission 
of  the  copy  of  court  roll  of  the  1 1th  October,  1814,  that  the 
10/.  stamp  was  insufficient,  and  contended  that  the  plaintiff 
ought  to  be  nonsuited.  The  learned  judge,  however,  wap 
of  opinion,  that  the  stamp  being  the  ad  valorem  amouiit 
upon  the  consideration  stated,  1,250/.,  was  sufficient,  over*- 
ruled  the  objection,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  as  to  these  premises,  but  gave  the  defiandaiftt 
leave  to  move  to  enter  a  nonsuit. 

Ludlow,  Serjt*  now  moved  accordingly.  The  plaintiff 
having  failed  to  prove  his  title  by  the  deed  and  bond,  in 
order  to  recover  a  portion  of  the  premises  which  had  been 
sold  for  1,250/.,  proposed  to  shew  that  Bourne  htid  actually 
been  admitted  tenant,  and  for  this  purpose  the  court  rolls 
were  put  in.  The  surrender  and  admittance  of  October, 
1814,  were  made  long  before  the  regular  settlement  of  the 
4innuity  by  the  deed  and  bond,  and  were  at  the  time  the 
only  security  for  the  annuity.  The  entry  in  the  court  rolls 
of  this  date  is  rndde  to  secure  the  interest  as  well  of  Cha^ 
'peaUf  who  is  a  mortgagee,  ^s  of- Reynolds  the  purchaser; 

•    («)  Quere  the  eflfftt  of  these  pbilntiflT,  which  appears  tv); depend 

instruments,  if  they  had  been  re>  on  the  admittances,  and  partica- 

ceived  in  evidence,  upon  the  right  lariy  that -of  ITth  October,  1890. 
of  possession  in  the  Jessor  of  the 
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lMMtte»9lainp  m  ^f  lOL  only,  which  upM  refeffeaee  to  the        l«aa. 
4aiii  G^ouS,  it  Will  be  ferund»  ia  the  anioiiiit!  which  «iaiild  be      ^^ 
iB^mrtAif  this  inBtrmnent  had  related  o»ly  to  the  ptudaaAe  v. 

hf  JUyneldi.  In  40  Gfo.  3,  schedule^  part  the  firaft^  Urwier  ^«y*^<>"* 
Ik9  head  of  *  Mor^ge,'  it  is  tbuiB  provided :  *'  Vfhem  asy 
deed  or  wfkiog  ibell  operate  aa  »  mortgage  or  othee  inettn* 
flMail;  hereby  charged  with  the  ad  vakMrem  duty  on  iiiort«» 
gageai^  and  alio  as  a  ceaiTeyance  of  the  equity  or  right  of 
redwipiioOy  or  reverMon  of  any  laoda,  estate,  or  property 
thetesn  comprised,  to  or  in  trust  for,  or  aocording  to  the 
diiaetien  •  ct  a  porchaaeri  such  deed  or  writing  shall  be 
ebaifed  net  only  with  the  said  ad  Talorem  duty  on  mort- 
gagee, >  bat  also  with  the  ad  valorem  duty  hereinbefore 
eheigad^  on  a  oeBveyaace  upon  the  sale  of  any  property*" 
i»  Coatfss  affd  pthen  y.  Perry  and  othen  (a),  which  arose 
en  S6t'Qto,'5,  eap»  IM,  personal  property  was  assigned  by 
%  debtor  by  decd»  to  certain  oreditors^  in  trust,  in  the  first 
phoe,  to  pay  themeelves,  and  then  in  trust  to  pay  the  other 
eMdiiora  of  the  assignor,  and  to  pay  the  surplus  to  the 
debtor^  This  deed  had  not  an  ad  valorem  stamp ;  and  it 
w«M  contended,  that  it  was  on  that  account  inadmissible  in 
evidenoe.  The  Court  held  that  an  ad  valorem  stamp  waa 
not  necessary,  because  the  object  of  the  d^ed  waa  to  pay 
the  creditors ;  and  by  the  Stamp  Act,  a  deed  made  for  the 
benefit  of  creditors  generally,  is  exempted  from  the  ad 
valorem  duty.  But  this  is  not  a  deed  for  the  benefit  of 
creditors,  and  the  double  nature  of  the  security  appears 
clearly  upon  the  entry.  The  copy  of  court  roll  stands, 
precisely  in  the  condition  contemplated  in  the  clause  of 
the  schedule  which  has  been  referred  to.  Und^r  the 
h^ad  *  Canneyancey  in  this  schedule,  the  following  pro- 
visions will  be  found :  **  And  where,  npon  the  sale  of  an 
af^uity  or  of  her  right  not  before  in  existence,  the  same  shall, 
not  be  created  by  actual  frrant  or  conveyance,  but  shall 
only  be  secured  by  bond,  warrant  of  attorney,  covenant; 
coWact  or  cftherwlse,  the* bond  oi^  other  instrumetit,  by 

(a)  3  Bcod.  ^Bingb.  48 ;  6  B.  Moore,  1B8. 

c  C  2 
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which  the  same  shall  ^e  conveyed,  or  some  one  of  such 
instruments^  if  there  be  more  thf^n  one^  sfa^aU  be  deemed 
and  taken  to  be  liable  to  the  same  duty, as  an  actual  grant 
(^r  conveyance/'     Here^  there  having  beeq  a  ^ale  of  an  an- 
nuity, and  nothing  else  by  way  of  evidence  of  i%  Uianjbe 
entry  in  the  court  rolh  that  document  ought  to  be,stamped« 
[Taunton,  J.    There  is  no  mention  of  the  amduqt  of  the 
annuity.]     It  would  be  a  very  easy  mode  of  evading  the 
provisions  of  the  Stamp  Act^  if  a  piirty^  by  notputUng  an 
instrument  into  a  more  regular  shape^  cpuld  miike  it  evi-' 
dence  without  a  stamp.     [Taunton,  3,    I  do jipt  see  how 
this  is  an  available  security  for  the  (innuitj/. ,  The;  docU* 
ment  only  says,  that  the  lives  are  to  bold  Jn  trqst  for  CAa* 
peau,  an  annuitant  by  bond.]    This  is  a  security,  in^so^ucb 
as  it  enables  Chapeau  to  bring  ejectment.     [Parke,  J*  Tbe. 
instrument  is  charged  with  the  ad  valorem  duty.    Ther^  is 
no  doubt  that,  under  this  state  of  things^  .the  bpiHl.ofigbt 
to  be  stamped ;  but  I  canuot  find  it  any  where  f^\d,  tkut 
an  admittance  reciting  that  a  party  is  an  annuitant  by  bpnd» 
ought  to  be  stamped.    The  legal  title  passed  .on  the  J.lth 
October,  1814,  to  Bourne,  and  it  n^akes  no  difference  tp  hi* 
estate,  whether  the  bond  was  or  was  npt  sitamped  aft^rVBailds*. 
Denman,  C.  J.    Suppose  there  had  been  no  bond  whfitr 
ever — put  that  out  of  the  question,  how  do  you.  shew  thi^t 
Reynolds  wa^  liable  to  pay  the  annuity?     Parke,  J,    The. 
real  truth  is,  that  Chapeau  was  not,  at  tbe  time  of  makiiif^ 
the  entry,  a  bond  annuitant.]    This  entry  falls  within  the 
provisions  of  the  clause  relating  to  the  sale^of  ap  annuity  or 
other  right  not  before  in  existence^     It  i^  not  CQ^pf  tent  to. 
Bourne  to  say  that  Chapeau  was  npt  an  afinuitant,  because 
in  the  only  document  from  which  he  claims  title,  he  admits 
that  Chapeau  is  an  annuitant.     [Patieson,  J«,    Are  we  to 
presume  that  the  bond  was  not  ^pf operly.  stampi^d  ?,    The. 
words  in  the  entry  are  an  admission  that  there  is  an  ai»- 
nuity,  but  secured  by  bond.     Parke,  i.  .Coupled  with  the 
evidence,,  it  is  an  admission  tji^t  Chapeau  was^  intended. t<Q 
be  an  annuitant  by  feoncj.     The  truth  is,  jhat,th|B  vice  is.ifl 
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n6t  stanhping  (he  bond,']  Can  the  Court 'strike  out  these 
words?  U  is  evidently  intended  that  they  shall  have  some 
operation.  If  it  be  not  an  annuity  secured  of  a  particulaf 
amount,  yet  if  it  be  any  annuity  at  all,  there  must  be  at 
the  least  a  stamp  of  M.  This  entry  is  at  atl  events  intended* 
to  be  a  security  for  some  annuity,  until  a  better  security 
shall  'be  executed. 

DENM^f^,  C.  J. — It  i^ppears  to  me  that  no  sufficient 
obj^cKoti'  'has  been  made  out  to  the  reception  of  the  copy 
ofthc  admission  in  evidence.  The  stamp  is  quite  right,  if 
the  admission  is  of  the  purchaser  only.  It  appears  that 
Mr.  CAffp^att  is  described  in  the  admission  as  an  annuitant. 
If  he  wad  an  annuitant,  the  stamp  must  have  been  properly 
pTa^ed  npbn  some  deed,  because  the  word  '  annuitant'  must 
be  takeii  in  its  perfect  sense.  Supposing,  however,  there 
was  no  deed.  The  steward  may  have  acted  improperly  in 
coifing  Chapeau  an  annuitant,  when  in  fact  he  was  not  so, 
yet  thi^  could  not  invalidate  the  copy  of  court  roll.  Sup* 
positig  th^t  it  was  intended  that  a  deed  should  be  thereafter 
executed,  and  that  it  was  so  executed,  it  must  be  taken  to 
have  been  afterwards  duly  stamped.  I  cannot  discover  any 
objection  to  the  <iopy  of  court  roll.  All  that  is  done  mnst 
be  presumed  to  be  properly  done.  If  it  is  not  so  done» 
the  parties  have  subjected  themselves  to  penalties,  but  the 

instrtiiheiit  i^  admissible  in  evidence. 

I     '  ft    '  . 

PAHtCB,  J.-^It'  appears  to  me  also. that  there  is  no 
ground  for  this  motioii.  Tlic  pfaintifTs  title  depended  upon 
ihtt'ot  Bourne.  'The  legal  estate  was  in  him  by  virtue  of 
the  snh-e'ndef  ahd  admittance  of  1 1th  October,  1&14.  The 
o1ige6t(oii'l9,  that  the  grant  is  not  properly  stamped.  Tlie 
gVant  cre^teb  a  trust  for  Xihdpeau,  **  an  annuitant  by  bond" 
Tft'ese  wbrdV  naay'meaii'  either  that  an  annuity  had  been 
grabt'ed,  or  ii  Way  be  that'  ttie  words  were  inserted  b;^  mis- 
take, atid'ihiaf  no  anniiity  nad  oe'en  granted  or  was  intended 
so  to' be  ^  or  the 'words  may  mean  that  some  annuity  was 
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1633.         ititeitded  to  be  tiiereafler  created.     Then  let  «is  GOtlBicker 
^"^^^^^      wlielber  the  act  imposes  a  stamp  upon  the  admission  km 
^  eith^  of  these  three  suppositions.    Under  the  heaidi  ^imK* 

BsrvoLi^s.  gaijgt'*  an  addiliotial  stamp  is  imposed  in  certain  cases^  tet 
Ais  is  not  one  of  those  cases  upon  tlie  suppositsen  that  nt 
the  time  tliere  was  an  existing  bond.  The  nd  Talorcm  duty 
would  be  a  duty  upon  the  bond  itself.  Snt  if  it  c<Mrid  he 
shewn  that  upon  the  bond  there  was  no  stamp,  the  party 
Would  be  Hftble  to  a  penalty.  I  have  nc^  been  able  t6  find 
any  other  clause  tinder  this  head,  whidi  impiMes  a  stamp 
in  this  case.  Upon  the  second  supposition,  that  there  was 
no  annuityi  and  that  none  was  intended  to  be  made,  it  is 
stiflibient  to  say,  that  if  there  was  no  annuity,  n6  statnp 
duty  was  payable.  And  so  upon  the  third  supposition,  no 
itamp  duty  was  required  to  be  paid  until  the  annuity  was 
actually  created  by  deed.  Under  the  head  "^mortgage,** 
therefore,  no  stamp  duty  is  required  upon  nny  of  these 
three  suppositions.  Under  the  head  ''  conveyance,^  tfie 
rate  of  duties  is  proportioned  to  the  nmtnint  of  the  pur* 
•  chase  or  consideration  money  therein  or  thereupon  eac- 
pressed,  and  if  this  consideration  is  not  expressed,  the 
parties  are  liable  to  a  penalty.  Here  no  coiisidehitioft  for 
Hn  annuity  is  expressed.  Under  that  head,  therefore,  ft  is 
quite  clear  that  no  duty  is  imposed.  I  therefore  think  that 
tliede  is  no  objection  to  the  admissibility  of  this  copy  of 
court  roll,  on  the  ground  that  it  has  not  been  staittpeil  with 
a  proper  stamp.  Whether,  when  the  annuitant  seeks  to 
enforce  his  claim  for  the  annuity  against  the  trustee,-  he 
win  be  able  to  do  so  without  shewing  a  t>ond  properly 
stamped,  is  another  question  which  it  is  not  for  us  now 
to  decide. 

Tauntok,  J. — This  is  an  objection  to  impeach  th^  vali> 
dity  of  a  solemn  instrument.  We  ought  not  to  overturn 
an  instrument  of  this  nature  upon  an  objettibn  of  this  kitod, 
unless  the  truth  stares  us  in  the  face,  that  it  CMhOt  be  sup- 
ported.   This  is  a  surrender  to  Adams  for  IM^,  and  [fdpitf, 
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Bourne  and  Brown  in  remainder.     Boumi  has  survived        iSdS. 
Adams  and  Hdynes,  and  has  been  admitted  «b  tenant  ih      ^^^^^^ 
possession^  in  trust  for  Chapeau,  an  annuitant  by  bond^  and  9. 

sobject  thereto  in  trust  for  Reynolds  the  purchaser.  Now  Kaywolds. 
it  is  said  that  this  circun)«laace  of  Chapeau*s  being  de- 
scribed as  an  annuitant  by  bond,  renders  it  necessary  that 
a  further  duty  should  be  paid.  The  duty  actually  paid  was 
10/.,  which,  considering  it  as  a  conveyance  to  JteynoldSf  is 
acknowledged  to  be  the  full  duty.  But  if  Chapeau  w«re 
an  annuitant  by  bond,  he  could  only  be  so  in  one  of  two 
ways.  Either  a  bond  previously  existed,  and  was  then  in 
existeacei  or  it  was  intended  that  one  should  be  entered 
into  afterwards.  If  it  is  to  be  taken  that  a  bond  then  ek* 
isted,  why  are  we,  for  the  mere  purpose  of  overturning  the 
validity  of  this  surrender  and  admission,  to  presume  tliat 
die  bond  must  be  without  a  stamp?  I  think  we  certainly 
Ought  not  to  do  to.  But  taking  it  in  the  second  sense,  and 
supposing  that  an  annuity  bond  was  intended  to  be  made 
at  a  future  time,  how  was  it  possible  to  put  the  superior 
duty  upon  this  instrument?  The  duty  is  payable  upon  the 
transaction  effected  by  the  bond,  and  the  stamp  mu^t  be 
upon  the  bond  itself,  and  proportioned  to  the  amount  of 
the  annuity  granted.  It  cannot  surely  be  said  that  the  duty 
is  to  be  paid  prospectively  upon  a  noD-existing  instrument. 
If  indeed  Chapeau,  not  content  with  the  security,  had 
thought  proper  to  have  a  bond  executed,  then  the  duty 
would  have  attached,  and  if  the  stamp  had  not  been  placed 
upon  the  instrument,  some  penalty  would  have  been  in- 
curred (or  evading  the  duty.  But  unless  he  chose  to  call  for 
that  additional  security,  the  duty  upon  the  annuity  by  bond 
could  not  be  required. 

Pattbson,J. — I  am  entirely  of  the  same  opinion.  It 
appears  to  me  cleiarly  that  the  duty  is  imposed  by  the  stamp 
a)Cts,  npon  the  instrument  creating  the  annuity.  The  pre- 
sent document  does  not  create  an  annuity.  It  evidently 
rders  to  some  instrument  already  created  or  U>  be  created^ 
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I  do  not  think  it  matters  wiiich>  aud  io  either  case  we 

must  presume  that  the  right  stamp  has  been  or  would  be 

r."         affixed. 
^^^^oLi>s.  Rule  refuted. 


Doe 


The  King  v.  The  Justices  of  the  West  Riding  of 

Yorkshire. 

Afker  ^nup-     £  j,f  Easter  term  last  Blackbume  had  obtained  a  rule  nisi 

peal  entered 

and  respited,  for  a  mandamtis  to  the  justices,  to  cause  continuances  to 
an^inuntion  ^  the  next  General  Quarter  Sessions  for  the  riding  to  be 
to  try  at  the  entered,  upon  the  appeal  of  James  Bower  against  the 
sions,  at  which  accounts  of  Frederick  Robert  Jones  and  Joseph  I*atflar,  Che 
sessions  the      commissioners  for  inclosine  lands  in  the  manor  of  Melthani, 

appeal  is  again  ,  . 

respited  at  the  in  thie  parish  of  Almondburjj  in  the  said  riding,  purporting 

instance  of  the  ^^  y^^^^  j^^^^  examined,  balanced  and  signed  by  certain  of 
appellant  is  the  justices  of  the  said  riding,  on  the  14tb  day  of  Jan. 
JileSeof  ^S^''  15lh  April  1831,  6th  Aug,  1831,  2£d  Nov.  1831, 
his  intention  20th  March  1832,  and  31st  Oct.  1838;  and  at  such  ses- 
followiogses-    ^'^"^  ^^  ^^^^  >"^  determine  ihe  merits  of  the  said  appeal. 

sions,  unless  By  1 1  Geo.  4,  and  1  IVilL  4,  c.49,  (Pr.  C.)  intituled  "  An 
such  notice  be  X^  -     . 

required  by      ?ct  to  amend  an  act  of  King  George  the  Third,  mtituled 

the  MrticuUr  '  ^"  ^^^  ^^^  inclosing  lands  in  ihe  manor  of  Meltbam,  in 
sessions.  the  parish  of  Almondbury,  in   the  West  Riding  of  the 

seoceofevi-     county  of  York,'"  Jones  and  Taylor  were  appointed  com- 

dence  of  the     missioners  to  carry  the  same,  and  the  acts  therein  recited^ 

existence  ofa    . 

rule  requiring     lU^O  execution, 

such  notice,  gy  gg^.^^  jg^  j|,g  commissioners  were  not  at  any  lime  to 
aotice  of  trial  permit  or  suffer  any  just  claims  or  demands  upon  them,  as 
sidered  soffi-  ^^^^  commissioners,  to .  remain  unpaid  for  a  longer  period 
cient  to  entitle  than  three  calendar  months^  except  the  sums  due  to  them 
to^try'^s  ap-    ^"^  ^^^^^  clerk;  and  oqce,  at  lipast^  in  every  three  calendar 

peal  at  the  months,  they  were  to  make  a  true  and  accurate,  statement 
third  sessions.  r    ti  -it 

or  account  of  all  sums  of  money  by  them  received  and 

expended*  or  due  to  them  or  their  clerk  for>  their  respective 

trouble  an4  expense  in  the  f  xecution  of  the  said  act  or  the 
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said  recited  acts  $  and  in  such  statement  or  account  were         183S. 
to  be  particularly  specified  the  several  items  and  articles      ^"^v^^ 
for  which  each  particular  sum  had  been  paid  or  disbursed ;  p. 

and  such  statement  or  account^  when  so  made,  together  "^^u^  w ^^ 
with  the  vouchers  relating  thereto^  were  to  be  by  them  laid      Riding  of 
before  any  two  of  his  majesty's  justices  for  the  West    ^o***^"*"- 
Riding,  to  be  by  them  examined  and  balanced,  and  such 
balance  was  to  be  by  such  justices  stated  in  the  books  of 
account  to  be  kept  in  the  office  of  the  clerk  to  the  commia* 
sioners ;  and  no  charge  or  item  in  such  accounts  was  to  be 
binding  on  the  parties  concerned^  or  to  be  valid  in  law,  until 
the  same  should  have  been  duly  allowed  by  such  justices, 
and  until  such  account,  or  the  abstract  thereof,  should  have 
been  published  in  certain  newspapers. 

By  sect.  20,  if  any  person  should  think  himself  aggrieved 
by  any  thing  done  or  omitted  to  be  done  in  pursuance  of 
the  said  act,  or  the  said  recited  acts,  or  either  of  them,  he 
might  appeal  to  any  general  or  quarter  sessions  of  the 
peace,  to  be  holden  for  the  West  Riding  of  the  county  of 
York,  within  four  calendar  months  next  after  the  cause  of 
complaint  should  have  arisen,  giving  to  the  said  commit' 
siouers  and  to  the  party  >  or  piirties  concerned  notice  in 
writing  of  such  appeal,  and  of  the  matter  thereof  ten  days 
before  such  general  or  quarter  sessions,  (except  with  respect 
to  the  accounts  of  such  commissioners,  which,  notwith- 
standing the  same  should  have  been  examined  and  pub- 
lished as  aforesaid,  might  be  appealed  against  at  any  time 
within  six  calendar  months  after  the  date  of  the  award  of 
the  said  commissioners,  on  giving  to  the  said  commissioners 
such  notice  as  last  aforesaid).  .    . 

The  affidavits  on  which  the  rule  nisi  was  obtained,  stated 
as  follows:— On  the  I4th  Jan.  1831,  15th  April  1831,  6th 
Aug.  lasi,  2«d  Nov.>88I,  80th  March  ISS^,  and  30lli 
Oct.  1832,  accounts  wiire  liiid  before  the  justices  of  the 
riding,  and  allowed  by  thdm.  At  the  October  sessions,  1832, 
an  appea)  was  entered. at  the  general  quarter  sessions  of  the 
peace  held;  by  adjournment  at  jL^eds,  by  James  Bower ^ 
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1853.        ftgftinst  tbe  accounts  of  the  commissionerB.    On  the  2lid 
^-*^/*««^      day  of  Dec.  183€,  the  commissionert  were  served  with  a 
HiieJKrKG     nQij^e^  jufhlth  stated  that  the  appellant,  being  a  freeholder 
The  Justices  4dlf  tbe  mafior  of  Melthani,  and  thinking  himself  aggrieved, 
B^ng  of    '**^  mtend^  at  the  next  general  quarter  sessions  of  the  peace 
YottKsttittE.    to  be  bolden  by  adjournment  at  Wakefield,  in  and  fbr  the 
eaid  rtdiag,  on  Thursday,  the  3d  day  of  January  next,  to 
try  an  appeal  which  was  entered  and  respited  ttt  the  last 
general  quarter  sessions  of  the  peace,  hoMen  by  adjourn- 
ment at  Leeds,  against  the  several  accounts  of  the  sard 
commissioners.    The  notice  then  specified  the  accounts, 
and  staged  the  grounds  of  appeal. 

On  the  1st  of  January,  1853,  the  appellant  gave  the 
commissioners  notice  that  he  should,  on  the  Sd  day  of 
January,  183S,  at  the  general  quarter  sessions  holdjen  at 
Wakefield  on  that  day,  move  the  Court  to  reeptte  tbe 
appeal  until  the  next  general  quarter  sessions  of  the  peace, 
to  be  hoiden  at  Pontefract,  and  that  the  accounts  of  the 
respondent  should  be  referred  to  one  or  more  of  his  ma- 
jesty's justices  of  the  peace,  or  to  such  other  person  as  the 
court  should  direct.  At  the  sessions  bolden  at  Wakefield, 
the  appeal  was  respited,  but  the  commissioner,  Joseph 
Taylor,  would  not  coneent  to  refer  the  accounts* 

An  order  wbs  made  by  Paiteson,  J.  to  compel  the  clerk 
to  the  commissioners  to  deliver  in  his  bills,  in  order  that 
diey  might  he  taxed. 

On  the  2d  of  April,  1833,  the  appellant  gave  the  re- 
spondents notice,  that  at  the  sessions  to  be  hoiden  at  Pon- 
tefract,  on  Mondayi  the  8th  day  of  April  dien  next,  he 
should  move  tbe  Court  to  respite  the  appeal ;  and  that  tbe 
.gitounds  on  which  snch  motion  would  be  made  were,  that 
Uk  liespondeots  had  not  passed  the  whole  of  their  acoounh, 
nod  that  tbe  bills  oi  their  clerk  liad  not  been  taxed. 

0«  Ae  ]  Itl^  of  April  a  motion  was  tntide  to  the  justices, 

.  on  behalf  of  the  appellant,  to  respite  the  appeal  and  refer 

tbe  accounts,  when .  the  chairman  of  the  court  of  quarter 

.seasions  intimated  that  it  must  be  called  on  in  its  regular 
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course,  mid  that  if  the  appellant  wa«  not  prepared  to'ti7  his        183S. 
appeal,  it  must  be  atnick  out;  and  the  »aid  appteoil  was  on     .'^^^^^^, 
the  fbtlowing  day  again  called  on,  and '  the  majority  of  the  i,, 

magktrates  refbsed  to  respite  the  appeal  or  to  refer  Vkt  ^^^^wJ*^^ 
'said  accounts  to  some  one  for  examination,  unless  the     Hiditigpf . 
whole  of  the  accounts  oiF  the  former  commissioweni  were    *^'*'"*^'*^* 
also  referred;   and  in  consequence  of  such  reflisal,  the 
counsel  for  the  appellant  stated  he  woutd  gv  on  with  the 
ippefti ;  and  one  of  the  counsel  of  Fwienck^  Robert  Jtmei 
immediately  called  for  proof  of  notice  of  appeal  for  the 
said  Pnntrftact  sessions,  which  the  appellant  was  not  aMe 
to  do,  there  not  having  been  a  notice  given  to  these  ses- 
sions, as  it  was  not  considered  necessary  to  give  a  fresh 
notice  of  appeal ;   and  the  appeal   was  in  consequence 
strtick  out  of  the  list^  whereby  the  allowance  of  the  com- 
missfoners'  accounts  stands  confirmed. 

It  was  farther  stated,  that  the  appellant  Was  desirous  «f 
respiting  the  appeal,  in  order  that  the  bill  of  the  attorneys 
of  the  commissioners,  which  was  included  in  their  accounts^ 
might  be  taxed. 

On  the  10th  of  July,  1832,  the  commissioners  macle 
their  awatd. 

The  affidavit  filed  on  the  part  of  the  commissianers 
stated,  that  at  the  sessions  at  Pontefract,  Frederick  Robert 
Jones  was  ready  and  desirous,  and  that  the  appellant  wad 
not  prepared,  to  enter  into  the  appeal,  and  that  the  counset 
for  the  appellant  declared  openly  m  court  that  he  was  not 
ready  to  entter  into  the  said  appeal.  It  was  also  stated  that 
the  question  as  to  whethef  a  notice  had  been  given  to  the 
Men  sessions  was  never  raised  and  decided,  and  that  the 
appe%A  did  not  go  off,  on  the  ground  that  no  such  notice 
had  b^n  given. 

F.  Peflock  and  Dnndas,  (for  Tdytor,)  and  Mtfnef,  t^*" 
Jones,)  now  shewed  cause.  The  act  has  given  the  ri^bt  to 
appeal  against  the  allowaiMe  of  the  accounts  of  the  com- 
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1833«  missioners  within  a  limited  time^  specified  in  the  act.  As 
to  the  three-fourths  of  the  accounts  of  these  commissioners, 
the  appeal  was  too  late;  as  to  a  portion  of  them^  an  appeal 
"oTthe  W«S*  ^^  entered  within  the  time  of  limitation,  and  was  respited 
Riding  of  from  the  October  Sessions  until  the  next  January  Sessions, 
oRXSBiRE.  pygyjQusly  to  which  a  regular  notice  of  intention  to  trj  the 
appeal  was  given,  and  countermanded  by  a  notice  of  inten- 
tion to  move  for  a  respite.  The  party  might  have  entered 
upon  the  appeal  at  that  time.  It  is  obvious  that  the 
object  of  the  notice  was,  not  to  try  the  appeal,  but  to  drive 
the  commissioners  into  a  reference.  At  those  sessions  the 
appeal  was,  upon  motion,  respited  until  the  April  Sessions. 
No  notice  was  given  of  an  intention  to  try  at  these  sessions. 
By  the  act,  ten  days*  notice,  and  according  to  the  practice  of 
the  West  Riding  Sessions,  ten  clear  days'  notice  of  appeal 
is  required.  The  Court  of  Quarter  Sessions  was  therefore 
right  in  refusing  to  enter  into  the  appeal  without  proof  of 
such  a  notice.  The  Court  of  Quarter  Sessions  having  made 
it  a  rule  of  practice  that  ten  days'  notice  shall  be  given,  this 
Court  will  not  interpose.  In  Rex  v.  Justices  of  Essex  (a), 
it  was  said,  per  Curiam,  "The  sessions  are  the  judges  of 
their  own  practice;  and  before  we  can  interfere  to  regulate 
that  practice,  it  must  be  shewn  that  it  is  extremely  wrong 
or  unjust."  In  no  instance  has  the  notice  been  dispensed 
with  after  the  appeal  had  been  respited,  except  where  it 
has  been  respited  at  the  instance  of  the  respondent.  With 
regard  to  the  respite,  the  appellant  has  no  right  to  have  his 
appeal  respited  from  session  to  session.  This  is  a  matter 
entirely  in  the  discretion  of  the  Court ;  and  they  exercised 
a  sound  discretion  in  refusing  to  respite  a  third  time.  This 
Court  will  not  interfere  with  the  exercise  of  their  discretion 
by  granting  this  mandamus :  Ex  parte  Becke  (6),  Rex  v« 
Justices  of  West  Riding  of  Yorkshire  (c).  If  they  were  to 
do  so,  they  would  exercise  the  powers  of  a  court  of  error. 

(d)  9  Chittj's  Reports,  385.  (c)  Coram  Tuunion,  J.,  in  the 

(ft)  S  Barn.  &  Adol.  704.  bail  court,  not  reported* 
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Blackburne,  in  support  of  the  rule.  The  party  was  not  1833. 
too  late  to  appeal  against  the  whole  accounts.  The  award  ^^\^ 
was  signed  on  the  10th  July,  and  the  appeal  was  entered  .  v. 
at  the  following  Michaelmas  Sessions*  The  accounts  6f  '^?  l^^^^ 
the  commissioners,  it  is  true,  were  passed  from  three  months  Riding  of 
to  three  months,  but  when  the  whole  acc6unt  was  woUnd  ^^>^^"'^** 
up  and  allowed  by  the  justices/  then  a  party  might  appeal 
against  them  generally.  These  accounts  were  appealed 
against  within  six  months  after  they  were  wound  up  and 
respited,  according  to  the  ordinary  practice.  At  the  second 
sessions  the  appeal  was  respited  for  cause.  A  third  time 
a  respite  was  applied  for  upon  the  same  ground,  and  re* 
fused.  The  same  reason  existed  as  before.  This  Court 
has  a  discretion  to  exercise  as  well*  as  the  court  below. 
If  the  Court  sees  here  that  injustice  will  be  done  by  shutf 
ting  out  this  party  from  appealing;  they  will  interfere  by 
mandamus.  The  ground  upon  which  the  respite  was  once 
granted,  and  at  the  next  sessions  applied  for,  was,  that  a 
large  item  of  the  account  against  which  thie  party  was 
appealing,  was  in  the  course  of  being  inquired  into  by  the 
only  proper  authority,  namely,  the  officer  of  the  Court  of 
King's  Bench.  Upon  this  ground  the  respite  ought  to  have 
been  granted.  The  case  went  off  at  the  sessions  upon  the 
question  as  to  the  notice  of  appeal.  A  notice  had  been 
given  at  the  preceding  sessions.  It  ha»  been  held  in  many 
cases,  that  a  second  notice  is  not  necessary,  where  a  notice 
has  been  given,  and  the  matter  respited,  and  an  order  of 
respite  served ;  Rex  v.  Lambeth  (a),  B£X  v.  Buckingham^- 
shire  {b),  Rex  v.  Hertfordshire  {c\  Rex  v.  Lancashire  (d). 
The  affidavits  do  not  state  what  is  the  practice  of  the  ses** 
sions  in  case  of  a  respited  appeal ;  nor  does  this  appear 
from  the  printed  rules  of  the  West  Riding  sessions. '  What* 
ever  may  be  the  rule  of  practice,  this  Court  will  interfere 
to  see  that  it  is  reasonable.    This  Court  has  a  discretion 

(a)  3  Dowl.  &  Ryl.  340.  (c)  jinte,  vol.  i.  331. 

{b)  6  Dovd.  &  Ryl.  143.  (cQ  7  B.&  C.  691. 
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1938.        4o:sty»  whether  aflerTeipite'notice  is  requisite.     In  Rex  v. 

s«^/iifc/       ]fiUakire.{n) .  it  is  said,  by  Lord  EUenboroKgh^  that  this 

^  Cotttt  had  a  kind  of  visitatorial  power  over  the  sessioiis  m 

The  Jwrrcbs  4)ie  exercise  of  their  discretion, 
pf  the  West 

Ri^ngof 
TbftisRiKE.        Dbnuian,  C.  J- — I  have  ahrays  understood  that  this 

Ctt^t  will  interfef  e  to  see  that  no  illegal  practice  prevails 

at  the  Court  of  Qoarter  Sessions.  .  In  this  case,  the  appesl 

wns  at  first  clearlj  and  properly  brought  before  the  Coort, 

because  the  terms  of  the  act  had  been  conipUed  with.    The 

app^ai  was  then  respited  onoe  or  twice.    Then  at  the  sea* 

eioiis  to  which  it  was  respited^  the  appellant,  having  given 

five  days^  notice,  which  waa  enough  to  prevent  the  party 

from  being  put  to  expense,  came  forward  to  apply  for  a 

ftirther  respite,  which  vras  refused.     Then  the  appellant 

pibposed  to  have  the  matter  referred,  which  the  commie* 

aioners  refused  to  do,  as  they  had  a  right  to .  do.     The 

appellaiit  was  then  called  upon  to  prove  his  notice  of  inten* 

tion  to  tiy  thie  appeal,  which  it  is  clear  from  the  affidavits 

re&imto  a  notice  for  the  then  sessions.    Such  a  notice  he 

wai  not  bound  to  give,  and  the  Court  had  no  right  to  em»> 

ploy,  their  power  of  dismissing,  the  appeal,  for  the  purpose 

of  compelling  parties  to  submit  to  a  reference^i).    I  think 

the  justices  ought  to  be  told  they  have  done  vftomg  in 

refusing  to  hear  this  appeal.. 

•   •  •  »  ■ 

Parkb,  J.-^I  Mso  think  that  this  rule  ought  to  be  made 
absolute.  I  doubted  during  the  course  of  the  argument,, 
owing  to  the  difficulty  I  bad  in  ascertaining  how  the  facts 
were.  The  province  of  the  Court  is  clear.  This  Court 
baa  no  superior  discretion  which  gives  them  a  right  t&intei^ 
fiegpe  with  the  exercise  of  the  discretion  of  the  court  below; 
tbeir  dut^  is. to  kc^  the  inferior  court  within  the  limita  of 

.'  .  ;  ■    »  .  .  ♦  - 

(a)  10  £ast|  404.  for  a  reference  of  the  particular 

(6)  t.  e.  of  all  the  accounts,  in-  accounts  specified  in  his  notice, 

eluding  tho^e  of  lh<3  fdrmer  com-  ante,39S. 

missioners.    T^B  tfpellant  tipifiied 
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its  jurisdiction.     One  of  the  commonest  cases  for  granting 

a  mandamus   is  upon  questions  as  to  reasonaUeness  of    . 

notices  of  appeals  because  the  sessions  cannot  act  unless  a  ^^ 

propernotice  has  been  given.     Of  this  they  are  not  the  onfy  The; Justices 
:    ,  rjM'    '  .  1      .         ,  .         .  ,     of  the  West 

judges.     1  Ins  is  a  question  whether  the  sessions  have  acted      Riding  6C 

contrary  to  their  jurisdiction  or  not.    An  appeal  to  the  quar*    Yoatsairffe. 

ter  sessions  is  given  by  11  G.  4,  and  1  W.  4,  c.  49,  against 

the  accounts  of  the  commissionefs,  within  six  months  after 

theif  award,  giving  notice  in  writing  ten  dayd  before  the 

sessions.    The  party  had  a  right  to  appeal  upon  giving 

such  a  notice*     Now  it  appears  from  the  affidavits,  that  an 

-appeal  was  entered  and  notice  given,  and  that  that  appeal 

was  respited.    If  at  the  subsequent  sessions  the  Court  Had 

called  for  the  proper  notice  only,  and  that  having  been  pro« 

duced^  had  refused  in  their  discretion  to  respite,  we  could 

not  have  interfered.    That  is  a  matter  peculiarly  within 

llieir  discretion.    If  the  sessions  had  called  for  (he  original 

notiooi  they  would  have  been  quite  right.    The  question 

upon  which  I  entertain  doubt  is^  whether  the  notice  called 

for  yras  the  original  notice,  or  a  notice  of  trial  at  that  ves- 

•ions;  but  upon  the- whole  I-  think  we  must  conclude  that 

the  notice  required  was  a  notice  for  that  sessions;  atid  this 

I  thiidt  was  not  necessary.     Rex  v.  Lambeth  decides,  I 

think,  that  the  sessions  ought  not  to  require  a  fresh  notice 

of  appeal,  where  the  order  of  respite  has  been  served. 


\  * 


Ta13NTON,  J. — If  the  Court  had  called  upon  the  party 
to  prove  the  original  notice,  and  he  had  done  it,  and.  they 
had  then  refuaed  to  respite^  I  should  say  we  had  no  right 
to  interfere.  But  it  appears  that  they  proceeded' either  on 
the  ground  th^t  there  was.  no  notice  of  intention. to  try  the 
respited  appeal  at  the  Pontefract  sessions^  or  that  the  appel- 
lant Mfiisad  to  comply  with  their  reconimendation.:  The 
latter  would'  certainly  be  an  illegal  grouird,  and  I  cannot 
find  that  the  former  is  a  legal  one.  I  do  not  find  any  rule  of 
Court  requiring  that  upon  trial  of  a  respited  appeal,  proof 
shall  be  given  of  a  notice  of  intention  to  proceed  upon  such 


1833. 


TImKixo 
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respited  appeal.    The  great  suspicion  in  my  mind  is,  that 
the  justices  have  refused  to  respite  because  the  appellant 
9.  had  refused  to  adopt  their  recommendation.     I  therefore 

TbeJusTicBs  ibiiii^  (but  the  rule  for  the  mandamus  must  be  made 

of  the  West       ,      , 
Riding  of     absolute. 

YOSKSHIRE. 

pATTBSONf  J. — I  am  entirely  of  the  same  opinion.  In 
this  case  the  act  requires  ten  days'  notice  of  appeal*  but 
there  is  no  provision  about  a  notice  in  a  case  where  the 
appeal  is  respited.  The  appellant  has  complied  with  the 
terms  of  the  act  of  parliament.  Then  why  is  he  required 
to  give  a  further  notice  ?  It  must  be  either  by  some  gene- 
ral rule  of  law  {a),  and  I  know  of  none;  or  by  some  rule  of 
sessions*  but  I  find  no  such  rule.  If  there  had  been  a  rule 
of  sessions*  I  do  not  say  that  we  should  have  interfered. 
I  think  it  would  be  too  much  to  say  that  the  rule  should 
not  be  abided  by.  In  Rex  v.  Lambetji  (b)  it  was  held,  thlit 
the  order  of  respite  was  equivalent  to  notice  of  trial.  In 
the  present  case  it  was  a  question  of  fact  upon  the  aifida- 
vitSy  what  was  the  ground  upon  which  the  sessions  pro- 
ceeded. I  think  the  appeal  must  have  been  struck  out  for 
want  of  a  later  notice;  for  I  presume  that  the  original 
notice  had  been  proved  before  the  respite,  as  without  such 
notice  the  sessions  would  have  no  jurisdiction  over  the 
appeal  to  respite  it. 

Rule  absolute  (r). 


(a)  In  Jacks  v.  Mayer^  8  T.  R. 
945,  it  was  hel^  **  that  if  a  cause 
be  made  a  reftianer*  it  may  be  tried 
at  the  next  uttings  wiihoot  any 
further  notice;  but  that  if  the  trial 
be  |>ot  off  6y  rule  of  court,  there 
must  be  a  fresh  notice  of  trial; 
and  that  even  when  a  pimntiff 
gives  a  peremptory  undertaking  to 


try  at  the  next  sittings  or  assises* 
there  also  a  new  notice  of  trial 
must  be  given*  because  notwitb* 
standing  such  notice  or  ander* 
taking,  the  plaintiff  may  decline 
trying  his  cause.*^ 

(b)  3  Dowl.  &  RjrI.  340. 

(e)  Vide  Rex  Y.JmikeiofNot' 
/o(^*  Hilary  Term,  1834*  fOr/. 
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1833. 

Cotton  v.  K  a  dwell  and  others. 

1  RESPASS  for  breaking  and  entering  the  plaintiff's  dwell-  An  order  of 

ins-house, and  takin«[  his  goods.   Plea:  the  general  issue.  At  p?g**^"*^9 
^     ,  o        ©  B  ^  being  made 

the  trial  before  Bay  ley,  B.  at  the  Kent  summer  assizes,  1833,  upon  a  party 
the  following  facts  appeared :  Lm^nt  of  his 

The  plaintiff  being  assessed  to  the  poor  in  the  sum  of  poor-rate  and 
\L  45.  Qd„  was,  for  non-payment  thereof,  upon  the  com-  sammons  he 
plaint  of  the  defendant  Kadwell  the  overseer,  summoned  tenders  the 
before  the  justices.    The  plamtiii  appeared  m  pursuance  of  out  the  latter, 
the  summons,  and  alleged  that  he  was  over-rated.   This  the  ^^uliwuent 
magistrates  did  not  think  true;  and  they  ordered  him  to  pay  warrant  of  dis- 
the  rate  and  the  costs  of  the  proceeding.     After  the  parties  poor-rate  is 
had  left  the  magistrates'  room,  a  conversation  took  place  >ll«pl- 
between  Kadwell  and  the  plaintiff,  when  the  plaintiff  pro-  cetiary  to  de- 
duced two  sovereigns,  and  offered  Kadwell  to  pay  him  the  "*"f'^  peniwl 

°  ,   /  and  copy  of  a 

rate,  and  also  the  fees  of  the  clerk  of  the  magistrates,  but  warrant  in  a 
not  the  constable's  charges.     This  Kadwell  refused  to  re-  SJ^'^,®^  ^, 
ceive*   Subsequently,  however,  the  plaintiff  offered  to  allow  medy  apunst 
Kadwell  to  take  the  constable's  charges  out  of  the  second  trates. 
sovereign,  which  the  latter  refused  to  do,  saying,  that  he  did 
not  know  the  amount.    Kadwell  then  went  into  the  magis-  * 
trates'  room  to  ascertain  what  the  charges  were,  and  upon 
his  return,  found  that  the  plaintiff  was  gone.     After  this, 
the  distress  was  levied  upon  the  goods  of  the  plaintiff  by 
Kadwell  and  the  other  defendants,  (of  whom  one  was  a 
constable,)  by  virtue  of  a  warrant  of  distress  for  !/•  45.  6d., 
under  the  hands  and  seals  of  two  magistrates.    No  demand 
of  a  copy  of  the  warrant  had  been  made  before  the  com- 
mencement of  the  action      It  was  objected  that  the  action 
could  not  be  sustained  against  the  constable  or  other  per- 
son acting  in  his  «id,  without  a  previous  demand  and  re* 
fusal  of  a  copy  of  the  warrant.     This  objection  was  over- 
ruled by  the  learned  judge,  who  thought  that  no  demand 
was  necessary,  as  this  was  not  a  case  in  which  there  would 
be  any  remedy  over  against  the  magistrates.    The  learned 
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judge  told  the  jury,  that  the  first  question  for  them  to  con- 
sider was>  whether  there  had  been  a  tender  of  the  rate,  and 
that  if  there  had  been  such  a  tender,  the  defendants  were 
liable  for  having  afterwards  distrained  ;  that  an  offer  to 
pay,  requiring  change,  is  not  a  good  tender,  if  objected  to 
on  that  ground  ;  but  that  if  the  party  of  whom  the  change 
is  demanded  takes  only  another,  and  that  an  unjustifiable 
objection,  the  tender  is  good  ;  that  if  they  thought  that  the 
tender  had  been  made,  and  that  the  defendant  Kadwell  had 
refused  to  take  the  money  on  the  ground  that  the  plaintiff 
had  refused  to  pay  that  which  he,  the  defendant  Kadwell, 
was  not  entitled  to  claim,  they  ought  to  find  for  the  plaintiff. 
The  jury  returned  a  verdict  for  the  plaintiff,  damages  10/. 


Plaii  now  moved  for  a  new  trial,  and  contended,  first, 
that  under  the  particular  circumstances  of  the  case,  the  offer 
to  pay  did  not  amount  to  a  good  tender,  and  that  the  de- 
fendant Kadwell  had  a  right,  under  18  Geo.  5,  cap.  19, 
sec.  1,  to  claim  the  costs ;  and  secondly,  that  under  the 
24  Geo.  2,  cap.  44,  sec.  6,  a  demand  of  perusal  and  of  a 
copy  of  the  warrant  was  necessary  to  be  made  before  the 
action  was  brought. 


Per  Curiam. — It  is  quite  clear  that  in  this  case  no 
demand. of  the  perusal  and  of  a  copy  of  the  warrant  Was 
necessary.  The  only  question  therefore  is,  whether  Kad- 
welt  had  a  right  to  require  the  payment  of  the  costs  of  the 
summonses.  He  refused  to  receive  the  amount  of  the 
poor-rate,  unless  the  costs  also  were  paid,  or,  at  least,  he 
postponed  the  accepting  it  until  he  had  ascertained  the 
amount  of  those  costs.  The  remedy  for  costs,  if  within 
18  Geo.  3,  c.  19,  is  by  warrant  under  the  hands  and  seals  of 
the  justices.  Kadwell  had  no  warrant  for  the  costs.  All 
that  he  was  entitled  to  under  the  warrant  the  party  was 
willing  to  pay.  To  that  extent  there  was  a  good  tender, 
and  therefore  there  must  be  no  rule. 

« 

Rule  refused. 
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IMS. 

Hayllar  v.  Sherwood,  Gent.  8cc. 

Assumpsit  for  the  price  of  &  horse,  sold  by  the  pltin*  The  price  bf 
tiff,  who  19  B  horse  deal^r^  to  the  defendant,  on  8th  Octoberi  |q  uncertifi-^ 

1831.    Plea:  the  general  iwue,  with  notice  of  aet-off.    Al  ^^^  hank- 

.    .  rupt,  may  be 

the  trial  before  Dehman,  G.  J.,  at  the  London  sittings  after  recovered  bj 
last  Hilary  term,  it  appeared  that  at  the  time  of  the  •»!«>  J^^^^^^'y, 
which  was  not  disputed,  the  plaintiff  was  an  uncertificated  assignees  not 
bankrupt,  and  that  before  the  issuing  of  the  commission  be  ^^  Afwlle 
had  become  indebted  to  the  defendant  in  an  amount  greater  bankruotcy  of 

.t         I  i*    1      ■  rni  1*  I  ^.,  and  before 

than  the  price  of  the  horse,     the  assignees  did  not  appeat*  his  certificate, 

to  hate  interfered  with  the  brineing  of  the  present  action.  ^-^  one  of  his 

.  Tx      creditors,  pur- 

The  plamtiff  obtained  his  certificate  in  the  month  of  u^  chases  goods 
cember,  183 1.    The  action  was  commenced  in  Hilary  t«nii  t""  ***"l„ 

^  in  an  action 

following.  bronght  by 

Tftesiger,  for  the  plaintiffi  contended  that  the  debt  dufe  tauihig  his 
before  the  bankruptcy  could  Hot  be  aet  off,  because  it  might  certificate,  for 

^         ,  .        ,       ,  It.,      the  price  of  the 

have  been  proved  under  the  commission^  and  that  the  oir-  goods,  the  old 

cumstance  Of  the  plaintiff's  being  at  the  time  an  uncertift-  debt  cannot  be 

.  set  off,  beine 

cated  bankrupt^  did  not  affect  his  right  to  recover,  unless  barred  by  the 

the  assignees  interposed  their  superior  titlei  certificate. 

Platty  for  the  defendant,  objected  that  the  horse  was  not 
at  the  time  of  sale  the  property  of  the  plaintiff,  it  having 
vested  in  his  aasignees  under  d  G€o*  4,  c.  6,  s.  OS,  and  thit 
therefore  the  action  c^ould  not  be  maintained. 

The  learned  Chief  Justice  upott  this  nonsuited  the  plain- 
tiff, with  liberty  to  move  to  enter  a  verdict  for  04/.       .     . 

In  £aster  term  following,  Sir  J.  Scarlett  obtained  a  rule 
hisi  accordingly. 

Piait  (with  whom  was  O.  !/ •  Wkids)  now  shewed  cause. 
The  defendant  was  entitled  to  a  nonsuit  on  two  grounds; 
first,  that  on  the  8th  October,  which  was  between  the 
bankruptcy  and  certificate,  the  old  debt  was  not  discharged; 
and  secondly,  that  the  plaintiff,  being  an  uncertificated 
bankrupt,  could  not  sue  upon  the  contract.     [Parke,  J. 

D  D  2 


Hayllar 


CASES  IN  THE  KING's  BENCH, 

The  certificate  is  a  bar  to  the  old  debt.     The  statement  in 
the  notice  of  set- off  woiiUI  be,  '*  that  the  plaintiff,  at  the  time 
V.  of  the  commencement  of  the  action,  was  and  still  is  indebted 

HERwooD.  -  ^^  ^j^^  defendant  in  a  certain  amount;*'  which  is  not  true.] 
Creditors  may  be  exposed  to  great  inconvenience,  if  the 
Court  should  hold  that  this  debt  cannot  be  set  off.  [De//- 
man,  C.  J.  The  nonsuit  proceeded  entirely  upon  the  ques- 
tion whether  the  bankrupt  was  entitled  to  sue  upon  the 
contract.]  That  is  the  second  ground.  In  Croflon  v. 
Poole  {a)  an  action  was  brought  by  an  uncertificated  bank- 
rupt, and  after  the  issuing  of  the  writ  the  defendant  paid 
the  debt  to  the  plaintiff's  assignees.  It  was  contended 
that  the  action  was  brought  to  recover  the  price  of  the 
bankrupt's  personal  labour,  to  which  the  assignees  were  not 
entitled.  On  the  other  side  it  was  denied  that  the  debt 
was  for  personal  labour;  and  upon  this  the  question 
turned.  The  Court  thinking  that  the  debt  had  accrued  to 
the  plaintiff  in  the  way  of  his  trade  as  a  furniture  broker, 
and  not  merely  for  his  personal  labour,  directed  a  nonsuit 
to  be  entered.  \^Parke,  J.  Here  the  assignees  do  not  in- 
terfere at  all.  It  is  quite  clear  that  the  plaintiff  had  a  good 
title  against  all  the  world,  except  the  assignees,  and  they 
did  not  intervene.  This  was  after-acquired  property,  which 
the  assignees  allowed  the  bankrupt  to  deal  with,  and  there- 
fore be  may  sue  upon  contracts  relating  to  it,  unless  the 
assignees  think  proper  to  put  in  their  superior  claim,] 
By  the  63d  section  of  6  Geo,  4,  c.  16/  all  the  bankrupt's 
property,  present  and  future,  is  directed  to  be  assigned  to 
the  assignees  for  the  benefit  of  the  creditors ;  and  then  it  is 
said,  **  and  after  such  assignment,  neither  the  bankrupt, 
nor  any  person  claiming  through  or  under  him,  shall  have 
power  to  recover  the  same^  nor  to  make  any  release  or  dis- 
charge thereof."     [Parke,  J.  So  in  the  old  act (6);  and  it 

(a)  1  Barn.  &  Adol.  568.  that    statute)  what   should    pass 

(b)  13  Eiis,  c.  7,  s.  11,  con-  by  the  commissioner's  assignment, 
finned  by  general  words,  by  J  Jac,  with  reference  either  to  the  nature 
1,  c.  15,  8.  13,  and  5  Geo,  2,  c.SO,  of  the  property  qr  to  the  period  pf 
S.  96,  but  without  specifying  (as  in  its  acc^uirerpent. 
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has  been  decided  over  and  over  again,  that  an  uncertificated 
bankrupt  has  a  title  to  after-acquired  property,  good  against 
all  but  the  assignees.]  There  is  this  distinction  between 
the  old  act  and  the  new ;  that  in  the  old  the  provision  is, 
'*  that  if  any  person  or  persons  which  is  or  shall  be  pub- 
lished and  declared  to  be  a  bankrupt  by  virtue  of  this  act, 
shall  at  any  time  after  purchase  any  lands,  tenements,  here- 
ditaments, free  or  copy,  offices,  fees,  goods  or  chattels,  or 
that  any  lands,  8cc.  shall  descend,  revert,  or  by  any  means 
come  to  any  such  person  or  persons,  being  bankrupts  as  is 
aforesaid,  before  such  time  as  their  debts  due  to  their  cre- 
ditors shall  be  fully  satisfied  and  paid,  or  otherwise  agreed 
for,  that  then  the  said  lands,  8cc.  shall  by  virtue  of  this  act, 
by  the  said  commissioners  to  be  appointed  as  is  aforesaid, 
or  the.  major  part  of  them,  be  bargained,  sold,  extended, 
delivered  and  used  for  and  towards  the  payment  of  the  said 
creditors,  in  such  like  manner  and  form  as  other  the  lands, 
&c.  of  the  said  bankrupts,  which  they  had  when  they  were 
declared  first  to  be  bankrupts,  should  or  might  have  been 
bargained,  sold,  disposed  of  or  used  by  virtue  of  this  act.'' 
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Parke,  J. — The  operation  of  the  two  enactments  is 
the  same. 

Per  Curiam. — This  rule  must  be  made  absolute  to  enter 

a  verdict  for  64/. 

Rule  absolute. 


Hbydon  v.  Thompson,  Gent,  one  &c. 

Assumpsit  upon  a  bin  of  exchange.     The  first  count  To  an  action 
was  upon  a  bill  for  50/.,  drawn  on  1st  June,  1831,  payable  ^^orofabill 

at  six  months  after  date,  by  one  Eldred  on  the  defendant,  of  eichange, 

the  defendant 

pleads  an  alteration  vitiating  the  bill.  The  plaintiff  replies  (by  way  of  new  assignment) 
that  the  bill  sued  on  wns  drawn  as  declared  upon,  and  is  a  different  bill  from  that  men- 
tioned in  the  plea.  The  defendant  rejoins  the  same  alteration  in  the  bill  mentioned  in 
the  new  assignment.  The  plaintiff  cannot  in  his  surrejoinder  take  issue  upon  the  iden- 
tity of  the  bill  mentioned  in  the  rejoinder  with  that  mentioned  in  the  replication  and 
declaration,  and  conclude  to  the  country. 
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ftiid  accepted  by  the  defendaut,  and  indorsed  by  HUred  to 
Siiiter,  aad  by  SUver  to  the  plaintiff.  There  were  ako  the 
mcratey  couats. 

Te  the  firat  count  the  defendant  pleaded^  that  he  had, 
for  the  aeeoQiBftodatioa  and  at  the  request  of  Eldred,  with- 
oi*l  any  good  or  valuable  consideration  whatsoever,  sub- 
scribed hie  name  to  a  qualified  licceptance>  according  to  the 
form  of  the  statute  (a),  upon  a  piece  of  blank  paper»  having 
a  d««  6^/i.  stafnp  thereon^  and  in  which  qualified  acceptance 
he  bad  expressed  that  he  made  the  same  payable  at  a 
banker's  house,  namely,  at  Messrs.  Barclay  and  Co* 
bftukers^  Lombard  Street,  only,  and  not  otiierwise  or  eke- 
where;  that  he  immediately  delivered  the  said  piece  of 
paper  to  Eldred,  for  the  purpose  of  his  drawing  thereon  a 
biU  of  exchange  for  50/.,  payable  at  nine  months  after  the 
date  thereof;  that  Eldred  then  made  and  drew  upon  the 
•aid  paper  so  written  upon  and  stamped,  a  writing  purport- 
ing to  be  a  bill  of  exchange  for  60/.,  payable  sij£  months 
after  dale,  and  then  and  there,  without  any  good  or  valuable 
consideration,  indorsed  and  delivered  the  supposed  biH  of 
exchange  in  the  plea  mentioned^  (the  same  being  the  sup- 
posed bill  of  exchange  m  the  said  first  count  of  the  bill 
mentioned,)  to  SUver;  and  that  Silver,  without  any  good 
or  valuable  consideration^  indorsed  and  delivered  the  same 
to  the  plaintiff.  Averment :  that  at  the  time  of  the  sup- 
posed indorsements  so  respectively  made.  Silver  and  the 
plaintiff  knew  that  the  defendant  had  not  received  any  good 
or  valuable  consideration  whatsoever,  and  that  the  paper 
so  written  upon  and  stamped  had  been  delivered  by  the 
defendant  to  Eldred  for  the  purpose  aforesaid,  and  that  the 
writing  by  Eldred  on  the  said  paper  so  stamped  and  written 
upon^  was  made  by  Eldred  after  the  defendant  had  so  writ- 
ten his  name  and  qualified  acceptance. 

To  the  second  count  the  defendant  pleaded  a  set-off  for 
Inoney  lent*  money  paid,  &c. 

Replication  (in  the  nature  of  a  new  assignment)  to  the 
first  plflB»  precludi  non,  because  the  bill  mentbned  in  the 

(fl)  1  &  2  Geo,  4,  cap.  78. 


MICHAELMAS  T£EM|    IV  WILL.  IV.  406 

6rst  pba  ia  not  the  «ame  identical  bill  in  the  smd  first  coont        t8S8. 

meiitifHiec),  but  aaother  aud  a  different  bill  of  exebange,  for      ^""^v*^*^ 

that  the  bill  of  exchange  mentioned  in  the  said  first  count  v. 

was  and  is  a  bill  of  exchange  drawn  on  the  Ut  June,  1831,    Tbomvsov. 

by  Eldred  on  defendant,  for  50L,  payable  six  months  after 

date,  and  which  bill  of  exchange  was  and  is  accepted  by 

the  defeadanrt  generally,  and  the  defendant  never  did  accept 

the  same  in  any  qualified,  manner,  expressing  that  he  made 

the  same  payable  at  a  banker's  house, '  or  any  other  place, 

only,  and  not  otherwise  or  elsewhere;  and  whidi  last-men- 

lioned  bill  of  exchange  was  and  is  another  and  a  different 

bill  of  exchange  than  the  bill  of  exchange  in  the  first  plea 

mentioned.     Verification,  and  prayer  of  judgment.     Upon 

tbe  second  plea  the  plaintiff  took  issue. 

To  the  new  assignment  the  defendant  pleaded  a  plea  Rejoinder. 
precisely  the  same  as  that  which  he  had  pleaded  to  the  first 
couBl  of  the  declaration,  and  he  joined  issue  upon  the 
replication  to  the  second  plea. 

The  repUcatioH  to  the  plea  to  the  new  assignment  aK  Surrejoinder. 
ksged,  that  the  bill  of  exchange  in  that  plea  alleged  to  ba>ire 
been  made  and  drawn  upon  the  said  piece  of  paper  therein 
mentioned,  was  not  nor  is  the  said  bill  of  exchange  at>ove 
newly  assigned  as  aforesaid,  in  manner  and  form  as  the 
defendant  hath  above  alleged,  but  was  and  is  another  i|nd  a 
different  bill  of  exchange;  conckiding  to  the  country. 

To  this  replication  the  defendant  demurred,  and  assigned  Special  de- 
for  causes  of  demurrer,  first,  that  the  second  new  assignment 
does  not  state  how  or  in  what  manner  the  bill  of  exchange 
therein  mentioned  was  and  is  another  and  different  bill  of 
exchange  from  the  bill  of  exchange  in  the  plea  to  the  first 
new  assignment  mentioned ;  secondly,  that  the  second  new 
assignment  is  general,  vain  and  idle  in  ibis,  to  wit,  that  it 
attempts  to  confess  ainl  avoid  the  plea  to  the  first  new 
assignment,  and  yet  it  doth  not  allege  and  shew  some  other 
bill  of  exchange  is  being  the  identical  bill  of  exchange 
upon  which  the  plaintiff  hath  above  in  his  first  new  assign- 
ment declared;  thirdly,  that  it  attempts  to  traverse  the  ideii^ 
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tical  mode  of  the  acceptance,  making  and  indorsement, 
with  notice  thereof  of  the  bill  of  exchange  set  forth  in 
the  plea  to  the  first  new  assignment;  whereas  the  plain- 
tiff ought  to  have  traversed  and  put  in  issue  the  existence 
and  substance  thereof,  or  to  have  newly  assigned  some 
other  bill  of  exchange  as  that  upon  which  the  plaintiff 
has  declared  in  the  second  new  assignment;  fourthly,  that 
although  it  attempts  by  reference  to  set  forth  another  bill 
of  exchange,  yet  it  does  not  conclude  with  a  verification 
and  prayer  of  judgment,  but  to  the  country ;  which  method 
of  tendering  issue  precludes  the  defendant  from  offering  a 
new  and  material  answer  to  the  second  new  assignment; 
fifthly,  that  although  the   second   new  assignment  states 
that  the  bill  of  exchange  in  the  plea  to  the  first  new  assign- 
ment mentioned,  is  not  the  same  bill  of  exchange  as  in  the 
first  new  assignment  mentioned,  yet  the  second  new  assign- 
ment  does  not,  according  to  the  rules  of  good  pleading, 
^conclude  with  a  verification;  sixthly,  that  it  attempts  to 
traverse  and  put  in  issue  matter  of  inducement;  seventhly, 
that  although  the  plaintiff  by  the  second  new  assignment 
has  abandoned  his  first  new  assignanent,  because  it  fully 
answered  the  plea,  yet  he  attempts  to  put  in  issue  irrele- 
vant matter  not  in  controversy ;  and  that  it  does  not  di- 
rectly confess  and  avoid  the  matter  in  the  plea  to  the  first 
new  assignment;  is  argumentative  and  not  issuable;  and 
although  it  contains  new  matter  upon  which  an  issue  in 
fact  might  be  taken,  does  not  conclude  with  a  verification. 
Joinder  in  demurrer  (a). 


Arsumentfor        ManseU  in  support  of  the  demurrer.     The  points  of 


7' 

defe 


endoot.        argument  as  to  the  replication  to  the  plea  to  the  first  new 


(a)  The  plaintiff  had  formerly 
replied  that  the  supposed  bill  set 
forth  in  the  plea,  was  not  the  bill 
set  forth  in  the  declaration.  To 
tins  replication  the  defendant  de- 
murrrd  spccintly,  and  the  demur- 
rer was  argued  hy  ngreenient  before 


Mr.  Justice  Palteson,  in  the  bail 
court.  Sleer,  for  the  plaintiff,  and 
Mantel,  for  the  defendant. 

Judgment  was  given  for  the  de« 
fendnnt,\%ith  liberty  to  tlie  plaintiff 
to  amend,  which  he  did  by  new* 
assigning,  as  above  stated. 
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assignment  are,  Ist,  tliat  the  new  assignment  does  not  set 
forth  at  large  the  bill  of  exchange  newly  assigned;  and 
£diy,  that  it  ought  not  to  conclude  to  the  country,  but  with 
an  averment.     A  former  new  assignment,  precisely  similar 
to  this,  came  before  Mr.  Justice  Patteson  in  the  Practice 
Court.     [Parke^  J.  There  are  not  two  new  assignments. 
That  which  you  call  the  second  new  assignment,  is  only  a 
replication  to  the  defendant's  plea  to  the  new  assignment.] 
The  plea  is  argumentative;  Sprigg  v.  Neal{a\  Freeston  v. 
Crouch  {If),  Freeston  v.  Stanford  and  others  {c),  Pratt   v. 
Groome{d),  Odiham  v.  Smith  (e),     A  short  precedent  is  to 
be  found  in  Chitty  on  Pleading  (/).    Bourne  v,  Taylor  (g). 
In  this  case  the  plaintiff  states,  that  by  and  in  the  most 
general  manner,  that  the  bill  of  exchange  newly  assigned  is 
a  different  bill  of  exchange  from  that  which  tlie  defendant 
has  attempted  to  answer.    [^Parke,  J.  Is  not  your  plea  alto- 
gether bad  i     It  has  no  connection  whatever  with  the  de- 
claration.   Your  defence  to  an  action  on  a  bill  is,  that  there 
was  another  bill  between  the  same  parties.]     The  plea  con- 
tains these  words,  "  the  same  being  the  supposed  bill  of 
exchange  in  the  said  first  count  of  the  bill  mentioned." 
Suppose  there  were  six  bills  of  exchange  between  the  same 
parties,  of  the  same  amount  and  of  the  same  date,  and  an 
action  was  commenced  upon  the  first,  describing  it  gene- 
rally, the  defendant  in  his  plea  might  have  set  out  the 
second  bill,  and  then  the  plaintiff  must  have  simply  new 
assigned  and  set  out  and  identified  the  particular  bill  upon 
which  (he  action  was  brought.     The  material  question  is, 
whether  the  second  new  assignment  is  good  in  law.     In  the 
first  place,  it  does  not  set  out  the  bill  properly;  it  should 
have  been  set  out  fully,  as  in  a  declaration;  and  secondly, 
it  is  not  properly  concluded.     The  case  may  be  rested 
upon  the  decision  of  Mr.  Justice  Patteson  (A). 
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1833. 


Hetdon 

V. 

Thompson. 


(a)  3  Levinz,  92. 
(6)  Cro.  Eliz.  492. 
(c)  lb.  355. 

((/)  15  East,  235;  Went  war  I  Hon 
Pleading,  vol.  iii.  108,  131. 


(e)  I  Wms.  Saund.  300,  n. ;  Cro. 
Eliz.  589. 

(/)  Qu.  V^ol.iii.  J237,5lh  cd. 
(g)  10  East,  189—204. 
(A)  Ante^  406,  (a). 
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1833.  Erie,  coiitr4«     If  the  bill  be  as  is  alleged  by  tbe  defewi- 

^1^^^^^       aut,  aiid  the  plaintiff  is  obliged  either  to  deny  the  bill,  or 

V.  to  new-assign  and  conclude  with  a  verincatioB,  as  often  a4 

TaoMPsoN.    ^^  defendant  pleads  a  defence  relating  to  a  diftipreiit  bill 

Aif ument  for    from  the  one  declared  on,  it  will  lead  to  great  incanve-' 

^^'"  nience,  and   the  pleadings   may  be  continued  to  a  BMMt 

absurd  extent  in  casea  where  there  have  beeii  aiaay  bill 
transactions  between  the  sfime  parties.  The  plaiotiff,  aa 
he  had  a  right  to  do^  has  put  in  issue  one  of  the  material 
facts  alleged  in  the  plea,  namelyi  the  identity  of  the  bill  in 
the  plea  with  the  bill  in  the  new  assignmenl.  There  cer- 
tainly are  cases  in  which  it  is  said,  that  where  the  plea  con- 
sists of  two  dependent  facts,  of  which  one  only  is  denied*  the 
replication  must  conclude  with  a  verification  (a)  (  Bajfnkam 
V,  Maithews(b),  Smith  v.  Povers{c).  But  in  Hedges  v.  5afi- 
doH(d)f  where  these  authorities  were  much  pressed  on  tbe 
Courti  it  was  deeided,  that  the  conclusion  of  the  replica- 
tion in  such  a  case  might  be  either  with  a  verification  or  to 
the  country;  and  therefore  the  replication  heve,  denying 
oce  material  fact  in  the  defendant's  plea,  properly  concludefll 
to  the  country.  In  Calvert  y.  Gordon  {e)  an  attempt  was 
made  in  some  degree  resembling  the  present,  and  there 
was  a  special  demurrer  on  some  of  the  grounds  here  relied 
on;    but  the  Court  held  the   conclusion  to   the  country 

(«)  i,  e.  with  a  prayer  of  judg-  which,  see  also  Brett  v.  Jt^i/eti, 
ment,  which  is  usually  preceded  Plowd.  343;  TArvrcXcmerlon  v.  3Va- 
by  a  verification.    A  verification,  cy,  ibid.  163,  and  the  authorities 
however,  is  neither  necessary  nor  cited  in  the  naai^n  of  thjit  case;) 
proper  in  the  absence  of  any  af>  need  not  be  averred,  but  all  other 
firmacive   allegation  to  whieh  it  pkas  in  tlie  affirmative  ought  to 
can  apply.     Thus  a  plea  of  the  be  averred,  et  hoc  paraturo  eaft 
statute  of  limitations,  or  of  no  ca.  verificare,  &c. ;  but  pleas  merely 
Sft.  issued,  &c.  ought  not  to  con-  in  the  negative  ought  not  to  be 
olude  with  a  verification,  i.e.  an  averred,  because  a  negative  can- 
offer  to  prove  these  ne^dve  alle-  not  be  proved.*'    And  see  3  The. 
gations,  though  such  verification  is  Co.  Litt.  i^,  note, 
frequently  inserted.    The  rule  is  (6)  2  Stra.  871. 
thus  laid  down  by  Lord  Coke:^*  (c)  2  Dougl.  428. 
*'  Counts,  or  such  as  be  to  nature  (d)  %  T.  R.  499,  449. 
of  counts,  as  an  avowry,  wherein  («)  1  Mann.  &  Ryl.  407 ;  S,  C. 
the  defendant  is  an  actor,  (as  to  7  Barn.  &  Cressw.  800. 
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proper.  In  cases  of  Pleas  of  Judgments  recovered,  the 
replication  denies  the  identity  of  the  causes  of  action  men- 
lioned  io  the  plea  with  those  declared  on^  and  such  replir 
catioDt  according  to  the  authorities,  properly  concludes  to 
Ihfl  country:  Seddon  v.  Tuiop^a),  Lord  Bagoi  v.  ffil- 
lutw»(b),  KUckin  v.  Campbell  {c).  In  the  present  case 
the  deCeodant  camiot  allege  that  he  mistook  the  bill  men- 
tioned in  the  new  assignment  for  the  bill  mentioned  in  the 
plea^  because  the  new  assignment  stated  that  the  biU 
declared  on  was  accepted  generally ;  whereas  the  plea  re- 
lated to  a  bill  accepted  specially,  viz.  payable  at  Barclay's 
only,  still  the  defendant  again  repeats  a  defence  relating  to 
a  bill  accepted  specially  in  answer  to  a  new  assignment 
specifying  a  bill  accepted  generally. 

Mansel  in  reply.  The  plea  of  a  former  judgment  re- 
covered must  conclude  with  a  verification.  (Mansel  was 
here  stopped  by  the  Court.) 

Dbnman,  C.  J. — The  Court  are  disposed  to  give  both 
the  plainliff  and  the  defendaat  leave  to  amend. 

Pabke,  J. — I  think  the  plaintiff  is  wrong  in  his  replica- 
tion to  the  plea  to  the  new  assignment.  If  there  really  was 
no  such  bill  as  that  mentioned  in  the  plea,  the  plaintiff  in 
his  replication  should  have  denied  the  existence  of  any 
such  bill;  if  there  was  such  a  bill,  the  plaintiff  should  have 
newly  assigned  and  given  the  defendant  an  opportunity  of 
answering. 

Taumton,  J. — 1  havtt  had  considerable  doubt  ^ffou  the 
subject,  but  I  am  now  fuUy  satisfied  that  the  plaintiff  must 
amend. 

Patteson,  J.  concurred. 

Leave  given  to  Uie  plaintiff  to  amend  (^I). 

(a)  6  T.  R.  607.  (d)  The  pUiotiff  having  amended 

{b)  5  DqwI.  &  Ryl.  87}  3  BarD.  accoidingly,  the  4f£endeot  again 

&  Cres9.  235.  denmrred ;  vide  po$t. 
(c)  3  Wils.  304. 
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1833. 

^^^/*w^  RippiNGALL^  Clerk,  v.  Lloyd,  Esq. 

Where  a  ven-  CoVEN A  NT.    The  declaration  stated,  that  by  articles  of 

to  deduce  a  agreement  under  seal,  between  the  plaintiff  and  the  defend- 

A^  B*^**^C  *"^*  bearing  date  the  —  Oct.  1 830,  the  defendant  covenanted 

on'or  before  a  with  the  plaintiff  to  sell  to  the  plaintiff  the  fee  simple  of  the 

^fjrthat  he'  *  ^^^^^^  o^  Tentuey  and  Ashwood,  in  the  county  of  Nor- 

was  ready  to  folk,  with  certain  other  freehold  and  leasehold  property,  for 

tiile"at  that*  21,020/.;  and  before  the  SOth  day  of  October  then  instant, 

time,  without  at  his  own  expense,  to  make  and  deliver  onto  the  plaintiff 
averringnotice  .  o.irif'i  • 

to  the  cove-       o^  his  agent,  an  abstract  of  the  defendant  s  title  to  the 

nantee  at  manors  and  premises;  and  on  or  before  the  SOth  day  of 
which  place  "^  '  '' 

he  would  bo      November  then  next,  to  deduce  and  shew  forth  a  good  and 

d^uce'such title  ^^^^^  *'^'^  thereto ;  and  on  or  before  the  8th  day  of  January 
is  insufficient,  then  next,  on  receiving  the  said  sum  of  21,020/.,  to  execute 
that  by  a  sub-  ^^^  proper  conveyances  for  conveying  the  fee  simple  of  the 

sequent  agree-   g^id  manors  and  premises  to  the  plaintiff  and  his  heirs, 

ment,  not  un-         ,    ,        ,      ,         .  .       ,  .  '  ,    , , 

der  seal,  made  and  the  absolute  interest  m  the  said  leasehold  premises  to 

before  breach,  jjjjj^  ^^^^j   j^j^  assigns;  and  it  was  by  the  said  articles  of 

the  ume  for  '^     '  •'  ^ 

deducing  such  agreement  further  covenanted,  that  the  said  conveyances 

enlanred  and    ^^^tild  be  prepared  by  and  at  the  expense  of  the  plaintiff. 

that  the  de-      Averment  that  upon  the  8th  of  January  the  plaintiff  was 

fendant  was  ,  ,  . 

ready  to  de-      ready  to  accept  a  proper  conveyance  at  his  own  expense, 

^  W*"th*  '*^*^  tipon  having  a  good  title  shewn.  Breach,  first,  that  the  de- 
lated time,      fendant  did  not,  on  or  before  the  30th  day  of  November, 

that  in°con^-  ^^  *^  ^^^  ^'"*^  since,  deduce  and  shew  forth  or  make  a  good 
deration  the  title  to  the  said  manors  and  premises.  2dly.  That  the 
would  deduce  defendant,  and  all  proper  necessary  parties,  would  not,  on 

a  good  title       or  before  the  said  Btb  day  of  January,  or  at  any  time  since, 

and  convey,  r  •        i         -i 

(after  breach,)  execute  a  proper  conveyance  for  conveying  the  said  manors 

plaintiffagreed  3„j  premises  as  aforesaid. 

to  accept  such  "^ 

tide  and  con-]      The  defendant  craved  oyer  of  the  articles  of  agreement; 

Uter^day?'  *     which  were  set  out,  and  which,  after  stating  the  contract  to 

Covenant  to     s^'l  '<>r  21,020/.,  contain  the  following  covenant: — ''  That 

deliver  ab-  he  the  said  John  Lloyd  will,  on  or  befoi^  |He.30th  day  of 
stract,  ^^^ 

October  instant,  make  and  deliver  u«to  the  said  S.  F.  Hip- 
pingall,  or  his  agent,  an  abstract  of  the  title  of  the  said  /.  L. 
to  the  said  manors  and  premises,  and  will,  on  or  before  the 
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30lh  day  of  November  next,  deduce  and  shew  forth  a  good         i8ds. 

and  clear  title  thereto^  and  to  every  part  thereof,  to  the  said       ^"^*^/^*^ 

Ripping  ALL 
5.  F,  R, ;  and  also  that  the  said  J.  L.  and  his  heirs,  and  ^^ 

all  other  necessary  parties,  will,  on  or  before  the  8th  day  of       Lloyd. 
January  next,  on  receiving  the  said  £1,020/.  from  the  said  g'^^^]^^ 
S,  F.  R.,  his  heirs,  executors,  &c.  execute  a  proper  convey-  and  to  convey. 
ance  or  proper  conveyances  for  conveying  and  assuring  the 
fee  simple  and  inheritance  of  and  in  the  said  manors,  8cc. 
unto  the  said  S,  F.  R,,  his  heirs  and  assigns  for  ever;  and  also 
for  conveying  and  assuring  the  remainder  of  the  said  lease- 
hold premises  unto  the  said  S.  F,  R.  and  bis  assigns." 
And  the  following  covenant: — "  That  the  said  conveyances  Covenant  (or 
shall  be  prepared  by  or  at  the  expense  of  the  said  S.  F.  R.;  avoiding saL, 

and  further,  that  if  the  said  J.  L.  shall  not  deliver  a  full  "pon  default 

ot  vendor. 

abstract  of  his  title  to  the  said  several  hereditaments  and 
premises  to  the  said  S.  JP.  12.  or  his  agent,  before  the  said 
30th  day  of  October  instant,  and  shall  not  verify  the  same 
by  the  production  of  all  the  deeds,  evidences  and  writings,  in 
support  thereof,  to  the  said  S.  F,  JR.,  at  Norwich,  at  Lynn, 
or  in  London,  before  the  said  30th  day  of  November  next, 
and  shall  not  deduce  and  shew  forth  a  good  and  marketable 
title  to  the  said  several  hereditaments  and  premises,  on  or 
before  the  said  30th  day  of  November  next,  and  shall  not  on 
or  before  the  said  8th  day  of  January  next,  by  himself,  and 
all  other  proper  and  necessary  parties,  have  executed  the 
said  conveyances,  at  Norwich,  at  Lynn,  or  in  London,  and 
have  delivered  the  same  to  the  said  5.  JP.  £.,  on  receipt  of 
the  said  purchase  money,  then  and  in  any  of  the  said  cases, 
and  immediately  after  the  said  SOih  day  of  October,  or  the 
said  30th  day  of  November,  or  the  said  8th  day  of  January, 
as  the  case  may  be,  this  present  agreement  shall  be  utterly 
void  to  all  intents  and  purposes  whatsoever,  and  the  juris- 
diction of  equity  wholly  barred." 

Fourth  plea:  (to  first  breach,)  that  the  defendant  did,  be-  Fourth  plea: 
fore  the  30th  day  of  November  next  after  the  making  of  the  JJt^'dfjJci' 
said  articles,  by  his  agent  in  that  behalf,  (an  abstract  of  the  good  title  to 
title  of  the  defendant  to  the  said  manors  and  premises  read/to  de^ 
having  been  theretofore  delivered  by  the  defendant  to  the  ducegoo4tiUe 
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18SS.        plaintiff,)  produce  and  shew  forth  unto  the  agents  of  the 

^^^^^"^^^       plaintiff  in  that  behalf,  divers  deeds,  &c.  in  part  deducing 

t7.  and  shewing  forth  a  good  title  to  the  said  manors  and 

Lloyd.       premises;  and   that  the   defendant  afterwards,  until  and 

butdlSntiff''    upon  t^e  said  30th  day  of  November,  M^as  ready  and  wttl- 

would  not         ing,  by  his   agents  in   that  behalf,  to  produce  and  shew 

forth  unto  the  plaintiff,  or  his  agents  in  that  behalf,  divers 

other  deeds,  completing  the  deduction  of  such  title  as  last 

aforesaid,  and  would  on  or  before  the  said  SOth  day  of 

November,  have  produced  such  other  deeds  to  the  plaintiff 

or  his  agents  attending  for  that  purpose,  accoitling  to  the 

form  and  effect  of  the  said  articles  of  agreement,  and  of  the 

said  covenants  of  the  defendant  in  that  behalf,  whereof  the 

plaintiff  had  notice,  but  that  the  plaintiff  did  not,  nor  would, 

on  or  before  the  same  30th  day  of  November,  by  himself 

or  his  agent  in  that  behalf,  attend  or  appear  for  the  pur^ 

pose  aforesaid. 

Fifth  plea:  Fifth  plea:  (to  first  breach,)  that  the  defendant,  before 

deduced  good   ^^^  ^aid  SOth  day  of  November,  in  part  deduced  and  shewed 

title  in  part;     forth  a  good  title  to  the  said  manors  and  premises,  and  that 

time  extended  . 

by  agreement,  hy  Certain  articles  of  agreement,  bearing  date  the  6th  day  of 
dd^-^dT "I  ^^^  ***"®  month  of  November,  made  between  the  plaintiff 
ant  willing  to    and  the  defendant,  the  time  for  deducing  and  shewing  forth 

tlfwrJxt'end-  ^^^^  ^^*'®  ^^  aforesaid  was  extended  Until  the  17th  day  of 
ed  time,  but  December  then  next  following ;  atid  that  on  the  3d  day 
not  attend.       ^^  December,  and  until  the  17th  of  the  same  month,  the 

defendant  was  ready  and  willing  to  complete  the  deduction 
and  shewing  forth  of  such  title  as  aforesaid,  and  would 
have  completely  deduced  and  shewn  forth  such  title  as 
aforesaid,  according  to  the  form  and  effect  of  the  said  Articles 
of  agreement  in  the  declaration  mentioned,  if  the  plaintiff, 
by  himself  or  his  agent,  would  have  attended  and  Appeared, 
so  that  such  title  might  have  been  so  completely  deduced 
and  shewn  forth,  but  that  the  plaintiff  did  not  tlor  would 
at  any  time  within  ftuch  extended  titfie,  by  hihtself  Or  his 
agent  in  that  behalf,  attend  or  ap{5c^ar,  to  ha^e'  the  same 
title  completely  deduced  and  sheWn  forth. 
Sixth  ptea:  Sixth  plea:  that  after  the  said  first  breach  of  covenant, 
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and  before  the  exhibiting  of  the  bill,  by  another  agree-        J8Sd. 
nient,;  made  between  the  plaintiff  and  the  defendant,  in 
consideration  that  the  defendant,  at  the  request  of  the 
plaintiffy'had  agreed  to  deduce  and  shew  forth  a  good  title       Llotd. 
to  the  said  manors  and  preniises  within  a  reasonable  time  ifi  After  breach, 
that  behalf/ and  thereupon  and  within  a  reasonable  time  to  |"on  defendi^ 
make,  or  cause  to  be  made,  a  good  and  sufficient  convey-  would  male 
ance,  according  to  the  terms  of  the  said  articles  of  agree-  aoc«Slne*io* 
ment  in  the  declaration  mentioned,  except  as  to  time,  the  ori^nal  terms, 
plaintiff  agreed  to  accept  such  title  and  conveyance;  and  S^'^pj^j^ 
that  the  same  agreiement  should  be  taken  on  the  part  of  the  agreed  to  ao- 
defendant,  as  in  ilubstitution  of  the  covenants  of  the  defend-  ^^|^  ^t^l^ 
ant  in  the   said  artSctes  of  agreement  contained  in  that  time;  defend* 

behalf  as  to  time:  that  tlie  plaintiff  accepted  and  took  the  •?^.'2^7j.^"^ 

,  .         .  •        i  •  .-ir       J  plaiiitm  did 

same  agreement  so  entered  mto  between  the  plaintiff  ana  not  attend. 

defendant,  in  full  satisfaction  and  discbarge  of  the  damages 
by  the  plaintiff  sustained,  by  reason  of  the  breach  of  cove* 
•nant  first  above  assigned,  and  thereby  acquitted  and  dis- 
charged the  defendant  of  and  from  the  said  damages ;  that 
the  defendant  was  ready  aiid  willing  to  deduce  and  shew 
forth,  and  would  have  deduced  and  shewn  forth  such  title 
as  aforesaid,  within  such  reasonable  time  as  aforesaid,  and 

•  •  •  -  *      " 

would  have  made  siich  conveyatice  as  aforesaid,  but  that  the 

plaintiff  did  not  nor  would  attend^  so  that  such  title  might 

be  deduced  and  shewn  forth  within  such  reasonable  time. 

'     Eighth  plea:  (to  second  breach,)  that  the  defendant,  after  Eighth  plea: 

the  execution  of  the  said  articles,  until  and  on  the  said  8th  Bfj^rf"^. 

'  ,   ,  reauy  to  con- 

day  of  January,  was  ready  and  willing,  with  all  necessaiy  vey,  hot  plain- 

and  proper  parties,  to  execute  proper  conveyances  for  the  ''^Prf'^J'^i 
conveying  and  assuring  to  the  plaintiff  as  aforesaid,  the  said  no  convey- 
freehold  and  leasehold  hereditaments ;  and  that  he  the  de-  *(><^ 
fendant,  and  all  other  proper  and  necessary  parties  would, 
on  or  before  the  same  8th  day  of  January,  have  executed 
such  conveyances,  if  the  plaintiff  would  have  prepared  and 
tendered  such  conveyances  as  aforesaid,  but  that  the  plain- 
tiff did  not  nor  would,  on  or  before  the  said  8th  day  of 
January,  or  at  any  other  time,  prepare  and  tender,  or  cause 
to  be  prepared  and  tendered,  such  conveyances. 

The  plaintiff  demurred  specially  to  the  fourth,  fifth  and  Demurrers 
sixth  pleas.    To  the  eighth  plea  he  replied,  that  the  defend-  tion.        "* 


Bejoinder. 
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W^  did  not*  on  or  before  the  naid  SOtb  day  of  NovembttV 
9f  911  f^r  b«foi;€t  the  aaid  8tb  d^yit^f. J[aHU«ryi:oF.«t  itfiy  time 
•ince,  a]tbQujj(h  requifateda.  dedjUfte,  i^d  .^l^f w  /ofjb  a.good 
title  to  the  aaid  manor  and  pre/DJ8(S9^^^v{)yt.t^«Bf;t^eaof 
agreement  he  was  bound  to  do;  wherefore  h^  tbe  plfiatiif 
did  ikoi.  ^ot  could,  on  or  before  tbe  said  8th  ,d«y  of  Jaotiaiy* 
or  'bt  any  tibie,  prepare  or  tender  such  conyeyances  mb  iu  tbe 
said  articles  of  agreement  in  tbe  said  eighth  plea  mentiooedL 
aa  be  otherwise  would  have  done- 
Rejoinder  :  that  although  tbe  defendant,  since  the  tnaking 
of  tbe  articles  of  agreement,  and  within  a  reasonable  time 
in. that  behalf,  before  8th  January,  was  ready  and  willing* 
and  offered  to  deduce  and  shew  forthj  and  would  huve 
deduced  and  shewn  forth,  a  good  and  clear  title  to  tbe  aaid 
manors  and  premises,  so  that  the  plaintiff  mighti  on  or 
before  8th  January,  have  prepared  and  tendered  such  con- 
veyances aid  aforesaid,  if  tbe  plaiiitiff  would  have  bad  tbe 
tide  BO  deduced  and  shewn  forth  as  aforesaid,  whereof 
tbe  plaintiff  bad  notice :  Yet  tbe  pbuntiff  wholly  refused  to 
have  auch  title  so  deduced  and  shewn  fortb^  and  wholly 
discharged  the  defendant  from  so  deducing  and  shewing 
forth  such  title  as  aforesaid. 
Surrejoinder.    •     Sorrejoii^dcr :  that  the  defendant  since  tbe  making  of 

the  (irticles  of  agreement,  and  within  a  reasonable  time  in 
that  behalf,  before  tbe  8tb  January,  was  not.  ready  and 
willing  to  and  did  not  offer  to  deduce  and  shew  forth  a 
good  and  Clear  title  to  tbe  said  manors  and  preo^iseSi  to 
ibait  the  plaintiff  could  and  might,  on  Or  before  tbe  said 
8A  ulay' oF:  Jiinoary,  have  prepared  and  tendered  such  con- 
veyf^lMs^air'^feBaid;  concluding  to  the  country. 
Oensi«l  demurrer,  and  joinder.      '  '    '     ' 

'■  --J  t  ' 

Austin,  for  the  plaintiff  (a).  The  defendant,  by  bis  fourth, 
fifth  and  sixth  pleas,  has  not  properly  excused  himself  from 
the  performance  of  the  covenant  which  he  bss  entered  into, 
to  deduce  a  good  title  to  the  premises  in  question;  for,  in 


(a)  This  case  was  argaed  before 
Parke,  Tauntwi  and  PtUteton,  Js. 
Denman,  C,  J.  was  absent  from 
Court  wfien  the  aiguments  were 
beard  in  iMs  ease,  and  in  tbe  eases 


of  Smiih  y.  Tt^pingg  p.  49I9  Hare 
y.  HortOHf  p.  498|  and  D09  v,  Rth 
gerSf  p.  550y  being  in  attendance  on 
Ills  majesty  in  council,  aad  there* 
fore  took  oe  part  in  the  j«d|Sineiils. 
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the  first  place,  the  plaintiif  was  not  bound  to  go  to  tbose         1833. 
places  at  which  the  remainder  of  the  title  deeds  were;  nor,      **-^v^^-^ 
in  the  second  place,  lias  the  defendant  fixed  by  notice  upon  v. 

the  place  at  which  he  would  exhibit  the  deeds.     When  a       ^^^yd. 
party  is  to  excuse  himself  from  liability  in  respect  of  an  act  Ve'ndll^not 
to  be  done  in  relation  to  another  party,  he  must  shew  th;it  he  bound  to  go  to 
has  done  every  thing  in  his  power  with  a  view  of  perform*  remainder  of 
ing  that  which  it  was  his  duty  to  perform ;  Lancashire  v.  '*^^®  ^•^ 
Killingworth(a).    The  cases  on  this  subject  are  collected  Second  point: 
in  a  note  to  Peeiers  v.  Opie{b).    The  covenant  in  this  case  Vendor  bound 
is  unqualified.     [Pryrie^  J.  The  only  question  is,  whether   °P^®° 
the  covenant  is  affected  by  the  subsequent  part  of  the  agree- 
ment, which  says,  that  if  the  vendor  shall  not  verify  the  title 
by  the  production  of  the  deeds  at  Norwich,  at  Lynn,  or  in 
London,  tiie  agreement  shall  be  void.]    This  was  a  stipu- 
lation made  in  favour  of  the  defendant*    The  deeds  were^ 
at  the  time  the  contract  was  entered  into,  at  these  three 
places.    This  clause  did  not  relieve  him  from  the  necessity 
of  giving  to  the  plaintiff  notice  at  which  place  he  intended  to 
verify  the  title.     It  might  be  contended  upon  the  covenant, 
that  even  if  the  defendant  had  given  the  plaintiff  notice  to 
attend  at  a  particular  place,  yet  the  plaintiff  would  not  have 
been  bound  to  attend,  and  that  therefore  if  the  plea  had 
stated  notice  and  refusal  to  attend,  this  would  not  have 
been  sufficient  to  excuse  the  defendant;  1  Rollers  Abr.  457, 
(U)  4, 5|  6  (c) ;  Com.  Dig.  Condition  (d).  Here,  some  of  the 
deeds  are  produced;  the  rest  might  have  been  delivered 
in  the    plaintiff's    absence ;   Stanley   v.  Hemmington  (e). 
[Parke,  J,  In  Sugden  on  the  Law  of  Vendors  and  Pur- 
chasers of  Estates  (/),  it  is  said,  **  To  entitle  a  vendor  to 
sustain  an  action  for  breach  of  contract,  it  has  been  said, 
that  he  must  shew  what  title  he  has,  it  not  being  sufficient 
to  plead  that  he  has  been  always  ready  and  willing,  and 
frequently  offered  to  make  a  title  to  the  estatCt'^ 

(a)  1  Comyns's  Rep.  116.  (d)  L.  5. 

(6)  a  Wms.  Saood.  d58,  note  3.  (c)  6  Taunt.  561 ;  2  Maiyh.  276. 

(c)  5  Vin.  Abr.  950,  pi.  4,  5,  6.  (/)  7th  edit.  333 ;  8th  ed.  235. 

vol..  II.  £  B 
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The  fifth  plea  is  bad,  as  it  admits  th^t  the  covenant  was 
not  performed  within  the  prescribed  time»  and  attempts  to 
excuse  the  non-peiformaQce  by  another  agreement  not  al- 
leged to  be  under  seal ;  Blemerhasset  v.  Pierton  (ja)t  Rogers 
V,  Payne  (Jb)f  Roe  d*  Gregson  v.  Harrison  (c)^  Thomson  v. 
Brawn  (d).  (The  counsel  for  the  defendant  here  intimated 
that  he  conceded  this  point  (e).) 

The  sixth  plea  is  open  to  the  same  objection.  This  plea 
attempts  to  vary  the  terms  of  an  instrument  under  seal^  1^ 
parol  agreement,  which  is  pleaded  as  accord  and  satisfaction. 
The  first  agreement  must  be  considered  as  void  and  no  longer 
subsisting,  to  let  in  the  agreement  stated  in  this  plea  as  ac- 
cord and  satisfaction.  [Patteson,  J.  referred  to  the  case  of 
Rede  v.  Farr{f).  Parke,  J.  The  word  "  void  "  in  the  agr^ 
ment,  must  be  considered  to  mean  **  void  at  the  option  of  the 
vendee."]  The  plea  is  also  bad  on  other  grounds.  If  it  is  to 
be  considered  as  a  plea  of  an  accord  executory i  it  is  not  aver*- 
red  that  die  substituted  agreement  was  carried  into,  effect. 
An  accord  ought  to  be  shewn  to  be  executed*  In  Lyn^i  v. 
.Bruce  (g),  where  >tf.  declared,  that  in  consideration  tliat  Jie, 
at  the  request  of  B.,  had  consented  and  agreed  to  accept 
and  receive  from  B,  a  cpmposition  of  so  much  ip  the  pound, 
4Apon  a  certain- sum  of  money  owing  from  JB.  to  A,,  in  full 
satisfaction  and  discharge  of  the  debt,  0.  promised  to  pay 
.the  composition ;  it  was  held  that  this  was  not  a  good  con- 
sideration to  support  an  assumpsit  against  .&.,  a  roereac*- 
cord  not  being  ground  of  action.  PeytQe's  case (4)^  whiph 
is  referred  to  by  Jiyre^  C.  J.,  in  Lynn  v.  Bruce^  goes  further, 
for  it  is  there  said,  f  If  the  thing  be  to  be  performed. at  a 
day  ta  come,  tender  and  refusal  is  not  sufficient  without 
actual  satisfaction  and  recompence;  James  v.  David  {i), 
Rayne  V.  Ortm.{k),  I:itch  y.  Sutton  {I).  [Parte,  J,  TJiat 
was  upt  an  action  for  unliquidated  damages,  which  this  is. 


(o)  3  Lev;^34. 

lb)  S  Wils.  37C. 
,  (r)  «  T.  R.  425. 

(d)  1  B.  Moore,  358. 

{e)  As  to  which  see  also  Oost 
V.  Lord  Nugent^  ante,  28. 


(/)6M.  &S.  121. 
(g)  2  H.  BlB.  917. 
(A)  gCo.Rep.  T9b. 
(i)  3  T.  R.  141. 
(A^  Crot  £li£.  SOS. 
(/)  5  East,  230. 
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and  therefore  that  case  does  not  apply.]  Brown  v.  Wade(a), 
Lobfy  V.  Gildarl{h).  [Parke^  J.  That  was  an  action  upon 
ft  bond  ^Vhicft  Imd  becoitie  absolute;  this  is  an  action  For 
vnfiqitidated  damages.  It  is  laid  down  that  an  accord  with 
mutual  ^^romi^es  to  perform,  is  good.  An  opinion  to  Ithat 
tWett  was  intimated  in  Ca^e  v.  Barber  (c),  and  the  Court  has 
acted  upon  it  in  one  or  two  instances.]  The  reason  whj  an 
lEiccord  is  not  a  defence  to  an  action  is,  that  ¥he  plaintiff 
hks  fto  remedy  upori  the  atcord.  Vase  V.  Barber  }ias  been 
cverrlilfcd;  Atten  v.  Hai-ris(d).  The  plea  likewise  is  ba4 
a§  tt  dbes  not  state  that  the  agreement  pleaded  in  accord 
was  iti  Vvritmg,  which,  as  the  agreement  relates  to  land,  if 
Was  hecfessiiry  to  dheW ;  1  TTms.  Scrwnrf.  276,  e;  Com.  Dig. 
Act\6ti  of  A^^umpsit,  F.  3  (e). 

The  surrejoinder  is  not  defeclive.  Thie  defendant  by 
his  pled  excuses  his  default  in  not' ekeCutiilg  (ibtiveyanc^s, 
b^ause,  hie  says,  that  the  plaintifif  did  dot  teilder  theiiil 
This  is  sufficiently  answered  by  the  replication  that  th^ 
defendant  did  not,  although  duly  required,  deduce  a  good 
tTtl^  befbr^  the  specified  time.  The  rejoihder  alleges  that 
the  defendant  Was  ready  and  willing,  and  offered  to  deduce 
6ucb  good  title,  so  that  conveyances  might  have  been  pre- 
pared ^d  tendered,  but  that  the  plaintiff  refused  to  have 
th^  Utie  so  deduced,  and  discharged  the  defendant  from  so 
deducing  thfe  same.  The  surrejoindei^  denies  that  the  de- 
fytidaiit  was  ready  or  willing,  or  offered  to  deduce  a  title,' 
niMb  ^IJfbj-thft.  .  By  the  demurrer  tb  the  surrejoinder  th^ 
d^etnJant  ildftifts  that  at  the  specified  time  he  was  unable 
to  diJdUbs  k  gt)oti  title,  and  therefore  there  could  hav6  been 
flo  tendiir,  arid  consequently  no  rbfusal.  Nor  could  there 
h^  dny  disehaifge  from  that  which  at  the  time  he  was  dis- 
AblM  frbm  doing. 

•  •      •  *  "  '  * 

JP.  Kelly f  for  the  defendant.     As  to  the  fourth,  plea.     U 

(a)  2  KeblesDdl.  1587. 

lb)  3  Ler.»66.M  .           •  (e)  Under  t\t^  title  **  When  it 

(c)  T.  Jones,>ld8.'  does  not  lie  without  r  memoranr 

(<0  1  Ld.  RayiA.  M;  SLulw.  dam  in  writing.'* 


RlPPIKGALt 
V. 
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1833.  is  not  intended  to  dispute  the  principle  ofjs^yf  invhjcli  bavp 
been  laid  down  in  the  ca8e9  which  have, Ue^n  cit^^  rThe 
whole  question  turns  upo^  the  meaningpC  thiSi.s^t^lQs.of 

LtoYQ*  agreement;  and  in  order  to  see  what  the.d^jT^ndant.is  bpund 
to  jdo«  it  is  necessary  to  look  at  the  whple  covenant.  .  Tb^ 
declaration^  which  sets  forth  the  material  partf^  qf.  the.deed 
with  reference  to  this  matteri  states  three. covai)f^it8;fir8|7 
to  deliver  an  abstract  before  the  30tb.  October ;,.SdJ/»  to 
deduce  and  shew  forth  a  good  title  to  the  prepM^Qs  fm  or 
before  the  dOth  November;  and  thirdly,  oiu  or  .befpre  the 
3th  January^  upon  receipt  of  the  purchase  rnQney^^tx)  exe- 
cute conveyances.  If  there  was  a  single  act  to  be  done  by 
the  defendant,  as  the  delivery  of  an  abstract^. wbich  could 
be  done  as  well  in  the  plaintiff's  absence^  by  ^^ivi^ry  at  his 
dwelling-house,  as  in  his  presence,.this  would  have' fallen 
within  the  principle  of  the  cases  cited*  .  The  naUire  of  the 
transaction  however,  it  is  evident,  requires  the  presence  of 
the  other  party.  The  defendant  could  not  dieducsQ  and  shew 
forth  good  title,  unless  the  plaintiff  or  some  one  on  bif  ben 
half  attended.  The  usual  course  ia^  in  the  first  place,  to 
deliver  an  abstract;  objections  ar^  then  made^^nd  the  pro* 
duction  of  certificates  and  other  documents  required*  Tbe 
deeds  are  then  to  be  compared  with  the  abstract, •  This 
cannot  be  done  without  the  presence  of  the  vqndee  or  his 
agent.  The  vendor  is  not  bound  actually  to .  tender  the 
deeds;  it  is  sufiicient  if  he  give  notice  that  be  is  ready  and 
willing  to  produce  them,  pursuant  to  the  effect  ^,ihe  cove* 
nant,  and  this  the  defendant  has  done  in  his  plea.  [^Taunr 
toHp  J.  Iw  your  plea  you  do  not  saiy  to  whiqh  lOf  tbje  three 
places  mentioned  in  the  covenant  the  plaintiff  was  to  come. 
How  was  he  to  know  where  to  find  you  f]  The  Court 
will  not  require  upon  the  plea,  allegations  of  aH  the  minute 
circumstances  attending  the  performance  of  the  covenants. 
The  title  deeds  may  have  been  distributed  in  all  tbe  three 
places.  [Taiin/on,  J.  It  cannot  be  necessary 'that  a  vender 
should  here  distribute  himself  into  as  many  different  places 
as  may  contain  some  one  or  more  of  the  title  deeds.  If 
that  were  so,  he  might  have  to  go  to  a  hundred  different 
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places.]    Th^d^^ds'are  bffen  in  possession  of  third  per- 

sbns,  Who  Arb  bdurid'  by  covenant  to  produce  them.    This    n,pp,„,j^£,, 

ieovenant  does  bot  import  that  the  deeds  are  to  be  delivered  v. 

I    ff  A  V  v% 

to  the  p^rty're'quiring  the  production  of  them,  so  as  to 
change 'thef  custody,  but  merely  that  the  vendee  is  to  be 
yeady  td  produce  them  for  inspection.  The  usual  course  is 
for  the  Vendor  to  lake  examined  copies  and  give  them  to 
the  vendee,  ^ho  then  may  go  to  inspect  the  original  deeds 
in  th^-'hatids  df  the  party  bound  to  produce  them.  [Tauji'' 
/o/i,  Jv'ThtJ  covenant  to  produce  is  with  the  party  who  is 
MW'fteddfAe'th^'vietiddr.  If  the  vendee  went  to  inspect 
the *dek}8;- tike  holder  might  refuse  to  produce  them  to  him, 
Vitid  H'berM'nbC  be  fiable  to  an  action  of  covenant  for  the 
tidrMpif6dilction.]  Were  a  covenant  of  this  sort  to  be  con- 
strued t6  tie  a  covenant  by  the  vendor  to  produce  the  deeds 
bibi'self;  it  \VoalJ  be  impossible  to  fulfil  the  covenant  when 
th6'd«^9'iir«  In  thb  hands  of  a  third  pafty.  [Parke,  J.  If 
a  venildf  be' in  that  situation,  he  should  take  care  to  qualify 
his  cofritract.  If  the  covenant  to  deduce  a  good  title  be 
absoluft^  bnd  unconditional,  it  must  have  this  construction. 
Inyofin*  tiotice  you  should  certainly  have  gone  further,  and 
have  sitid'thut  you  inhere  utiable  to  produce  all  the  deeds  at 
any  one'  phice,  and  that  they  could  respectively  be  seen  at 
Norwii^h;  LyuYii  and  London.]  In  practice,  that  which 
ba^  'b^«n'dotie  here  is  the  ordinary  course.  [Parke,  J. 
W«  At^  "hei^* upon' a  Question  of  strict  law,  arising  upon 
tiemurt'^r.}  Tliat  strict  law  v^^ill  be  construed  with  refer- 
ence^ to  tbe'j[>t'attid^.  '  [TatirttoH,  J.  The  law  supposes  that 
irvbi-yvMidor  'hbs'th^  deeds  in  hi^  own  hands,  and  in  his 
p<irw«i-«t6  i^r'odttcd  («i)0 


•  t.j 


V  (<0l:7h^r'4et^r  f^  bojafl^.tp  prp-  .  .t^e  exfentepf  the  jouroey;  Siigd. 

duce  the  deeds,  in  order  that  the  Vend.&Purch.  8th  ed.  387,  citing 

austrnci  hiay  l)e   examined  with  Sfiarp  v.  Page,  at  the  Rolls,  1815, 

tbem^  although  the  ^porefaBser  is  and  the  decision  of  a  Master  in 

HWt  tQ  be  f  ntlfle^  to  the  ciMtody  Chancery,  upon  a  reference  under 

of  them.    If  they  are  in  the  pos-  a  bill  for  a  speci6c  performance. 

session  of  a' third  person,  the  pur-  And  see  Rawlins  v.  Vincent,  Car* 

chaser  s^s  ^o  \hH  j^lace  Where  thew,  124. 
the  deedb  dwyikodi  fihe  idler  pays 


Sixth  plea. 


K^'^  As  tp  the  sixth  plea,  \ltie  objeclioa  |M>  ^  9r|^H«ie^ 

«^„^^^   wluch  is  pl^ded  b>  way  of  t^^i^d  wd  sHMifiaf)i«tipn.  U  «9A.iA 
v^  writingi  is  matter  of  special  demurrer.    [ParAe^J.  I  would 

♦k  ^ir*  repcMp?men4  you  tp  amend  this  plea^  if  yo^  thipfe  yom  can 
iaak€tai\y  tbipg  of  it.  It  is  quite  clear  that  yott  are  wrong 
now.  PcUteson,  J.  Do  not  suppose  that  the  Court  coa- 
^d^r  thatj  you  will  certainly  be  right  when  the  amendjment 
yk,  m»deO 

As  to  the  surrejoinder,  the  defendant  is  enlided  to^ 
a  judgment  on  the  second  breach  assigned  in  the  d^clara- 
ti^^  whij^h  states  the  non-conv^yange  ojsk  or  before  the 
8th  January,  1828.  The  articles  of  agreement  provide  that 
t^^  conveyance  shall  be  prepared  at  the  expense  of  th» 
plaintiff.  The  eighth  plea  states  the  readiness  of  the  den 
feudant  to  convey  according  to  the  covenant^  hut  that  tke 
plaintiff  never  tendered  any  conveyance  for  execution- 
The  replication  to  this  plea^  substitutes  an  entirely  new 
cause  of  action,  alleging  that  tl>e  defendant  did  qot,  o.n  or 
before  the  8th  January,  1828,  deduce  a  good  title,  where- 
fore the  plaintiff  could  not  tender  a  conveyance  for  execu-* 
tiou.  The  plaintiff's  reme4y  is  upon  the  former  breach, 
de  cannot  recover  for  not  executing  a  conveyance,  with- 
out himself  tendering  one  for  execution.  {^Parke,  J.  This 
seems  to  be  an  answer  to  the  second  breach,  because  the 
plaintiff  has  not  done  that  which  was  a  necessary  prelimi- 
nary to  the  execution  of  a  conveyance  by  the  defendant.] 

Austin,  in  reply.  If  the  replication  be  a  departure  from, 
the  declaration,  or  if  it  tender  an  immsiterial  traverse,  the 
fault  can  only  be  taken  advantage  of  by  special  demurrer. 

Per  Curiam. — ^Judgment  for  the  pfaiintiff  upon  the  de*- 
murrers  to  the  fourth  and  fifth  pleas,  and  leave  giye^,  to 
the  deCeodant  to  amend  the  sixth  plea(a),  by.  stetiflg  tba. 

(a)  In  Hilarjr  terni,  1834,  Aut-  affidavit  stating  that  the  deftad*. 

ten  obtained  judgment  from  ParAe,  ant's  attorney  bad  infbroMd  tba 

J.  in  the  bail  court,  upon  the  de-  pkintiiTs  attorney  thai  no  amaa^ 

murrer  to  the  sixth  plea,  on  an  ment  would  be  made. 
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Bgteethmt  tolkaf^  been  in  writing.    Judgment  fbr  the  de* 
feMdaiM  upon  €he  pleadings  on  the  seecMid  breiKsb(ci); 
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(a)  The  judgnaent  would  not 
purport  to  be  founded  on  the  In- 
MtfciMAc^  •!  die  •iimj*i»der,  (al* 
thifMug^  x)m  m  the  ia^e  of  law 
raised  for  the  determination  of  the 
Court  b^  the  demurrer  and  join- 
der,) bot  upon  the  insufficiency  of 
tbe  mfiiomoB  to  tlw  aighth  plea, 
which,  rendered  tbo  sufficiency  or 
insufficiency  of  the  rejoinder  and 
of  the  surrejoinder  immaterial;  see 
AdM^  ir(  l%nif»i,  8  Lev.  dO;  Jom 
v..il|i4(^6M94.  ^  AMlseeP^. 
go^^'s  cs|sey  5  Cot  Rep.  ^9  a ;  Dr, 


Bo7iham*s  case,  8  Co.  JRep.  1^20  a; 
3Vnor*s  case,  fb.  133  b;  MeHel 
Tt€dutnC%  CHS^  ^CoL^R^pi  llOb; 

irp«/erv«JacAionyilQlh40;  WoQ^ 
wird  V.  Ro6i?uon,  1  Stra.  302^ 
Anon,  2  Wils.  150;  Le  Bret  v.  Pa- 
f  i7/bn,  4  East,  503;  Batts  v.  CorT, 
3  Doi«L&  Ryl.  are,  and  8  Bwn^ & 
Cressw.474;  TAomofv.  Heo/Aom, 
3  D.  &  R.647,  and  ^  B.  &  C.  477 ; 
Com.  Dig.  Pleader,  (M.  1,  S,  3); 
Bac.  Abr.  PhiU  (nUi  Piluuiing^  (A) ; 
1  Wnis.  Saund*  285,  u.  5  ;» Stephen 
on  Pleadingi  2d  ed.  176. 


1889. 


RlP^INOALL 

e. 
•Leotb. 


Smith  v.  Topping. 

IfiOVJ^R  to  recovejr  the  value  of  tluree  pipes  and  three 
limBj^detof  wine.  Plea:  not  guilty.  At  the  trial  before. 
4kid^rsQn,  J,y  at  the  York  spring  assizes,  1833,  a  verdict 
w^s  jbuiid  Cor  the  pUintifij  damages  700/.,  subject  to  the 
oppjoniof  this  Court  upon  the  following  case: 

Xhe  plaintiff,  who  is  a  merchant  at  Hull,  was  the  true 
Qwo^r  of  the  wine*  The  defendant  is  the  assignee  of 
Robert.  Lumiitf  who,  before  his  bankruptcy,  was  a  wine- 
merchant  at  Hull,  for  some  time  previously  to  the  £lst 
July„  ld31|  the  win^  had  been  deposited  by  the  plaintiff 
in  the  c;^lia,rs  oi  Lmtdie,  and  was  and  remained  in  hi& 
po4&es3ioin  as  the.  reputed  owner  thereof*  wkh  the  consent 
and  permission  of  the  plaintiff,  the  true  owner  thereof, 
wilhiD'  the.  .7^  section,  of  the  Bankrupt  Act(a)^   until 


IfA.f  the  true 
owner  of  goods 
in  the  order 
and  disposi- 
tion of  £.,  de- 
mand them 
from  B.  before 
an  act  of  bank- 
ruptcy, they 
will  not  pass 
to  B.'s  assig- 
nees under 
6  Geo,  4, 
c.  16,  s.  78. 


{a)  6'&,  4,  C.  16,  s.  78,  which'en- 
attH  <*Jtei  ii^aB5»  baafacupt^ali  tfan 
time  be  becemes  bankrupt,  shall, 
by  the  «ooMnJ;  and  permission  of 
the  true  owner  thereof,  have  in 
his  posaesiipp>  erder  or  dispositioit, 
any  goods  or  chattels  whereof  he 


« 

was  reputed  owner,  or  whereof  he 
had  taken  upon  him  •iha  sale,  ak6i»- 
tion  or  disposition,  as  owner,  the 
conynissioners  shall  have  power  to 
sell  and  dispose  of  tlie  same,  for 
the  beneft^  of  the  creditors  under 
the  commission.** 
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1833.  the  demands  hereiuafter  mentioned,  and  also  until  the 
time  of  Lundies  bankruptcy,  unless  the  Court  shall  be 
of  opinion  that  these  demands  determined  such  consent 
and  permission.  On  the  said  21st  day  of  July,  intelli- 
gence having  reached  Hull  that  certain  persons  with  whom 
Lundie  was  supposed  to  be  involved  in  bill  transactions, 
had  stopped  payment  in  London,  Hare,  a  clerk  of  the 
plaintiff's,  (he  himself  being  absent  from  home,)  went  to 
Lundie*8  house  about  a  quarter  past  eleven  in  the  morn- 
hig,  and  demanded  the  wine  from  a  clerk  called  Hunter, 
(Lundie  being  from  home).  Hunter ,  after  consulting  with 
Lundie^s  sister,  who  lived  in  his  house,  refused  to  deliver 
the  wine  uutil  his  master's  return.  Soon  afterwards  Lundie 
returned,  and  about  one  o'clock  on  the  same  day  Hare 
called  again  at  the  house  and  saw  Lundie  himself,  and  re- 
quired the  plaiutiif's  wine  to  be  delivered  up  to  him  (Hare). 
Lundie  said,  "  It  is  an  unfortunate  aflfair,  I  fear  it  will  go 
to  a  bankruptcy,  and  I  do  not  know  how  I  can  act  without 
consulting  my  attorney,  but  to  give  up  the  wine  would  be 
shewing  an  undue  preference."  Hare  said,  ''  We  are  not 
creditors.  The  wine  was  not  sold  to  you."  Lundie  went 
away  for  a  few  minutes,  and  upon  his  return  said,  that  he 
would  not  deliver  up  the  wine.  On  Friday,  the  2,2d  July, 
at  nine  o'clock  in  the  morning,  Lundie  committed  an  act  of 
bankruptcy,  upon  which  a  commission  afterwards  issued 
out,  and  he  was  duly  declared  a  bankrupt,  and  the  defendant 
appointed  his  assignee,  who  thereupon  took  possession  of  the 
wine  in  question.  Previously  to  the  commencement  of  this 
action,  viz.  on  the  7th  January,  1832,  a  demand  wa^  made 
by  the  plaintiff  upon  the  defendant  to  deliver  up  the  wine,, 
and  he  refused  to  do  so.  The  plaintiff,  as  before  stated, 
was  absent  from  home  when  the  demand  of  the  wine  was 
made  by  Hare»  Hare  had  then  been  thirteen  years  in  the 
plaintiff's  service.  The  plaintiff  lived  in  the  country,  and 
was  frequently  from  home.  In  his  absence  Hare  transacted 
his  business,  opened  his  letters  and  answered  them,  having 
the  plaintiff's  authority  so  to  do«  but  did  not  sell  goods,  or 
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draw  or  indorse  bills  of  exchange  for  him,  nor  was  he  em-        idSS. 
powered  to  do  so.     He  saw  the  plaintiff  the  week  after  the 
demand  of  the  wine,  and  told  him  of  it,  and  he  approved      _    v. 
of  bis  having*  done  so. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  demand  made  upon  Lundie,  for  the  delivery  of  the  wine, 
upon  the  2 1st  July,  prevented  it  from  passing  to  the  defend- 
ant (his  assignee),  by  virtue  of  the  72d  section  of  the  Bank- 
rupt Act  (a).  If  the  Court  shall  be  of  opinion  that  the 
demand  had'  this-  effect,  a  verdict  is  to  be  entered  for  the 
plaintiff  for  the  value  of  the  wine,  on  the  21st  July,  1831, 
to  be  ascertained  by  an  arbitrator  appointed  for  that  pur- 
pose»    But  if  the  Court  shall  be  of  a  contrary  opinion,  a 

nonsuit  is  to  be  entered.     And  it  is  agreed  that  the  Court 

» 

shall  be  at  liberty  to  draw  any  conclusion  from  the  facts 
stated,  which  a  jury  ought  to  have  drawn  (6). 

•S.  Martin,  for  the  plaintiff,  was  stopped  by  the  Court, 

TomliHson  contrji.  The  question  which  arises  in  this 
case  is,  whether  the  clerk  of  the  plaintiff  had  authority  to 
demand  these  goods  from  the  bankrupt.  He  had  no  pre- 
vious authority.  To  a  certain  extent  and  in  certain  cases, 
a  subsequent  rati6cation  by  the  principal  of  an  act  done, 
will  have  the  same  effect  as  a  previous  authority.  The 
ratification  here  was  occasioned  by  the  circumstances  which 
had  intervened.  If  Lxindie  had  not  become  bankrupt,  it  is 
very  probable  that  the  plaintiff  would  not  have  ratified  the 
act  of  bis  clerk  in  demanding  the  wine.  In  the  interim 
between  the  demand  and  the  ratification,  the  rights  of  third 
parties  intervened.  [Parker  J.  We  cannot  consider  the 
clerk  as  a  person  having,  no  authority.  Taunton,  J.  The 
worda^  in  the  case  are,  that  in  the  plaintiff's  absence.  Hare 
"  transacted  his  business,*^  which  are  very  large  words.] 

(fl)  AnUf  431.  n  special  cote  the  court  is  substi- 

(6)  This  last  clause  seems  to  be      tuted  for  the  jury;  tecui  upon  a 
lidded  en  abundanti  cautelft;  as  in      special  verdict. 
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Several  excepticHis  «r&  engrafteil  upcfn  Ha¥i?%  a4illK>nly» 
Witlii  Tefereooe  to  ^ods  it  w«s'  verj  Umited^  'iciirQelji'aii;^ 
tkiitg<    ABMoiing^  however,  llMt  Hare  htnA  nnihwrity  from' 
the  plaintiff  to  make  the  demand^  yet  that  doM  notpre-' 
veat  the  right  ot  the  assignees  to  the  goods  from  attach- 
ingi  •  If  Diarby  v.  Smith  {a)  be  sliH  larw,  it  ia  conclusive  In 
favour  of  the  defendant*     Is  that  case  the  goods  weve'io' 
the  possessioo  of  the  baakrupt  the  daj  before  bss  baiik<- 
rMptcy-;  the  owners  of  the  goods  tben  veposseasecl  the^i^' 
selves  of  them.    This  was  considered  fvamhiloiiC^  and!  the 
assignee  of  the  bankrnpl  was  hei4  to  be  entitled  to>  Ibe- 
goods^  undev  21  J0C.  \,  c.  19'     As  to  ihe  time  of  repos^  * 
session,  that  is  predselj  this  case ;  Lord  Xenyofi'safs,  **  Ibe* 
trustees  saffered  the  bankrupt  to  have  the  possedsion^  oMkfr* 
and  disposition'^  of  the  goods,  down  t6  the  time  of  the 
bankruptcy,  and  therefore  the  case,  falls  within  the  vtrf- 
words  as  well   as   the   meaning  of  the  statute;  and  the 
as^gnee  is  entitled  to  the  possesaion  of  the  ^ods«     DoHtf 
V.  Smith  has  been  shaken  by  subsequent  decisfonH(&),  bnC 
is  recognized  in  Ex  parte  Smith  (c).     [Parke,  J.  I  nnssl  say 
I  thought  that  no  part  of  the  bankrifrpt  law  wee ' mors  cteaHy 
settled  than  this,  that  the  good«  ma»t  remain  in-  the  orckev* 
and  disposition  of  the  bankrupt  down  to-  the  time  of  com^^ 
mittiiig  the  act   of   bankruptcy;]      In   £a>  parte  Smith, 
Leach,  V.  C,  after  referring  to  Darhy  v.  Smithy  scewaed  to* 
take  this  view  of  the  question,  that  if  the  gooda  wepo  re- 
moved in  eontempiatien  of  imtkrupioj^f'  such  a  Hmkov^i^ 
would  bo  fraud«ile»t,  and  could  not  alter  the  poseeasion; 
but  that  if  the  renKMPal  wteve  not  made- in  contemplation  oT 
bankruptcy,  it  might*  be  dcMie  the  mooient  before  ^o  banfe^' 
ruptcy  takes  place,  and  the  property  removed  would  not, 
in  such  dkse,  pass  to  the  assignees..    [Pttrke,'J,  The  Vice*^ 
CbanceHor  seems  to  have  thought  Darby  v.  Smith  a  caao 
of  fraadnlent  preferedee.]     The  words  used  by  the  Vice- 


(a)  a  T.  R.84;  Cagrey  v.  Dor- 
bify  6  Ves.  488,  491,  4,  S.  C. 
{h)  Vide  Horn  v.  Bakery  9  East, 


215,  233,  6;  Jonei  v.  Dw^r,,  15 
East,  2  ],  S4;  CuUeo,  B.  L.  295. 
(c)  Suc/e's  Bankruptcy  Cases,  149* 
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Cbanoellor^  wbetl  speaking  of  that  case,  are,  *'  withdrawn        1099, 
in  ooQteniplatton  of  bankruptcy."     The  distinction  which       ^^v-^^ 

Smith 

he  takes  is  supported  bj  analogy  to  the  case  of  a  fraud u-  y^ 

leot  preference,  Toppiko. 

Paeiu*  J  .(a). — This  ia  a  very  clear  case.  It  ia  now 
perfecliy  settled  and  eatablished,  that  atsigneea  afe  not  en- 
titled to  aay  thing;  under  the  7id  section  of  the  Baokriipt 
Act,  unkaa  the  liankrupt,  ai  the  time  he  became  kanfcrupt, 
had.  the  posaesaioo  of  the  goods  of  which  he  was  r^pnied 
owner,  fty  the  comefU  aad  permismu  of  the  true  owMer. 
Herer  the  goods  wfre  in  the  possession  of  the  bankrupt 
uoftil  a  slteirt  interval  before  the  bankruptcy,  with  aucb  per* 
QWsaicfeiv  On  tb^  day  before  the  bankruptcy.  Have,,  the 
plaintiff's  clerl^  who  it  appears  transacts  his  business  in 
hia  absence,  applies  at  the  bankrupt'^  office  for  a  return  i4. 
th#<  wine,  and  meets  with  a  refusal  fronv  the  bankrupt's, 
clarify  the  bankrupt  himself  being  then  absent.  On  the. same 
afternoon,  Hare  repeats  the  demand  to  the  bankrupt  binjL- 
sel4  and  is  refund*  Therefore  it  is  quite  clear  that  at  the 
tiineof  the  baaJuuptgy,  which  took  place  on  t|^e  following 
nyjiraing,  the;  bankrupt  bad  not  the  possession  of  the  goods 
withMe  €09isent  and  permissii^  of  the  true  owner*  Sup- 
posing that  Hare  was  not  properly  auth^ria^  at  the  time, 
yet  a  party  may  bring  trover  in  respect  of  a  demand  by  a 
pet SOA  acting,  as  his  clerk,  and  a  refusal  by  the  party,  who 
would  thus  be  assuming  a  right  of  property  over  the  go«dsu 
1  think  wo  must  take  it  that  there  was  full  authority  in 
Haref  and  therefore  the  deuKiqd  made  by  him  was  as  e^ec- 
tual  as  if .  it  had  benn  «Ade  by  the  master* 

r 

TAijHoroii,  J,  and  PATTa&ojr,  J.  oencurred* 

Postea  to  t^e  plsMPilM*. 

■  (a)  Denman,  C.  J.  was  absent  from  Court. 
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4833. 

Smart  v.  Hutton- 

Trespass  lies     TRESPASS  for  assault  and  false  imprisonmentV     Plea: 
^foranar^   not  guilty.     At  (he  trial  at  the  last  Spring  assizes  for  the 
rest  made  by    county  of  Lincoln  before  Denman,  C'.  J.,  it  appeared  thiat 
color  of  a  war-  the  defendant  Was  sheriff  of  Lincolnshire^  and  that  the'ac- 
rantuadera     |j^j„  ^^^  brought  to  Recover  compensation  for* ah  ihjiiry 

done  to  the  plaintiff  by  the  sheriff's  officer.  A  waWfcVit 
upon  a  fi.  fa.  was  directed '  to  one  Woodrqffe,  a  sheriffV 
officer,  to  levy  16/.  O5.  6d.  Woodrofe  made  a  levy  accord- 
ingly upon  the  defendant's  goods ;  and  shortly  afterwards' 
received  notice  that  the  landlord  claimed  a  sum  of  35?.  for 
a  year's  rent.  The  goods  were  sold  ;  but  the  proceeds  of 
the  sale  amounted  only  to  the  sum  of  30?.  1 15.,  ivhich  was 
not  sufficient  to  satisfy  the  claim  of  the  landlord.*  Upoti 
this,  Wcodroff€y  without  any  further  authority/  arrested  the^ 
plaintiff,  and  carried  him  to  gaol,  where  he  remained  about 
twenty  days. 

It  was  objected  on  the  part  of  the  defendant,  that  lie  was 
not  liable  for  the  conduct  of  his  officers  under  these  circum-' 
stances.  In  answer  to  this  objection,  AckwortK  vl  Kemp  {a)' 
and  Siurmey  v.  Smitkib)  were  cited.  The  leaVned  judge 
being  of  opinion  that  those  cases  were  distinguishable*  front' 
the  present,  directed  the  plaintiff  tb  be  nonsuited. 

In  Easter  termf  last,  Humfrey  obtained  a  nil^  nist  to  set 
aside?  the  nonsuit  and  for'af  new  trial.        •  ■  >•  *     ^  •       "  " 


, ...       ,  .,.•.      *   .'j        .» 


jidams,  Seijt.  now  showed  c^use.  There' Wust-b^  ^omei 
limit  to  the  doctrine,  'that  'the  sheriff  is  lA  ^11'  ea^es  to  be 
identified  with  his  officer.  The  officer  in  this  case  acted 
entirely  without  authority  from  Kh€  sheriff)  knd  ^  ^th*  ttie 
grossest  ignorance.  It  was  contended  at  the  trial,  that  the 
sheriff  was  Kable  fortUe  whole  df  the  ^period  thai  the  de- 
fendant  was  confined.     If  a  sheriff  is  to  be  liable  for  the  act 

(d)  1  Doagl.  40,  43.  (6)  11  Eas^,'a5.    '  ' 
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of  a  gaoler^  where  he  has  no  authority  at  all  for  his  act,  i833. 
there  will  be  no  limit  to  the  responsibility  of  the  sheriff. 
The  true  distinction  is  taken  in  Rollers  Abridgement  (a).  Si 
home  soit  arrest  per  les  bailies  del  vicount,  et  sur  ceo  il 
nionstre  al  eux  un  supersedeas  a  deacharger  luy,  et  les  bai- 
lyes  ceo  refuse  et  luy  detayne  apres  eu  priscMi^  il  avera 
faux  imprisonment  vers  les  bailies,  ei  nemy  vers  le  vicoimi. 
There  is  no  di^erence  between  that  case  and  the  present. 
Suppose  the  bailiff  acted  upon  a  writ  already  executed, 
could  it  be  held  that  the  sheriff  was  liable?  [Parke,  J* 
Here,  the  bailiff  receives  the  writ  for  the  purpose  of  exe- 
cuting it.]  The  liability  of  the  sheriff  is  not  to  be  measured 
by  the  ignorance  and  the  stupidity  of  the  bailiff. 


I  • 


Humfrej/  in  support  of  the  rule.  The  chief  justice  at 
the  trial  expressied  great  doubt  upon  this  question*  It  is 
aubmitted^  th^t  for  all  civil  purposes  the  bailiff  and  the 
sheriff  are  to  be  considered  as  one  person,  and  that  the 
aheriff  is  answerable  civilly  for  all  the  acts  of  his  officer.  Thus, 
where  the  bailiff  takiss  the  goodsof  J  ^  instead  of  those  of  jB., 
where  a  defendant  is  arrested  after  the  return  day  of  the 
vfTit,  Yf\iwe  upon  a  writ  issued  into  one  county,  the  bailiff 
arrests  in  another  county,  and  where  one  person  is  arrested 
instead  of  another,  the  sheriff  is  responsible  for  the  act  of 
his  officer ; .  Saund^rs(m  v.  Baker  {b\  Woodgate  v.  Knatch" 
buUif^f  AfChworih  v.  Kempid),  Parrot  v.  Mumford(e); 
this  was  the  doctrine  laid  down  in  the  older  cases;  and  the 
principle  has  since  been  recognized  in  Balme  v.  Huiton  in 
error  </).  •  ParraU  v.  Mumfard  is  expressly  in  point. 

(H^ce.  l^e  wi^s  stopped  by.  the  Court.) 

Denb((an^  C»  J< — The  rule  must. be  made  absolute. 

(tt)  %  Roll.  Abr.  ;)59,  TVefpoSf^  {d)  \  Doagl.  40, 43. 

pt.  10,   and    18  Vin.  Abr.  458,  \e)  3  EBp«  N.  P.  C  585. 

Trespau,  pi.  10.  (/)  9  Bingh.  471,  3  MoQre& 

(h)  SWils.  809;  2  W.  Bla.832.  Scott,  1,  1  Croznpton  &  Meeson, 

(c)  3  T.  R.  148. .  262,  S.  C. 
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1833.  Pabkb,  J.-^If  ikts  «heti4r  puts  into  th«  bbrtdoe^  iiM  t»ffi» 

cer  a  writ,  he  and  ih^  officer  are  to  be  c<MGiMered  ii^r  «it« 
person,  for  everj  thing  the  officer  di^e»  under  colour  «f  thai 


SaABf 


HOTtON.        ^Ht 


Taunton,  J.  and  Pattbson,  J.  concurred. 


Rule  absoliiti^. 


Hake  V.  HoRTON. 

B?  the  grant  of  Case.  The  first  cooiil  of  the  deciatHtfoA  slated)  thM 
fixtunw  pass  Certain  iron-foundries,  machinery,  apparatus,  and  furniture, 
Secui^  where  dweliing'^h^uses,  Warehouses,  shops,  ytttdij,  and  gHrd^s, 
ration  of°^t1-  ^^^  ^^^  appurt0nanaes>  situate  ftc,  and  dive^,  to  ^t,  t^t^fity 
cular  fixtures    cranes,  twenty  boilers,  twenty  furnaces  (attd  other  oppbratus, 

in  the  convey-  .  .  ,  .  v  .       .  .  • 

ance,aninten-  machinery  and  good$),  wei*6  lu  the  possessibn  iknd  bci^UpA'- 
to  excludr"  ^^^  ^^  *^  Wiliiam  Baile^^  as  tenant  thei»eof  lo  the  plafeitiff, 
other  fixtures  the  reversion  belonging  to  the  plaititifF :  yet  thte  defendaUC 
value  and  im-  ^^'  knowing  &«.,  but  contriving  to  tajui>e  the  pfaintiff  \h 
portance.         his  reversionary  estate  and  interest  of  atid  in  the  saiil  irotfi^* 

Where  A 

executes  a  '  foundries  ei«i  (cc»  whilst  the  same  wefe  sd  in  tfie  poMe^^ 
deed,  and  de-  gioQ  of  Baiiev  as  tenant  iheredf,  and  whikfl  th^  pialiftttff  WM 

hversittof.  ,    ,        •  ^  .»  -  *  ^**. 

as  an  escrow,  so  uiterested  therein  as  aforesaid,  to  wit,  on  8to.,  wrongnttty 
to  be  delivered  and.tunjustly.  Without  the  leave  or  Ketende  of,  Md  against  lh« 

to  C.  on  a  cer-  j        ^ '  >  o 

tain  event.       Will  of  the  plaintiff)  brdke  and  en^eretl  th^  Miid  irofl^btm-^ 

STSb/c.  **•■  *^'>  •"**  *^®  ^P»  ^^^^  **^*^  ^^^^  ^^'  plecfe§,  prOli- 
is  prima  fiicie    trated -and  destroyed  th<i  samb,  and  th6tt  and  there  stiiMd, 

the  peiform-     took  and  carried  away ;  and  afteTwairds,  on'fhe^t]tty  iMd  j^t 

anceof  the       aforesaid,  converted  to  his  own  use  the  said  ihachinerf  &c. 

which  ^ere  affixed  lo  the  plaintiff  *ii  i^everaionaty  Htthtt»  and 

interest  in  the  said  iron-foundry  machinery,  and  scattered 

and  spread  the  SMMO  iMer  with  large  i](uAh(ltl^  drbri^Vs, 

stones,  mortar,  abd  t'ubbish,  and^bntiUu^  tbe  same  sti'8<iat- 

tered  and  spread,  greatly  injuring  the  siridreversioiiary "estate 

of  the  said  plaintiff  th^ein  thewee  hitherto.    'By  means  6f 


condition. 
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wUcb  •everal.  premises  the  plabtiff  hatk  l>den  sind  U  greatly        tss^. 
iojur^i  ppfjudiced,  and  aggrieved  in  his  reversioiHiry  estate       ^^"^ 
and  intereat  of  and  in  the  said  iron-foutidry  &Ci  ao.  in  the  9. 

occupation  of  Bailey,  as  tenant  thereof  to  the  plaintiff  as       Horton. 
aforesaid  (to  wit),  in  the  county  aforesaid.     Second  countt 
trover  for  the  maohinery  ^c^    Plea :  the  getieral*  iaaue. 

At  the  trial  before  Parke,  J.  at  the  last  Spring  amizes  for 
the  county  of  SMifford,  the  following  facts  appeared  :-^ 

16th  November,  1830^  the  defendant  agreed  to  sell  to 
Bailejf,  and  Baiky  agreed  to  buy,  the  fee  simple  of  andiron- 
foundry,  lands,  and  dwelling-houses,  for  4,500/.  At  th^ 
same  time  an  agreement  was  entered  into  by  the  same  par» 
Men  for  Ibe  sale  and  purchase  of  the  trade,  fixtures,  fixed 
nMcbiDefy^and  utensils  on  the  premtaea;  which  latter  «gree«» 
meot.iviis not  ultimately  carried  into  effect.  It  wa^  efter^ 
wardsi  agreed  between  Bailey  and  the  plaintiff  that  the 
la,tter  sb^ld  advunee  3,dOO/.  of  the  purchase  moneys  to  be 
sficure^  by  mortgage  on  the  premises. 

.^M  February^  i83],  by  indenture  between  the  defendunt 
of  jUlB  £r8t  part,  one  William  Spurrier  of  the  second  party 
JSaifeyoSthe  thij-dpart^  and  the  plaintiff  of  the  fourth  part  ^ 
aftayr  teeitingi  that  by  certain  indentures  of  lease  and  reteaae 
Qf.tbe.7tb  nnd  8th  of  DeCr  18d5|  to  which  Spurrier  %nd  the 
defendant  were  parties,  for  the  considerations  theiBiii  me»* 
taaoedf.  aU  that  iron^oundry,.  tog^er  with  the  two  dwelU 
iifg-bowes,  werebouaes>  ahops,,  yarda^  gardens,  and  appuM 
tMi«tfPQf» .thereto  belengingi  sttMate&c<,  were  limitedto  such 
u^ea^andMpp^.auch  tmsta  ^i^  the.  defendant  fagr  any  deed  ot 
WjTMitig  shwldfifoviitime  to  tioue  appoint;  and  indefai|ltof 
«li^  j^fliaintment^.tq  l^e  ufe  of  the  defendant  and  bis  aai 
sigiis  during  bi9  life,,  with  a  limitation  to  the  use  of  Spurrier^ 
hia  ej^eciutofa  8tc.,  daring  lh«.  natuval  Ufe  of  tbe  defendant, 
ia.^uat./ar  .the.  defendant  and  bia  ^ssign^  during  hia.lil^i 
v^i^b,  nBi|>^ind^>Oi«tbe.  use  of  the  defendant,  his  heii«  and 
af/^igqf  j:  und^eoUing  that  tbe  defendlint.had  cqntradted  i*ith 
J^tji^^%,t^  $ibj^)iU4e  «ale.|o.  .Bei/iy  4d  the  saidifoundry 
iffi^.yiifh  thfir  appmtctfaaeeai  aad  the  fee  aisiple  and  inhe- 
ritance thereof  in  possession^  free  from  incumbrances,  at 
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1833.      •  4^500/.:  and  reciiing  that  Bailey  bad  requeated  theplaintiflf 
Hare        ^  advai^ce  .and  lend  him  the  sum  of  3^500/.  to  enable  him 
V.  to  CQoipjete  hjs.sai^  pyurchase,  which  the  plaintiff  had  agreed 

iQjdo  oi\' having  tha  saioe^. together  with  interest  thereupon^ 
secured  by  way  of  mort;gagie  upon  the  said  foundry,  mes^^ 
suages,  Jands,  $ind  olher.bereditaments  in  manner  thereinafter 
meoiioned:  it  was.M'itneased,  that  the  defendant  did  thereby 
appoint  that,  the  foundry  8cc.  should  thenceforth  remain 
and  be  to.  the  use  of  the  plainliff^  his  heirs  and  assigns; 
and  it  was. also  witnessed,  that  in  pursuance  and  further 
performance  of  the  said  agreement  the  defendant  bargained, 
sold,  and  released,  and  Spurrier  at  the  like  request,  and  by 
the  direction  of  Bailey  and  the  defendant,  did  gcaut;,  bargain, 
sell,  alien,  release,  and  confirm  unto  the. plaintiff  in 'his 
actual  possession  &c.,  all  and  singular  the  said  irfin-fotmdry 
8u:.,  then  in  the  occupation  of  the  defendant  and  the  widow 
Farley:  and  also  all  that  close,  piece  or  parcel  of  land  or 
ground  called  the  Foundry  Field,  also  thereinbefore  particu- 
larly described  (except  ao  much  of  the  said  cloae  or  parcel 
of  land  as  the  defendant  some  time  since  soU  and  conveyed 
to  WhUakeTf  and  which  contains  by  admeasureipent  1,430 
square  yards,  oc  thereabouts),  asd  the  dwelling-houses  .Ofid 
buildings  erected  thereon,  and  all  and  singular  other  ihe  here- 
ditaments in  and  by  the  said  indentures  of  lease  and  release  of 
the  7th  and  Bth  December^  I S25,  together  with  all  grates  ia 
and  about  the.  said  two  dwellingJumses  and  the  breuhhouses 
thereto  belonging,  and  all  fruit  and  other  .treeagrowing.uppn 
the  premises ;  and  all.  bouses,  cottages  &c«9  habendum  to 
the  plaintiff,  this  heirs  and  assigns,   .  Proviso,  for,  reconvey^ 
ing  to  Bailey  and  his  heira  upon  paym^t  of,  4>O00A  and 
interest* 

£8th  April,  IQSl,  Bailmf  borrowed  of  the  plabtiff  the 
further  sum  of.  1,600/.,  jwhicb  he  also  chaiged  on  the  pre* 
miaesw  «     .    *  » 

90th  Aprils  1831,  i2M/((?y.  obtained  Xhe  e]bclusive.possea« 
sion  of  the  premises  and  iixtnres.  . 

June,  183 J,  in  consequence  of  a  disagreement  between 
the  defendant  and  Bailey  as  to  the  price  which  Bailey 
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should  pay  for  the  trade,  fixtures,  machinery,  &c.,  under  the 
second  agreement  of  l6th  November,  1830,  the  defendant 
entered  upon  the  premises,  and  severed  the  fixtures  8cc.  from 
the  freehold,  and  carried  them  away.  For  this  taking  and 
carrying  away  the  present  action  was  brought. 

The  fixtures  in  question  consisted,  amongst  others,  of  a 
steam-engine  and  boiler,  built  in  brick- work,  the  ciils  of  which 
were  let  into  the  ground  six  feet ;  and  of  four  cranes,  of 
which  two  were  in  the  foundry  and  two  others  in  the  yard 
adjoining,  all  being  fixed  into  the  soil  by  cills  of  the  depth 
of  twelve  feet.  These,  together  with  other  fixtures,  ma^ 
chinery  and  implements,  had  been  used  by  the  defendant  in 
his  trade  of  gasometer  and  boiler  maker. 

The  deed,  after  being  executed  by  the  defendant  Spifr* 
rier  at  Binniugham,  was  delivered  to  one  Caldecott,  a  clerk 
of  the  attorney,  who  attested  the  execution,  to  be  delivered 
by  Caldecott  on  die  completion  of  the  purchase.  Upon  this 
it  was  bbjected,  that  the  deed  had  only  been  delivered  as  an 
escroikr.  The  learned  judge,  however,  overruled  the  objec*^ 
tion.  It' was  then  further  objected,  that  by  the  deed  the 
traded  fixtures,  machmery,  and  implements  in  the  foundry^ 
Ad  nbt  pass  to  the  plaintiff;  upon  which  the  learned  judge 
nonsuited  the  plaintiff.  Leave  was^  however,  given  to  the 
plaintiff  to  move  to  enter  a  verdict  for  600/.,  the  amount  at 
which  Uie  jury  had  estimated  the  fixtures,  or  for  35/.  for 
diimages  for  excessive  injury  done  to  the  premises  in  remov** 
mg  the  fixtures,  or  for  both  these  sums. 

It)  Easter  terra  followmg,  Talfourd^  Serjt.  obtained  a 
rule  to  IbHow  oause  why  a  verdict  should  not  be  entered  for 
the  plaintiff  for  600/.,  35/.,  or  635/. ;  against  which, 
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Mauh  and  1{.  V.  Richards  now  shewed  cause.'  This 
Case  ftiises  three  questions ;  whether  the  mortgage  deed  to 
the  plaintiff  was  delivered  as  an  escrow ;  whether  by  that 
deed  the  steam-engine,  boiler,  cranes,  and  other  fixtures  in 
the  foundry,  were  conveyed  to  the  plaintiff;  and  lastly, 
whether  the  declaration  is  framed  so  as  to  meet  the  de- 

VOL.  II,  F  F 


432  CASES  IN  THE  KINO's  BENCH, 

1833.         mand  for  damages  for  the  injury  done  to  the  freehold  in 
removing  the  fixtures  from  off  the  premises. 

I.  The  deed  was  delivered  by  the  defendant  Spurrier  as 
an  escrow  only.     It  is  true  that  in  Comyns^  Digest  {a) 

Delivery  as  an  ^^  ^^  ^^'^>  '^^^  ^^  ^^  delivered  as  his  deed  to  a  stranger,  to 
escrow.  \y^  delivered  to  the  party  on  the  performance  of  a  condi- 

tion, it  shall  be  his  deed  presently ;  and  if  the  party  obtains 
it,  he  may  sue  before  the  condition  performed."  But  in 
Johnson  v.  Baker  {b\  it  was  said  by  the  Court  that  the 
position  in  Comyns  was  not  correct,  and  that  the  ca^e  which 
is  cited  as  an  authority  for  the  passage  (c)  was  ultimately  de- 
cided the  other  way  (d).  The  circumstance,  therefore,  of  the 
deed's  having  ultimately  fallen  into  the  hands  of  the  grantee, 
cannot  operate  as  a  delivery.  The  deed  was  delivered  to 
Caldeeoit  to  be  delivered  by  him  to  the  plaintiff  upon  the 
completion  of  the  purchase.  No  betrayal  of  his  trust  by 
Caldecott  could  alter  the  intention  of  the  parties  who  had 
delivered  the  deed  to  him. 
Second  point:  II.  Then  as  to  the  question  upon  the  construction  of  the 
of  the  deed.      ^^^^  itself,  the  term  iron-foundry  ought  to  be  entirely  laid 

out  of  the  question.  The  building  had  once  been  used 
as  an  iron-foundry,  and  is  now,  for  that  reason,  called 
by  that  name.  In  the  case  Ex  parte  Quincy  (e)  it  was 
held,  that  by  a  mortgage  of  a  brewhouse,  the  utensils  and 
implements  necessary  to  carry  on  the  business  of  a  brewer 
did  not  pass.  Whether  or  not  the  fixtures  did  pass,  de- 
pends upon  the  construction  to  be  put  by  the  Court  upon 
the  whole  of  the  deed.  If  it  was  the  intention  of  the  par- 
ties to  convey  the  fixtures  by  the  deed,  it  will  be  the  first 
instance  in  which  parties  with  such  an  intention  have 
omitted  to  specify  articles  of  so  much  value.  It  cannot 
be  supposed  that  the  parties  intended  to  pass  these  fix- 
tures, as  they  have  specifically  mentioned  fixtures  of 
greatly  inferior  value^  and  have  left  these  entirely  unnoticed. 

(a)  Tide  FaiL  (A,  3.)  and  Roe's  case,  1  Leon.  152. 

(b)  4  Barn.  &  Aid.  440.  ((/)  Fra.  Moore,  300,  pernomen 

(c)  2  Roll.  Abr.  25,  I.  30;  (13  Degoze  v.  Rrme. 
Vin.  Abr.  24,  pi.  3);  and  Degoty  (e)  1  Atk.  477. 
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No  rule  is  better  established  than  this,  that  where  a  deed        i883. 
enumerates  some  fixtures^  no  other  fixtures  will  pass  except 
they  are  ejusdero   generis,  inasmuch   as   expressio   unius 
est  exclusio  alterius.     {^Patteson,  J.    If  in  a  conveyance 
of  three  houses,  the  fixtures  of  two  were  mentioned,  those 
of  the  third  would  not  pass.]   This  is  a  stronger  case ;  here 
the  fixtures  not  mentioned  are  of  the  greater  value.     If 
there  had  been  a  mere  conveyance  of  the  iron-foundry, 
without  mention  in  the  deed  of  any  fixtures  whatever,  it 
may,  perhaps,  be  conceded  that  these  fixtures  would  have 
passed.     [^Patteson,  J.   There  is  no  doubt  that  when  you 
convey  the  freehold,  whatever  is  affixed  to  the  freehold 
will  pass,  unless  you  can  collect  from  the  deed  that  some- 
thing so  affixed  was  not  intended  to  pass.]    It  is  clear  upon 
this  deed  that  the  fixtures  in  question  were  not  intended  to 
be  conveyed.     In  Thresher  v.  The  East  London  Watenoorks 
Company  (a),  it  seems  to  be  admitted  by  the  Court  that 
evidence,  similar  to  that  of  the  agreement  between  Bailey 
and  the  defendant  relative  to  the  trade,  fixtures,  &c.,  may  be 
received  to  explain  the  meaning  of  the  deed.     From  that 
agreement,  it  is  manifest  that  the  parties  never  contemplated 
that  the  deed  should  operate  to  pass  the  fixtures,  but  intended 
that  these  should  be  the  subject  of  a  separate  arrangement. 

III.  Upon  the  last  point,  assuming  that  the  defendant  was  Third  point: 
entitled  to  remove  the  fixtures,  the  form  of  the  pleadings  r"*'"i[^ii^  ^^^ 
is  not  such  as  to  entitle  the  plaintiff  to  give  in  evidence 
the  unnecessary  injury  done  to  the  building  in  removing 
them.     The  action  is  brought  for  the  recovery  of  the  fix- 
tures, and  the  declaration  is  framed  to  attain  that  object  only. 

Talfourd,  Serjt.  Cripps,  and  HogginSf  in  support  of  the 
rule. 

I.  As  to  the  first  question  :  the  deed  is  found  in  the  pos-  First  point. 
session  of  the  plaintiff,  which  shews  that  the  transaction 
has  been  completed,  and  that  the  condition  upon  which 
it  was  to  be  given  up  by  the  clerk  has  been  performed. 
{a).  4  Dowl.  &  Ryl.  6^;  2  Bani.  &  Cress.  608. 
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1833.  IL  As  to  the  second  question^  it  is  said  that  the  term 

^  iron-foundry*  ought  to  be  laid  out  of  the  question,  for  that 
V.  it  was  used  merely  as  a  name,  and  not  by  way  of  descrip- 

HoRTON.  i\qj^^  There  is,  however,  no  ground  for  such  an  assump- 
^  po^°  •  ii^i,^  'piijg  IjiiJ  i^^^q  q  foundry,  and  might  again  be  used  as 
suchy  and  for  this  purpose  the  cranes  are  a  very  necessary 
appendage.  Consequently,  a  conveyance  of  the  foundry 
would  pass  the  cranes  and  such  other  fixtures  as  are  neces- 
sary for  carrying  on  the  business  of  the  foundry.  In  Shcp- 
parits  Touchstone  (a)  it  is  said,  *'  the  incident,  accessary, 
appendant,  and  regardant,  shall  in  most  cases  pass  by  the 
grant  of  the  principal,  without  the  words  cum  pertinentiis." 
So  ^* accessorium  sequitur  suum  principale.*  It  is  also  said 
in  the  same  work  (6),  that  by  the  grant  of  a  mill,  the 
mill-stone  will  pass,  even  though  at  the  time  of  the  graut 
it  be  actually  severed  from  the  mill,  because  it  is  a  parcel  or 
of  the  essence  of  the  mill.  [Patteson,  J.  It  was  held  in 
Place  V.  Fagg  (c),  that  by  the  mortgage  of  a  mill,  the  stones, 
tackling,  and  implements,  passed.  It  will  hardly  be  dis- 
puted as  a  general  proposition^  that  these  fixtures  would 
pass  under  a  conveyance  of  the  foundry  by  general  words ; 
but  the  question  is,  whether  it  is  not  to  be  collected  from 
this  deed  that  the  fixtures  belonging  to  the  foundry  were  not 
intended  to  pass.]  With  regard  to  the  use  which  has  been 
made  of  the  maxim  expressio  unius  exclusio  est  alterius,  it  may 
be  answered,  that  at  the  time  of  this  grant,  the  two  dwelling* 
houses  were  in  the  occupation  of  tenants,  and  consequently 
the  fixtures  in  them  would  not  pass  to  the  vendee  without 
express  words.  \Grymes  v.  Boweren(d)  shews  that  the 
right  to  fixtures,  as  between  landlord  and  tenant,  stands  upon 
a  different  footing  from  that  as  between  vendor  and  vendee. 
Here  it  would  not  be  supposed  that  the  party  had  a  right  to 
the  fixtures  in  houses  unless-  specially  named.  [ParAe,  J. 
It  does  not  appear  in  the  deed  that  the  dwelling-houses  were 
in  the  possession  of  tenants.]     In  Comyns^s  Digest,  Grant, 

{a)  Vol.  1,  page  89.  (c)  4  Mnnn.  k  Ryl.  2/7. 

(6)  Ibid,  page  90.  {d}  6  Bingh.  437, 
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(E  3)  {a\  it  18  said,  **  if  a  man  has  an  house  in  A.,  and 
houses  and  lands  in  B.,  and  devises  his  house  in  A.  to  one, 
and  (having  demised  the  houses  and  lands  in  D.  rendering 
rent)  all  these  his  lands,  meadow  and  pasture,  in  B*  to  ano* 
ther,  his  houses  then  pass  bj  the  word  lands,  though  he 
mentions  his  house  in  A.  expressly.''  If  the  land,  where 
the  foundry  stands,  had  been  conveyed  and  set  out  by  metes 
and  bounds,  without  the  mention  of  any  foundry,  that  would 
have  been  sufficient  to  pass  the  foundry,  and  all  the  fixtures 
with  it;  Colegrave  v.  Dias* Santos  (6).  Tliese  fixtures 
could  not  have  been  seized  by  virtue  of  a  fi.  fa.  issued  to 
take  the  goods  of  Bailey,  Steward  v.  Lombe(jc) ;  norif  jB<i»« 
ley  had  become  bankrupt  would  they  have  been  in  his  order 
and  disposition,  so  as  to  pass  to  his  assignees ;  Horn  v* 
Baker  {d).  [Parke,  J.  That  went  on  the  ground  that  the 
Stat,  of  Jac.  I  applies  only  to  movable  articles.]  The 
craues  may  be  considered  as  '^  erections  and  buildings,"  and 
as  passing  by  the  deed  under  those  terms  ;  Naylor  v.  Col* 
Huge  (fi).  Ex  parte  Quincy  (f)  decided  that  utensils,  not 
fixed  to  the  freehold,  did  not  pass  by  a  grant  of  a  brewhouse. 
If  that  case  be  taken  as  an  authority  for  the  position,  that  arti- 
cles  affixed  to  the  freehold  do  not  pass,  it  has  been  overruled 
by  Colegrave  v.  Dias-Santos,  If  it  decides  that  the  utensils 
did  not  pass  because  they  were  not  fixed,  it  is  in  effect  an 
authority  for  the  plaintiff.  From  the  recital,  the  intention 
appears  to  have  been  to  grant  all  that  had  passed  by  the 
former  deed,  and  the  appointment  by  the  defendant  is  of  all 
the  premises  contained  in  the  deed  of  1825.  It  appears 
clearly  from  the  recital,  that  all  the  fixtures  vrere  in  Spurrier, 
who  is  only  a  trustee  for  the  defendant.  It  cannot  be  that 
the  defendant  intended  to  convey  with  a  reservation  of  fix- 

(a)  For  which  is  cited  Ewer  v.  (6)  3  Dowl.  &  Rjl.  856;    3 

^Heyion,  S9  JE/ta.  9 >  Bmll  Abr.  57.  Bum.  &  Cress.  76. 

but  afterwards  in  41i  JS/ur.   the,  .  (c)  4  B.  Jl^opre,  8SJ;  .1  firod. 

same  point  was'  decided  otherwise  &  Bingh.  506. 

between  the  same  parties,  ib.  49,  ((2)  9  East,  S15. 

50.  An^  see  1  Vin.  Abr.  77,  pi.  5;  («)  1  Taont.  19. 

t6.  106,  pi.  8 ;    Cro.  Eliz.  476 ;  (/)  1  Atk.  477i 
Palm.  497;  Godb.  859. 
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cures  to  Spurrier,  a  bare  trustee.  An  inference  of  law 
cannot  be  admitted  to  contradict  the  meaning  of  geneitil 
words^  Doe  v.  Jej^es  (a).  If  the  defendant  had  any  title  to 
these  fixtures  after  the  sale,  he  could  not,  after  be  had  deli- 
vered the  possession  of  them  to  the  plaintiff,  enter  for  the 
purpose  of  removing  them;  Colegrave  v.  DtWStfii^os, 
upon  the  second  point.  Abbott^  C.  J.  there  says,  *^  In  Lee  v. 
Risdon  (b),  Gibbs,  C.  J.  says,  speaking  of  the  power  which 
tenants  have  to  remove  fixtures,  '  unless  the  tenant  uses 
during  the  term  his  continuing  privilege  to  sever  them,  he 
cannot  afterwards  do  it ;  and  it  nevei*,  I  believe,  was  heard 
of,  that  trover  could  be  afterwards  brought/  According  to 
that  opinion,  nothing  can  now  be  done  with  respect  to  those 
things  which  may  be  considered  as  fixtures,  whatever  power 
the  plaintiff  might  have  had  before  he  gave  up  the  pos- 
session." 

III.  The  declaration  is  framed  so  as  to  let  in  the  damage 
in  respect  of  the  manner  in  which  these  articles  were  re- 
moved, supposing  them  to  be  the  property  of  the  defend- 
ant, and  that  he  was  entitled  to  remove  them.  It  is  in  the 
common  form  of  the  precedents  in  actions  on  the  case  for 
injuries  to  the  reversion.  It  states  a  destruction  of  the 
whole,  yet  a  proof  of  an  injury  to  part,  and  sufiicient  to 
support  the  count.  Suppose  this  had  been  an  action  of 
trespass,  and  the  defendant  had  pleaded  specially  that  he 
entered  to  remove  the  fixtures,  the  plaintiff  might  then  have 
new-assigned  excess.  In  case,  the  plea  of  not  guilty  puts 
every  thing  in  issue :  therefore  under  it  the  plaintiff  is 
entitled  to  prove  the  unnecessary  damage  done  in  removing 
the  fixtures. 


Second  point 
(in  the  argu- 
ment.) 


Parke,  J. — I  am  of  opinion  that  the  rule  ought  to  be 
made  absolute  to  a  certain  extent,  but  not  to  the  full  ex- 
tent. The  first  question  is  upon  the  deed  of  1831,  whe- 
ther the  fixtures  all  passed.  Upon  looking  over  the 
whole  deed,  we  are  of  opinion  that  they  did  not.  There 
is  no  doubt  that  prim-^  facie  the  fixtures  would  pass  with 
(a)  1  Barn.  &  Ado).  593.  (b)  7  Taunt.  188. 
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the  freehold;  but  it  seems  to  me,  looking  at  the  terms  of        1833.' 


the  deed  conveying  the  premises,  that  the  intention  of  the 
parties  was^  that  they  should  not  pass.     Where  the  fixtures  ^. 

are  of  so  great  value,  1  must  say  that  I  think  that  the  par-  Horton. 
ties  would  have  used  other  words  than  those  which  I  find 
here,  if  it  had  been  contemplated  that  they  should  pass. 
The  words  of  appointment  in  the  deed  have  reference  to 
the  granting  part  of  the  deed,  which  conveys  the  iron- 
foundry,  together  with  the  said  dwelling-house,  warehouses, 
shops,  8cc.  thereto  belonging,  and  also  the  foundry-field, 
and  the  dwelling-houses  and  buildings  erected  thereon, 
**  together  with  ail  grates,  boilers,  bells  and  other  fixtures 
in  and  about  the  said  two  dwelling-houses  and  the  brew- 
houses  thereto  belonging."  I  think  it  impossible  to  sup* 
pose  that,  if  they  had  intended  the  valuable  fixtures  now 
demanded  to  pass,  they  would  have  mentioned  only  such 
unimportant  fixtures  as  these. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  Third  point. 
succeed  as  to  so  much  of  the  rule  as  calls  upon  the  de- 
fendant to  shew  cause  why  a  verdict  should  not  be  entered 
for  35/.  When  I  looked  at  the  declaration  at  the  assizes, 
and  here,  at  first  I  thought  it  by  no  means  framed  so  as  to 
meet  tliis  case,  but  I  now  think  it  sufficient.  The  real  cause 
of  complaint  is,  that  in  entering  to  exercise  his  right  to  take 
away  the  fixtures,  the  defendant  did  so  in  an  improper 
manner.  The  allegations  in  the  declaration  may  be  read  dis- 
junctively. The  declaration  states,  that  certain  iron-foun- 
dries, machinery,  8ic.,  dwelling-houses,  8cc.,  divers,  to  wit, 
Sic.  cranes,  boilers,  furnaces.  See.,  were  in  the  possession 
and  occupation  of  Bailey,  as  tenant  thereof  to  the  plaintiff, 
the  reversion  belonging  to  the  plaintiff.  This  may  be 
taken  as  if  it  had  been  said  that  the  foundry  and  houses 
were  in  the  possession  of  Bailey  as  tenant  to  plaintiff,  the 
reversion  being  in  the  plaintiff.  The  next  allegation  is,  that 
the  defendant  knowing  the  premises,  but  contriving  to  in- 
jure the  plaintiff  in  his  reversionary  interest  in  the  iron- 
foundries,  machinery,  &c.  This  may  also  be  taken  distri- 
butively,  and  as  applying  only  to  the  foundry  and  houses* 
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So  of  the  allegation,  that  the  defendant  broke  and  entered 
the  iron-foundry,  machineryi  Sec,  and  tore  up,  broke  down, 
broke  to  pieces,  prostrated  and  destroyed  the  sanie^  and 
seized,  took,  carried  away  and  converted  to  his  own  use 
the  machinery,  &c.  This  amounts  to  nothing  more  tbao 
that  the  foundry  and  houses  were  prostrated  and  destroyed, 
as  the  allegation  may  be  limited  to  thenu  Then  it  states 
an  injury  to  the  plaintiff's  reversion  in  the  iron-foundry  and 
machinery,  which  allegation  may  be  also  taken  distribu- 
tively.  Therefore  we  may  take  the  declaration  as  if  it  had 
stated  an  injury  to  the  houses  and  foundry  only.  The  de- 
fence under  the  general  issue  was,  that  the  defendant  was 
lawfully  entitled  to  enter  for  the  purpose  of  removing  bis 
property.  If  this  had  been  pleaded  specially,  the  plaintiff 
might  have  new- assigned  that  more  injury  was  done  tb^n 
\vas  necessary  under  a  careful  removal,  and  such  may  be 
taken  to  Be  the  effect  of  the  declaration.  The  jury  having 
found  that  unnecessary  damage  to  the  amount  of  35L  was 
done,  a  verdict  must  be  entered  for  that  amount. 

The  plaintiff  would  not,  however,  be  entitled  to  this  ver- 
dict if  I  was  wrong  as  to  the  admission  of  the  deed  in  evi- 
dence. That  which  I  said  was,  that  although  there  might 
be  evidence  that  the  deed  was  delivered  as  an  escrow,  pos- 
session was  prim&  facie  evidence  of  the  condition  upon 
which  it  was  to  be  delivered  to  the  purchaser  having  been 
complied  with,  and  I  see  no  reason  for  altering  this  opinion* 


Seiiond  point 
(in  the  argu« 
ment) 


Taunton,  J. — Three  questions  have  been  raised  in  this 
cause :  first,  as  to  what  passed  by  the  granting  part  of  tlie 
conveyance;  secondly,  whether  the  declaration  is  sufficient 
to  warrant  a  finding  of  S5L  for  the  unnecessary  damage  i 
and  thirdly^  whether  the  deed  is  to  be  cop3ideired  as  an 
escrow.  Upon  the  first  question  I  confess  I  have  not  been 
able  to  entertain  much  doubt.  The  granting  part  of  tbfi  deed . 
grants  all  and  singular  the  said  iron-foundry,  together  with, 
the  said  dwelling-houses,  &c.;  and  also  all  that  close  called 
the  Foundiy  Field,  with  the  dwelling-house^  and  buildings 
erected  thereom     The  fixtures  in  the  iron-fouqdry,  as  well 
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as  those  in  the  dwelling-houses,  would  have  passed  under  1833. 
these  W6rdSy  as  appears  from  many  decided  cases;  but 
when  the  deed  goes  on  to  say,  '*  together  with  all  grates, 
boilers,  bells  and  other  fixtures  in  and  about  the  said 
dwelling-houses,  and  the  brewhouse  thereto  belonging,"  the 
express  mention  of  fixtures  in  dwelling-houses  excludes  the 
fixtures  in  the  foundry  from  passing,  for  the  reason  that 
expressio  unius  exclusio  est  alterius.  The  mention  of 
these  'fixtures  shews  that  it  was  not  the  intention  of  the 
parties  that  the  fixtures  in  the  iron-foundry,  which  were  of  a 
different  kind  and  much  higher  value,  should  pass.  In  this 
inslruriieht  there  is  a  recital  of  an  agreement  for  the  mort- 
gage' upon  the  iron-foundry,  houses,  and  other  heredita- 
ments, from  which  it  appears  that  the  apparatus  in  the 
foundry  was  not  intended  to  form  any  part  of  the  security, 
but  that  it  should  consist  in  the  real  property  only. 

Upon  the  second  point,  the  count  is  almost  entirely  Third  poiot. 
silent  upon  the  gist  of  this  action.  It  is  by  mere  accident 
that  the  only  cause  upon  which  the  plaintiff  is  entitled  to 
recover  comes  within  the  count.  It  is  drawn  as  if  the  only 
cause  of  action  were  the  taking  away  of  the  fixtures; 
whereas  the  only  cause  is,  that  in  taking  away  these  fixtures 
he  did  more  damage  than  was  necessary.  But  it  so  hap- 
pens that  the  declaration  does  contain  words  which  it  is 
impossible  to  reject.  It  contains  these  words — '*  that  the 
defendant  broke  and  entered  the  iron-foundry,  &c.,  and 
tore  up,  broke  down,  broke  to  pieces,  prostrated  and  de- 
stroyed the  same."  He  did  tear  down  the  premises,  and 
pull  them  to  pieces,  and  thereby  did  damage  to  the  amount 
of  Sol,  Therefore  we  cannot  say  that  the  count  is  wholly 
inapplicable,  although  by  far  the  greater  part  is  so. 

Upoti  the  third  point,  as  to  the  delivery  of  the  deed  as  an  First  point. 
escrdvi,  I  sl^ee  with  my  brother  Parke,  that  as  the  plaintiff 
produced  it,  there  was  prima  facie  evidence  of  the  perform- 
ance of  thd  condition. 

PATTEsbw,  J.— I  confess  I  have  felt  considerable  doubt  Second  point 
both  upon  the  granting  of  the  rule  and  in  the  course  of  the  ^*°  ^'R""* 
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argument,  but  I  am  now  satisfied  that  the  fixtures  did  not 
pass.  I  should  be  sorry  that  the  Court  should  be  thought 
to  say,  that  in  general  all  that  is  aflSxed  to  the  freehold 
would  not  pass  with  it;  but  here  I  proceed  upon  the  parti- 
cular words  of  the  deed.  The  defendant  appoints  the  pre- 
mises "  hereinafter  mentioned,  or  referred  to/'  and  then 
Spurrier  and  the  defendant  grant  and  confirm  the  foundry 
and  dwelling-houses,  together  with  all  grates,  boilers,  bells, 
and  other  fixtures  in  the  dwelling-houses.  Expressio  unius 
exclusio  est  alterius.  It  seems  to  me  that  the  intention  is 
clear. 

Then,  as  to  the  declaration,  upon  looking  at  it  I  think 
it  is  for  an  injury  to  the  reversion  of  the  plaintiff — in 
what?  in  the  houses  and  fixtures.  If  we  resolve  the  gene- 
ral issue  not  guilty  into  a  special  plea,  it  will  amount  to 
this,  that  as  to  the  fixtures,  they  are  his;  and  as  to  the 
house,  that  the  damage  was  done  in  removing  those  fix- 
tures, but  that  no  unnecessary  damage  was  done.  Then  the 
plaintiff  says  there  was  unnecessary  damage,  and  this  was 
proved  to  the  amount  of  35L 

As  to  the  question  concerning  the  delivery  of  the  deed  as 
an  escrow,  that  has  already  been  decided. 


Rule  absolute  to  enter  a  verdict  for  £35. 


Dob,  flem,  Rogers  and  others,  r.  Bath. 

Semble,  that  in  £j ECTMENT  for  lands  in  the  parish  of  Davidstowe,  in 

ejectment  the  ^\^^  county  of  Cornwall.  In  the  niarein  of  the  declaration 
omission  of  all  •'  ® 

local  descrtp-    were  the  words  "  Cornwall  to  wit."     The  declaration  al- 

ten'ement^de-  '®8^^>  ^^^^  Rogers,  on  8cc.  "  at  the  parish  of  Davidstowe,  in 
mised,  is  error,  the  county  of  Cornwall,"  demised  to  the  plaintiff  certain 
county  and        land Sj^ without  stating  where  they  were  situate.  The  declara- 

ifill  in  which  tion  contained  two  other  demises  in  the  same  form.  "  By 
the  demise  *^ 

was  made  are  stated  in  the  declaration,  and  the  county  is  stated  in  the  margin. 

Pending  a  rule  nisi  to  arrest  judgment  on  the  ground  of  such  error,  the  Court  allowed 

the  plaintiff  to  amend  the  dedaratiOQ  and  issue,  on  paymeac  of  the  costs  of  both  rules. 
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virlue  of  which  several  demises,  the  plaintiiF  entered  upon  i855. 
the  several  tenements  above  mentioned,  and  became  pos- 
sessed thereof,  and  being  so  possessed,  William  Bath  after- 
wards, on  &c.,  with  force  and  arms  entered  into  the  same 
tenements  above  mentioned,  and  ejected  the  plaintiff.*' 
Ai  the  trial  before  Littkdale,  J.  at  the  Spiing  assizes 
in  1833,  for  the  county  of  Cornwall,  a  verdict  was  found 
for  the  plaintiff.  In  Easter  term  following,  Coleridge, 
Serjt.  obtained  a  rule  nisi  to  arrest  the  judgment,  on 
the  ground  that  in  the  declaration  there  was  no  local 
description  of  the  premises,  and  he  contended  that 
according  to  the  old  authorities  it  was  necessary  to  state 
not  only  the  county,  but  also  the  parish,  place,  or  vill, 
where  the  land  was  situate ;  and  that  it  was  still  necessary 
at  least  that  the  premises  should  be  described  as  situate  in 
some'  county,  and  that  the  reason  assigned  was,  that  it  ought 
to  appear  upon  the  face  of  the  declaration  that  the  lands 
sought  to  be  recovered  were  so  situated,  that  if  a  verdict 
were  given  for  the  plaintiff,  the  sheriff  of  the  county  in 
which  the  ejectment  was  brought  might  deliver  the  pos- 
session. He  cited  in  support  of  this  position  the  following 
cases: — Famam's  case  (a).  Rich  v.  Shere{b),  Gray  v.  Chap^ 
man  (c),  Goodiiile,  lessee  of  Bremridge,  v.  Walter  (d),  Good* 
right  dem.  Smallwood  v.  StrQther(e),  Coitingham  v.  King{f\ 
CoHiior  v.  West  (g). 

In  the  same  term  Erie  obtained  a  rule  calling  upon  the 
defendant  ''  to  shew  cause  why  the  issue  and  nisi  prius 
record  should  not  be  amended,  by  inserting  the  situation  of 
the  premises  described  in  the  declaration.''  And  by  that 
rule  it  was  further  ordered  that  the  rule  obtained  by  the  de- 
fendant to  arrest  the  judgment,  should  come  on  for  argu^ 
ment  at  the  same  time. 

Erie  now  appeared  for  the  plaintiff.  The  Court  will, 

(a)  2  Leon.  186.  (c)  2  W.  Bla.  706. 

(6)  Hob.  89.  (/)  t  Burr.  623. 

(c)  Cro.  Elis.  892.  (g)  5  Burr.  2672. 

(d)  4  Taunt.  671. 
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1833.        after  verdict  upon  motion  in  arrest  of  judgment,  intend  that 

'"^^'^      all  matters  were  proved  which  are  necessary  to  support  the 

V,  declaration  (a).     Here  it  must  be  taken  that  the  lands  were 

°^'^'  situate  in  the  county  of  Cornwall^  as  otherwise  the  Court 
and  jury  would  not  have  proceeded  with  the  triaU  In 
Goodright  v.  Siruther,  the  declaration  stated  that  one  Af.6*» 
at  H.  in  the  county  of  B.  demised  to  the  plaintiff  two  mes- 
suages. After  verdict  it  was  moved  in  arrest  of  judgment 
that  no  vill  was  mentioned  in  which  the  lands  demised 
were  situate ;  but  as  it  was  stated  in  a  subsequent  part  of 
the  declaration,  that  the  plaintiff  at  H.  aforesaid  ejected 
the  plaintiff,  the  Court  held  that  this  amounted  to  a  suf- 
ficient certainty  that  the  lands  lay  in  the  vill  of  H.  In  this 
case  it  is  alleged,  that  the  demise  was  made  in  the  parish 
of  Davidstowe,  and  although  the  declaration  does  not  say 
there  situate,  it  may  at  this  stage  be  assumed  that  they 
were  so  situate.  [Denman,C,J,  The  demise  may  have  been 
made  any  where,  but  the  ejectment  must  necessarily  be 
upon  the  premises.]  Where  there  is  a  venue  laid  at  the 
beginning  of  the  declaration  it  will  be  held  to  apply  to  all  the 
allegations  in  the  declaration  which  follow,  if  no  other  venue 
be  stated.  In  Cottingham  v.  King  this  point  was  much 
considered,  and  the  argument  was  then  pressed  that  there 
should  be  sufficient  certainty  in  the  declaration  in  order 
that  the  sheriff  might  be  certain  which  were  the  particular 
acres  of  which  he  was  to  deliver  possession.  This  argu- 
ment M'as  not  held  tenable ;  and  it  was  answered,  that  it 
was  the  business  of  the  plaintiff  to  shew  to  the  sheriff  the 
lands  recovered,  and  that  he  was  to  take  possession,  at  his 
peril,  of  the  lands  to  which  he  was  entitled.  There  are 
cases  in  which  the  consent  rule  has  been  considered  by  the 
Court  as  a  means  of  pointing  out  the  premises  to  which  the 
verdict  shall  be  applied.  In  the  consent  rule  the  premises 
are  stated  as  situate  at  Davidstowe,  in  the  county  of  Corn- 
wall.  [Patteson,J.  There  has  been  no  case  in  which  there 
has  been  an  error  of  this  sort.  The  consent  rule  has  been 
resorted  to  only  for  the  purpose  of  ascertaining  the  particu- 
(a)  Seo  the  notes  to  dement  v.  Fisher  in  error,  1  Mann.  &  Ryl.  285. 
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lar  lands  in  a  particular  parish.]  The  action  of  ejectment  i833, 
is  now  considered  as  a  fictitious  proceeding,  instituted  for 
the  purpose  of  trying  the  title  to  property  upon  the 
merits,  and  the  Court  will  not  entertain  objections  of  form 
which  at  one  time  might  have  been  held  to  be  fatal ;  Doe  d. 
Dyeball  v.  Lawrie  in  error  (a),  Connor  v.  West.  This  is  an 
objection  of  mere  form.  The  judgment  in  this  case  would 
be  for  lands  in  the  county  of  Cornwall.  [Taunton,  J.  How 
is  the  sheriff  to  know  what  lands  he  is  to  take  in  the  county 
of  Cornwall  ?]  The  plaintiff  is  bound  to  point  them  out  at 
his  peril.  There  may  be  the  same  doubt  in  the  mind  of 
the  sheriff  as  to  which  particular  part  of  a  large  parish  he 
is  to  take.  If  it  be  considered  that  the  county  is  suffi- 
ciently stated  in  this  declaration,  that  is  sufficient. 

If  the  objection  to  the  declaration  be  held  tenable,  still 
it  is  apprehended  the  Court  will  allow  the  amendment  to  be 
made*    This  is  plainly  only  a  mistake  in  point  of  form. 

Co/ertd|ge,Serjt.,  and  W.  C.  Kove,  were  to  have  appeared 
for  the  defendant,  but  were  engaged  at  Guildhall. 

Denman,  C.  J. — We  cannot  quite  satisfy  ourselves  that 
we  can  go  the  length  of  saying  that  the  declaration,  as  it 
stands  at  present,  is  sufficient  to  support  the  verdict,  though 
we  have  tried  hard  to  convince  ourselves  that  we  may  ;  but 
you  may  amend  upon  payment  of  the  costs  of  this  applica- 
tion and  of  the  rule.  Probably  my  brother  Coleridge  will 
be  satisfied  with  this. 

Pabkb,  J. — Your  verdict  will  of  course  stand  upon 
making  this  amendment. 

Rule  for  arresting  the  judgment  discharged  upon 

payment  of  costs. 
Rule  to  amend  absolute,  upon  payment  of  costs, 

(«)2Mana.  &  RyL  184;  same  v.  Dyehall^  8  Barn,  h  CreMW. 
qase  by  ,th^  oaq^e  of  ptK  d.  Latori^     7Q« 
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1883. 


M*Arthur  V.  Campbell  (a). 


fore  the  time 
when  the  ap* 
plication  is 
made. 


A  motion  to     ON  the  25th  January,  1832,  an  action  of  assumpsit,  for 
award  under     goods  sold  and  delivered,  was  commenced  by  M^ Arthur 

ajudge's order,  against  Campbell,  to  recover  8/.  175.    Plea:   non  assumpsit. 
must  be  made        .      ^  ,  .  ,      ,,  . 

within  the  in   Easter  term,   1832,  the  action,  and    all  matters  m 

m 

th'"  ^r*"of  ^''fl^'S''®"^^  between  the  parties,  were,  by  an  order  of  Lord 
the  award,  al-  Tenterden,  C.  J.  referred  to  the  decision  of  Ckar/es  Robin- 

though  the  ar-  •[-,         n    vr 

bitralor  de-       ^^>  Esq.,  R.  N. 

mands  an  ex-        Jn  Eastei  term  last,  Follett  obtained  a  rule  nisi,  on  behalf 

cessive  fee 

and  a  copy  is    of  the  plaintiff,  for  setting  aside  the  award  made  herein. 

not  in  conse-         rpj^^  affidavits  staled  as  follows  :— 

quence  obtam- 

ed  by  either  On  the  7th  of  August,  1832,  the  arbitrator  commenced 

?*w*^Jav"^e-     ''^®  investigation  of  the  claims  of  the  parties,  and  had  five 

meetings  of  about  five  hours  duration  each  time.  On  the 
12th  of  November,  1832,  the  arbitrator  published  his 
award,  and  on  that  day  a  letter  was  written  by  his  attorney 
to  the  attorneys  of  the  plaintiff,  stating  that  the  award 
had  been  made,  and  was  ready  to  be  delivered  by  him 
to  the  parties  on  receiving  the  arbitrator's  charge  of  100 
guineas  for  the  same,  which  included  his  chaise-hire  and 
expenses,  and  the  bill  of  his  attorney  for  preparing  the 
award,  amounting  to  9/.  6s.  9d.  The  plaintiff  further 
stated,  that  he  considered  the  charge  of  100  guineas  for  an 
arbitrator's  fees  and  charges  of  an  arbitration,  exorbitant 
and  excessive,  since  only  four  meetings,  each  of  five  hours 
duration,  had  taken  place,  no  documents  had  been  left  with 
the  arbitrator,  and  the  arbitrator  at  the  time  had  no  occu- 
pation or  employment.  The  plaintiff  would  not  take  up 
the  award  on  these  terms;  alleging  that  in  the  event  of 
the  award  being  in  his  favour,  at  least  two-thirds  of  the 
said  sum  of  100  guineas  would  be  disallowed  on  taxation (&). 


(a)  The  briefs  were  entitled  "  In 
the  matter  of  the  arbitration  be- 
tween John  M^ Arthur  and  Henry 
Dundai  Campbell,  Esqrs.,''  though 
the  award  was  made  under  an  or- 
der of  reference  in  a  cause  pending 
in  Court.    Affidavits  appearing  to 


be  so  entitled,  would  be  consi- 
dered as  mere  unsworn  statements. 
(6)  Where  a  barrister  is  arbi- 
trator, the  usual  fee  is  five  guineas 
for  the  first  and  three  for  every 
subsequent  meeting  of  two  to  three 
hours  duration. 


MICHAELMAS  TERM,    IV  WILL.  IV. 

On  the  Idth  of  March  last  the  fee  of  the  arbitrator  was 
paid  by  the  defendant,  and  the  award  delivered  to  him.  It 
was  made  in  his  favour.  On  the  14th  March  last  the 
plaintiff  received  a  copy  of  the  award  from  the  defendant ; 
and  several  grounds  for  setting  the  award  aside  were  stated 
in  the  affidavits. 

Sir  James  Scarlett  now  shewed  cause.  The  party  has 
not  applied  to  the  Court  within  the  proper  time.  The  award 
was  published  in  November.  The  motion  to  set  aside  was 
not  made  until  Easter  term,  but  it  ought  to  have  been  made 
at  the  latest  in  Hilary.  In  a  case  similar  to  this  it  was 
held,  that  an  award  is  published  when  the  parties  have  no- 
tice that  it  is  ready  for  delivery.     Musselbrook  v.  Dunkin{a). 

Follett,  in  support  of  the  rule.  This  application  was 
made  as  soon  as  the  award  had  been  obtained  by  the 
plaintiff.  One  reason  for  stating  in  the  affidavit  the 
exorbitant  fee  required  by  the  arbitrator,  is  to  shew  that  the 
application  to  set  aside  the  award  is  in  time.  This  is  an 
award  made  in  pursuance  of  an  order  made  in  a  cause,  and 
there  is  therefore  no  statutory  provision  as  to  the  time  of 
the  application.  [Parke,  J.  We  always  follow  in  practice 
the  rule  laid  down  in  the  statute  (&).]  The  Court  may  so 
act  in  ordinary  cases,  but  where  there  is  good  cause  shewn 
the  Court  will  act  differently.  In  this  case  the  arbitrator 
insisted  upon  a  most  extravagant  and  exorbitant  charge 
before  he  would  deliver  up  the  award.  In  Musselbrook  v. 
Dufikin,  Tindal,  C.  J.  states,  that  an  award  cannot  be  said 
to  be  ready  when  it  is  only  to  be  had  on  submitting  to  a 
wrongful  demand.  Unless  it  be  held  that  an  award  is  pub- 
lished as  soon  as  notice  is  given  that  the  parties  may  have 
it  upon  payment  of  an  unreasonable  demand  for  expenses, 
this  application  is  sufficiently  early. 

Denman,  C.  J. — We  are  all  of  opinion  that  the  party 
seeking  to  set  aside  this  award  ought  to  have  come  earlier 

(a)  9  Bingh.  605.  Rogers  v.  Dallimorej    1    Marsh. 

Ik)  9 &  10  fFi^.  3, cap.  15.  See      471;  6Taunt.  111. 
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to  the  Court;  nor  do  we  think  that  we  should  have  much 
difficulty  in  dealing  with  an  arbitrator  who  had  made  an  ex- 
orbitant charge.  If  we  did  not  enforce  the  rule  as  to  the 
limitation  of  time,  we  should  keep  litigation  alive  for  ever. 


Where  tlie  time 
for  making  an 
award  is  en- 
larged by  agree- 
ment, there  be- 
ing no  aoihoritj 
for  such  an  en- 
largement in  the 
original  submis- 
sion, the  new 
agreement  most 
be  made  a  rule 
of  Conrt  before 
an  attachment 
can  issue  for 
non-perform- 
ance of  an 
award  made 
during  the  en- 
larged period. 


(a)  Afterwards  Sir  J.  Scarkii 
obtained  a  rule  nisi  to  enforce  this 
award  by  attachment.  Follett,  in 
Hilary  term,  1834,  shewed  cause, 
and  stated,  that  by  the  order  of 
reference,  no  power  had  been  given 
to  the  arbitrator  to  enlarge  the  time 
of  making  his  award ;  that  the  time 
had  been  enlarged  by  the  consent 
of  the  parties,  which  operated  as  a 
new  submission  ;  but  he  objected 
that  this  latter  submission  had  not 
been  made  a  rule  of  Court. 

Sir  J.  ScarUUf  in  supporting  tlie 
rule,  admitted  chat  if  there  were  no 
power  in  the  order  of  reference  to 


Rule  discharged  (a). 

enlai^e  the  time  of  making  the 
award,  this  objection  was  fatal. 

Hie  order  of  reference,  upon 
examination,  did  not  contain  any 
such  power,  and  therefore  the 
Court  discharged  tbe  rule. 

In  order  to  entitle  the  parties 
to  make  a  substituted  submis- 
sion a  rule  of  Court,  it  would  seem 
to  be  necessary  that  it  should  be 
reduced  into  writing,  and  should 
contain  a  consent  to  its  being  made 
a  rule  of  Conrt,  either  by  express 
words  or  by  reference  to  the  provi- 
sion to  that  effect  in  the  original 
submission.    And  see  ante,  334. 


Fbeeman  V,  Baker  and  another. 

An  adverdse-  CaSE.  The  plaintiff  declared  upon  a  warranty,  that  the 
for  sale  de-       '^''ig  Leslie  Ogilby,  sold  by  the  defendants  to  the  plaintiff, 

scribes  her  as    ^g,  copper-fastened,  with  a  count  also  for  a  deceitful  re- 
copper- fasten-  . 
ed,  and  after-    presentation  made  by  the  defendants  to  the  same  effect. 

ward  -outwns  ^^  ^|jg  t^^i  before  Denman,  C.  J.  at  the  London  sittings 
an  enumerfr-  '     ,  ^ 

tion  of  masts,   after  last  Hilary  term,  the  following  facts  appeared  : — 

hlad^'^*^'' "  '^''^  plaintiff  employed  Mr.  Wawn  to  treat  with  the  de- 
^  Inventory .*'  fendants  for  the  purchase  of  the  Leslie  Ogilby,  which  had 
for  the  sale  of  ^^^^  advertised  for  sale.  Wawn  accordingly  called  on  the 
the  ship  refeni  defendants,  who  gave  him  a  printed  paper,  of  the  material 

to  tu0  **  uiven*  .  ,      *  *    •     *^ 

tory.''  Ibis  re-  p&rts  of  which  the  following  is  a  copy. 

SflSr^r'  •'  For  sale,  the  fine  brig  Leslie  Ogilby. 

entitling  the         "  193  ^  toos,  British  built,  coppered  and  copper-fastened, 
vendee  to  con- 
sider the  description  in  the  advertisement  as  fonning  part  of  the  contract,  though  it  is 
shewn  to  be  usual  to  designate  tbe  whole  advertisement  by  the  qame  of  **  Inventory.'* 
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shifts  without  ballast,  takes  the  ground  well,  stows  a  lai|;e         isss. 
cargo  for  her  tonnage,  was  coppered  in  August,  1829^  is 
well  adapted  for  general  purposes,  and  requires  little  more 
than  provisions  to  send  ber  to  sea. 

"  Hull,  masts,  yards,  standing  and  running  rigging,  and 
stores,  to  be  taken  ttith  all  faults,  as  they  now  lie. 

*'  INVENTORY. 

(Here  follows  an  inventory  of  all  the  masts,  rigging,  and 
stores ;  and  at  the  end  are  the  following  words) : — 

''The  vessel  and  her  stores  to  be  taken  wiih  allfaulU  as 
they  now  lie,  without  any  allowance  for  weight,  length, 
quality,  quantity,  or  any  defects  or  injuries  whatsoever. 

*^  Inventories  may  be  had  on  board,  and  further  particulars 
known  by  applying  to  M'G.  and  P." 

17th  Aug.  1831. — ^Upon  the  basis  of  this  printed  t/ive/i* 
tory  (as  the  whole  paper  was  styled  by  the  witnesses,  such 
papers  being  commonly  so  called),  Wawn  agreed  to  purchase 

the  brig  from  the  defendants  at  £ ^  and  a  memomndum  Memonmdam 

of  agreement  was  accordingly   prepared  and  signed    by  ^f  J^eT"**"^ 

Wawn  and.  the  defendants.     This   memorandum,  which 

is  upon  a  common  printed  form,  does  not  describe  the  brig 

as  copper-fastened,  but  contains,  near  the  conclusion,  as 

follows : — ''  On  payment  of  the   whole  of  the  purchase 

money  as  aforesaid,  a.  legal  bill  or  bills  of  sale  shall  be 

made  out  and  executed  to  the  purchaser  or  purchasers,  at 

his  or  their  expense,  and  the  said  brig,  and  what  belongs  to 

her,  shall  be  delivered  according  to  the  inventory  which  hath 

been  exhibited ;  but  the  said  inventory  shall  be  made  good 

as  to  quantity  only.     And  the  said  brig,  together  with  her 

stores,  shall  be  taken  with  all  faults,  in  the  condition  they 

now  lie,  without  any  allowance  for  weight,  length,  quality, 

or  any  defect  whatsoever." 

20th  Aug.   1831. — A  bill  of  sale  was  executed   to   the  Bill  of  tale, 
plaintiff,  with  no  other  description  of  the  vessel  than  that 
which  is  contained  in  the  memorandum  of  agreement. 

Sir  J.  Scarlett,  for  the  defendants,  contended  that  by  the 

VOL.  II*  G  G 


v. 


448  CASES  IN  THE  KINo's  BENCH, 

1833.         "inventory"  referred  to  in  the  agreement,  must  be  undei- 
stood  only  the  latter  part  of  the  paper  of  particulars  given 
by  the  defendants  to  Wawn,  and  that  the  preceding  descrip- 
Baker.        ^Jqjj   ^,gg   j^Q^  embodied   in  the  contract:    and   he   cited 

the  case  of  Pickering  v.  Dowson  {a).  Campbell,  S.  G. 
maintained,  that  by  "  inventory "  was  intended  the  whole 
paper,  and  that,  therefore,  the  contract  embodied  the  repre- 
sentation that  the  brig  was  copper-fastened  :  and  for  this 
he  cited  the  case  of  Shepherd  v.  Kain.  The  Lord  Chief 
Justice  thought  that  the  word  "  inventory"  only  applied  to 
that  part  of  the  paper  which  related  to  the  stores,  and  that 
this  case  more  nearly  resembled  Pickering  v.  Dowson  than 
Shepherd  v.  Kain ;  but  reserved  the  point,  and  left  the  case 
to  the  jury  upon  the  facts.  The  jury  found  that  the  brig 
was  not  copper-fastened,  and  gave  the  plaintiff  120/.  damages> 
but  said  also,  that  there  was  no  evidence  that  the  defendants 
were  aware  of  the  fact.  A  verdict  was  entered  for  the 
plaintiff,  120Z.  damages.  In  pursuance  of  leave  given  at 
the  trial,  Sir  J.  Scarlett,  in  last  Easter  term,  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  ver^ 
diet  for  the  defendants,  or  for  a  nonsuit ;  against  which, 

Campbell,  S.  G.,  Comyn,  and  Amos,  now  showrt  cause. 
In  this  case  there  was  a  clear  warranty,  which  distinguishes 
it  from  the  case  of  Pickering  v.  Dowson*  Polhill  v. 
Walters  {b)  shews,  that  although  in  an  action  for  false,  frau- 
dulent, and  deceitful  representations,  the  jury  negative  all 
fraud  in  fact,  yet  if  the  defendant  have  made  a  false  repre- 
sentation, calculated  to  induce  the  plaintiff  to  act  so  as  to 
incur  damage,  it  is  a  fraud  in  law.  [Parke,  J.  There,  the 
defendant  made  a  direct  assertion  of  a  fact,  knowing  it  to  be 
false.}  Here,  the  defendants  make  a  false  representation  in 
ignorance  indeed  of  the  fact,  whereby  they  gain  an  advantage 
of  120/.  [Parte,  J.  Haycraft  v.  Creasy  (c)8hevfs  that  not 
to  be  sufficient.]  In  that  case  the  party  was  his  bwn  dupe. 
It  is  not  necessary  to  prove  in  the  words  in  the  declaration, 

(fl)  4  Taunt.  779.  (c)  2  East,  9?. 

(5)  3  Barn.  &  Adol.  114. 
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that  the  defendant/njs^/y  andfraudnkntly  made  the  repre^  isas. 
dentation  if  there  be  a  warranty ;  WiUiamzon  v.  Allison{a)^ 
Here  was  a  clear  contract  that  the  vessel  was  coppered^  if 
refer^ice  be  had  to  the  advertisement.  The  advertisement  is 
referred  to  by  the  document,  which  is  signed  by  the  parties ; 
and  in  the  advertisement  it  is  stated  that  the  vessel  is  copper^ 
fastened.  Had  that  statement  been  introduced  into  the 
agreement  which  was  signed,  there  clearly  would  have  been 
a  warranty.  The  question  is,  whether  the  agreement  does 
refer  to  the  inventory.  [Parke^  J.  The  question  is^  whether 
any  thing  more  is  referred  than  the  inventory.  The  descrip* 
tion  of  the  vessel  is  at  the  head  of  the  advertisement.  The 
inventory  is  below  the  description  of  the  vessel.]  Inventgry 
means  the  whole  paper,  which  is  called  by  the  nam6  of  in* 
ventory.  Shepherd  v.  Kain  is  precisely  in  point.  There  an 
advertisement  for  the  sale  of  a  ship  described  her  as  cop- 
per-fastened. The  ship  was  sold,  and  it  turned  out  that 
she  was  only  partially  copper-fastened.  It  was  held,  notr 
withstanding  the  advertisement  had  also  said  that  the  vessel 
was  to  be  taken  with  all  faults,  that  there  was  a  warranty  on 
the  part  of  the  vendor  that  the  ship  was  copper- fastened, 
and  that  the  vendor  was  liable  for  the  breach  of  it.  [Parke,  J« 
You  assume  that  |here  is  a  warranty  in  this  case.]  There 
was  no  more  evidence  of  a  warranty  in  that  case  than  in 
this.  Then  as  to  Pickering  v.  Doteson  and  Kain  v.  Old(b). 
The  former  case  was  decided  on  the  ground  of  fraud,  not 
that  there  was  no  contract  of  warranty.  The  latter  waf  de- 
termined with  reference  to  the  Register  Act,  34 Geo.  3,c.  68, 
sec.  14. 

Sir  J.  Scarlett  and  Maule,  contr^,  were  stopped  by  the 
Court, 

Denman,  C.  J. — This  case  is  confined  to  a  very  narrow 
point,  and  I  am  not  aware  that  it  was  started  at  the  triaT. 
If  it  now  appears  that  if  the  advertisement  <vas  part  of  the 

(a)  2  East,  446.  {b)  4D.  &  R.  5S;  S.  C.  9  B.  &  C.  637* 
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1833.  con  tracts  the  plaintiff  is  entitled  to  recover.  It  is  for  the 
plaintiff  to  shew  that  this  advertisement  is  part  of  the  con- 
tract. There  is  a  memorandum  of  agreement  which  says, 
that  on  payment  of  the  purchase  money,  a  bill  of  sale  shall 
be  executed  to  the  purchaser  at  his  expense,  and  **  the  said 
brig,  with  what  belongs  to  her,  shall  be  delivered  according 
to  the  invetUory  which  hath  been  exhibited.*'  The  question 
is,  whether  the  paper  which  describes  the  vessel  as  copper- 
fastened  is  the  inventory  referred  to,  or  whether  the  reference 
is  only  to  the  subsequent  part  of  the  paper  which  com- 
mences with  the  word  ''  inventory."  The  argument  urged  is^ 
that  the  whole  paper,  which  is  called  an  inventory,  is  referred 
to.  There  was  no  evidence  that  this  was  the  meaning  of 
the  undertaking.  In  the  memorandum  these  words  follow : 
^'  but  the  said  inventory  shall  be  made  good  as  to  quantity 
only*^  This  shews  that  the  inventory  spoken  of  is  a  cata- 
logue of  stores.  Looking  at  the  agreement,  I  think  that  the 
word  ''inventory"  refers  only  to  that  part  of  the  paper  which 
follows  the  description  of  the  vessel.  It  is  not  necessary 
to  go  into  the  general  doctrine  which  was  established  by 
Pickering  V.  Dowson;  and  as  to  the  case  of  Kain  v.  Old, 
the  question  was  never  before  the  Court,  whether  the  inven- 
tory could  be  embodied  in  the  agreement, 

Parke,  J. — I  am  also  of  opinion  that  a  verdict  should 
be  entered  for  the  defendant.  This  was  an  action  brought 
for  a  deceitful  representation  in  stating  that  a  vessel  was 
copper-fastened.  It  is  contended  that  the  plaintiff  is  enti- 
tled to  a  verdict,  first,  on  the  ground  of  there  being  a  fraud ; 
and  secondlyi  on  the  ground  of  a  warranty  on  the  part  of 
the  defendant  that  the  vessel  was  copper-fastened.  The 
first  ground  has  already  been  disposed  of  in  the  course 
of  the  argument.  The  jury  have  found  that  the  defendants 
were  not  aware  that  the  vessel  was  not  copper-fastened. 
It  was  argued  that  this  case  was  similar,  to  Polhill  v. 
Walters.  All  which  that  case  decided  was,  that  if  a  party 
states  what  he  knows  to  be  untrue,  it  is  a  fraud  in  law. 
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Then  as  to  the  warranty  that  the  vessel  was  copper- fas- 
tened :  taking  the  agreement  as  being  the  contract  between 
the  parties^  it  does  not  contain  any  warranty  that  the  vessel 
is  coppered;  but  there  is  a  clause  towards  the  conclusion 

ft 

of  the  agreement,  that  the  vessel,  with  what  belongs  to  her, 
shall  be  delivered  according  to  the  inventory.  The  ques- 
tion then  is,  whether  the  whole  of  the  description  in  the 
advertisement  is  intended  to  be  incorporated  in  the  agree- 
ment, or  whether  so  much  only  was  intended  to  be  embo- 
died as  relates  to  the  enumeration  of  the  articles  there  men- 
tioned. In  the  first  place  it  is  stated  that  the  inventory  is 
to  be  made  good  as  to  quantity  only.  It  was  contended 
that  the  whole  was  intended  to  be  embodied,  because  it 
was  said  in  the  advertisement  that  the  vessel  and  her  stores 
were  to  be  taken  with  all  faults.  In  the  agreement  itself  it 
is  also  stipulated  that  the  brig  shall  be  taken  with  all  faults. 
If  the  whole  of  the  advertisement  was  intended  to  be  incorr 
poratedy  it  was  unnecessary  to  repeat  this  stipulation.  This 
is  a  further  reason,  though  not  so  strong  a  one  as  the 
former.  Looking  at  the  advertisement,  there  appears  to  be 
a  distinction  carefully  made  between  the  description  of  the 
vessel  and  the  inventory.  The  word  *'  inventory"  is  placed 
half-way  down.  It  was  only  intended  to  refer  to  that  part 
of  the  advertisement.  The  agreement,  thereforei  contains 
no  warranty  that  the  vessel  is  copper-fastened.  If  the  par* 
tics  had  intended  to  warrant  the  brig  copper-fastened,  they 
should  have  introduced  an  express  stipulation.  If  they  did 
so  intend,  they  must  suffer  for  their  own  remissness.  But 
I  have  great  doubt  whether  they  had  such  an  intention. 

Taunton,  J. — None  of  the  cases  cited  bear  upon  the  pre- 
cise point.  In  no  one  is  there  the  same  instrument  as  here. 
In  Shepherd  v.  Kain  it  was  taken  for  granted  that  the  vessel 
was  warranted  to  be  copper-fastened.  The  other  two 
cases,  of  Pickering  v,  Dowson  and  Kain  v.  Old,  appear  to 
have  been  cited,  by  the  counsel  by  way  of  anticipation; 
They  are  certainly  not  authorities  in  their  favour.    I  con- 
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fess,  upon  the  question  whether  it  was  agreed  that  the 
vessel  should  be  copper-fastened,  I  want  no  authorities  to 
confirm  ine  in  the  impression  which  I  now  entertain.    In 
the  memorandum  of  agreement  it  is  stated,  that  the  said 
brig,  with  what  belongs  to  her,  shall  be  delivered  according 
to  the  inventory  which  hath  been  exhibited.    These  words, 
"  according  to  the  inventory,"  can  only  be  referable  to  what 
lielongs  to  her,  viz.  the  rigging  and  tackle.     The  memoran- 
dum then  goes  on — but  the  said  inventory  shall  be  made 
good  as  to  quantity  only.     If  it  is  taken  that  the  "  inven- 
tory" contains  the  description  of  the  vessel,  then  it  is  to  be 
made  good,  not  as  to  the  quantity  only,  but  as  to  the  qua- 
lity also.     Let  us  see  the  paper  which  is  supposed  to  be 
embodied  in  the  agreement,  and  which  it  is  said  contains 
the  warranty.     Here  is  the  word  *'  inventory**  placed  in  the 
middle  of  the  paper.    I  take  it  to  be  perfectly  clear  the  pre- 
ceding part  forms  no  part  of  the  inventory.     If  the  word 
"  inventory^  had  been  placed  at  the  top  of  the  paper  there 
might  have  been  some  ground  for  arguing  that  it  was  a 
title  applicable  to  the  whole.    The  word  "  inventory"  is 
placed  at  the  head  of  a  list  of  articles,  and  applies  only  to 
that  list. 


Patteson,  J. — I  also  think  this  rule  should  be  made 
absolute.  The  case,  as  I  understand  it,  is  put  upon  two 
grounds;  first,  on  the  ground  of  false  representation; 
secondly,  on  the  ground  of  there  being  an  express  warranty. 
Upon  the  first  ground  the  SoHcitor-€reneral  relied  on 
Pothill  V.  Waiters.  If  the  report  of  that  case  be  examined, 
it  will  be  found  that  there  the  party  made  a  representation 
which  he  knew  was  false.  It  is  pointedly  put  by  Lord  Tat- 
terden  on  that  ground.  That  distinguishes  this  case  from  it. 
Then,  as  to  the  express  warranty;  that  depends  upon  whe- 
ther ttie  whole  paper  containing  the  advertisement  is  to  be 
embodied  with  the  agreement.  I  own  I  feel  great  difficulty 
in  putting  a  construction  upon  a  word  diflkrent  from  its 
i>rdinary  meaning.     Here  the  defendant  has  used  the  word 
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*'*  inventory"  in  its  ordinary  sense,  by  putting  the  word  in  iB33. 
the  middle  of  the  paper^  before  the  enumeration  of  a  num- 
ber of  articles,  i  would  not,  without  the  most  cogent  rea- 
son, give  a  different  meaning  to  a  word  from  that  which  is 
ordinarily  put  upon  it  by  mankind.  It  is  not  necessary  to 
do  that  in  this  case. 

Rule  absolute. 


Cheetuam  and  Wife  v.  Butlbr. 

Assumpsit  on  a  promissory  note,  given  to  the  wife  A  promissory 
dum  sola.     Plea  :    the  general  issue.     At  the  trial  before  ^^  m,m. 
De/iwifl//,  C.  J.,  at  the  Lincolnshire  Spring  assizes,  1833,  ^^^'l^"'/^  ^, 

.        '  f      &  f  words  "order" 

the  followmg  note,  signed  by  the  defendant  and  stamped  or  ^  bearer" 

with  a  note  stamp  of  35.  6d.,  was  given  in  evidence : —         ^"^  ?**j^®"f 

■^  *  o  any  indication 

"  I  promise  to  pay  to  Mary  Meyer  the  sum  of  ^ICX)  for  of  the  time  of 
I  •      I  »  payment,  is 

value  received.  iJoiapromis- 

It  was  objected  that  the  stamp  should  have  been  Bs.6d.  sory  note, poy- 
The  learned  Chief  Justice  nonsuited  the  plaintiff,  but  hearer  on  de- 

gave  him  leave  to  move  to  enter  a  verdict.     In  Easter  term  »«»firf,  within 
.  .  ...  .56  Geo,  3, 

last  Sir  J.  Scarlett  obtained  a  rule  nisi  accordingly ;  against  c.  184,  sched. 

which  P*^'  ^• 


Campbell,  S.O.,  now  shewed  cause.  The  question  here 
is,  whether  this  note  falls  within  the  first  or  the  second 
class  of  notes  mentioned  in  the  schedule  to  55  Geo.JS, 
c.  184.  If  it  came  under  the  first  class,  of  promissory  notes 
"  for  the  payment  to  the  bearer  on  demand,"  the  stamp 
should  have  been  85.  6d.  If  it  be  a  note  "  (or  the  payment 
in  any  other  manner  than  to  the  bearer  on  demand^"  the 
present  stamp  of  3s.  del.  is  sufficient.  It  is  submitted  tliat 
this  is  payable  to  the  bearer  on  demand.  It  is  not  said  to 
be  payable  on  demand ;  but  iii  a  case  of  a  note  payable  to 
bearer  generally,  without  saying  "  on  demand/'  the  Court 
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held  that  the  note  was  within  the  first  class :  Whklock  v. 
U9iclenjDood{a)»  Here  the  note  is  not  expressed  to  be  pay- 
able to  bearer;  but  in  the  case  of  Keales  v.  Whieldoit  (6),  the 
Court  held  that  a  note  payable  **  to  /.  K.  on  demand*'  was 
a  note  ''  payable  to  the  bearer  on  demand  (c)."  That  case 
was  fully  argued  and  solemnly  decided.  All  that  can  be 
urged  now  to  shew  that  the  note  is  not  payable  to  the 
bearer  was  brought  forward  then  before  the  judge  (</)  at 
nisi  prius,  and  in  the  full  Court  (e).  If  that  case  be  law, 
cadit  quaestio.  It  must  be  admitted  that  in  two  subsequent 
cases  it  was  held  that  a  note  payable  to  a  party  on  his  order 
or  demand  was  not  within  the  division  in  the  schedule  which 
relates  to  notes  for  the  payment  in  any  other  manner  than 
to  the  bearer  on  demand :  Armitage  v.  Berry  {/),  Moyser 
V.  Whitaker  (g). 


Sir  J.  Scarlett  (with  whom  was  Humfrey),  contr4,  was 
stopped  by  the  Court. 

Denman,  C.J. — ^Thc  case  of  Rentes  v.  Wkieldon  can- 
not be  supported,  and  that  is  the  opinion  of  us  all. 

Parke^  J«  —  1   think  the  decision   in   that  case   was 
wrong. 

Taunton,  J.,  and  PattesoNi  J.,  concurred. 

Rule  absolute* 


(a)  3  Dowl.  &  Ryl.  356;  3  Barn. 
k  Cressw.  157. 

(6)  8  Barn.  8c  Cressw.  7;  S.  C. 
per  nomen  Eatt  v.  ■  ■  ■*,  %  Mann. 
&  Ryl.  8. 

(c)  In  the  report  in  2  Mann.  & 
R^l.  8y  the  note  is  stated  to  have 
been  expressed  to  be  payable  lo 
the  beamrk 

{d)  Park,  (J.  A,)  J. 


(e)  Keates  v.  Whieidon  was  heard 
upon  an  ex  parte  application  only, 
as  a  rule  nisi  was  refused ;  a  cir- 
cumstance whicii  materially  lessens 
the  authority  of  the  decision. 

(/)  5  Bingh.  501;  S.  C.  more 
fully  reported,  3  Moore  &  Payne, 

(g)  9  Barn.  &  Cressw.  409i 
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Pratt  v.  Vizard  and  Blower. 

Assumpsit  for  money  had  and  received.     Plea:  the  -4.,  thenttoi^ 
general  issue.     At  the  trial  at  the  sittings  in  London  after  HftEendedmort- 
Hilary  term,  1833,  before  Denman,  C.  J.,  the  following  gagee,ha8no 

lien  as  against 
facts  appeared  :—  C.,  the  intend- 

In  18«9,  the  plaintiff  applied  to  Rowley  and  Mansel,  who,  fo/3,^/^|'^fg^^^ 
as  trustees  under  the  will  of  Thomas  Row/ey,  had  a  large  preparing  the 
sum  of  money  standing  in  their  names  in  the  funds,  to  ad-  ^^ds^eH-**^" 
vance  him  4,000/.  upon  security  of  an  estate  in  Worcester-  vered  h^  C.  to 
shire.     It  was  ultimately  agreed  that  3,000/  should  be  ad-  i^^er  handed 

vanced  ;  and  the  plaintiff  delivered  the  title  deeds  of  the  ^^^^  ^®  ^'  ^^^. 

■^  the  purpose  of 

estate  to  Rowley,  who  gave  them  to  the  defendants  as  his  investigating 
attorneys  to  investigate  the  title  and  prepare  the  mortgage.  ^'^^'^®* 
On  the  4th  of  June,  1829>  the  plaintiff  addressed  the  fol- 
lowing letter  to  Rowley: — *'  I  return  you  thanks  for  your 
kind  reply  to  my  request.  I  have  sent  the  title  deeds,  and 
/  shall  pay  with  pleasure  all  expenses  attending  the  same.** 
Drafts  of  the  mortgage  and  of  a  declaration  of  trust  were 
sent  to  the  plaintiff  for  his  approval.  He  carried  those 
drafts  to  Mr.  Davison,  another  attorney,  when  it  was  disco- 
vered that  Mansel  had  not  been  properly  appointed  trustee 
under  the  will  of  Rowley.  Upon  this  the  plaintiff  refused 
to  complete  the  mortgage,  and  demanded  his  title  deeds, 
which  the  defendants  refused  to  deliver  up,  unless  their  bill 
of  costs  were  paid.  The  defendant  paid  the  bill  under  pro- 
test, and  this  action  was  brought  by  him  to  recover  back 
the  money.  It  was  admitted  at  the  trial  that  the  business 
had  been  done.  It  appeared  also,  that  the  plaintiff  had 
subsequently  procured  a  loan  from  a  client  of  Mr.  Davison. 
The  chief  justice  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict.  In  Easter  term  last,  Plati  ob- 
tained a  rule  nisi  accordingly  ;  against  which. 

Sir  J.  Scarlett  and  R.  V,  Richards  now  shewed  cause.      f\^^  P*'*"^  • 

rr>i  •  I  •  I  J    ^*®"  *'  COm- 

I.    1  he  defendants  had  a  lien  upon  the  title  deeds,  and  mon  law^ 


Second  point: 
Lien  by  special 
agreement. 

Third  point: 
Estoppel. 
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were  entitled  to  retain  them  until  their  bill  was  paid.  It  is 
usual  for  the  person  who  borrows  money  to  pay  the  ex- 
penses  attending  the  transaction.  In  the  ordinary  course  of 
business  the  mortgagee  appoints  the  attorney,  who  becomes 
the  attorney  also  of  the  mortgagor. 

IL  There  is,  however^  in  this  case^  a  special  agreement 
by  the  mortgagor  to  pay  the  expenses.  Of  this  agreement 
the  letter  is  evidence. 

in.  It  is  submitted  that  Afansers  appointment  was  per- 
fectly regular.  Assuming  it  to  be  otherwise,  it  is  not  com- 
petent to  the  plaintiff  to  take  the  objection.  The  plaintiff 
had  dealt  with  Rowley  and  Mansel  in  the  character  of  trus- 
tees. It  was  not  until  Davison  was  called  in  that  the  ob- 
jection to  the  appointment  of  Mansel  was  takeu.  It  is  then 
saidy  that  the  money  must  be  lent  by  Rowley  alone.  The 
money  was  standing  iu  the  joint  names  of  Rowley  and  Man- 
sel. They  jointly  had  the  controul  over  it,  and  therefore 
they  were  the  proper  parties  to  the  loan  of  it. 


First  point. 


Piatt,  in  support  of  the  rule.  I.  The  defendants  had  no. 
lien  upon  the  deeds  against  the  plaintiff^  and  there  was  no 
privity  of  contract  as  to  the  costs  between  the  plaintiffs  and 
the  defendants.  The  latter  were  entitled  to  retain  the  deeds 
as  against  their  employers,  but  not  as  against  the  plaintiff^ 
by  whom  they  were  not  employed.  The  deeds  were  deli- 
vered by  the  plaintiff  to  Rowley,  not  to  the  defendants.  It 
was  Rowley  who  delivered  the  deeds  to  die  defendants. 
Rowley  could  communicate  to  the  defendants  no  greater 
right  to  retain  the  deeds  than  he  himself  had.  Hollis  v. 
Claridge{a)  is  precisely  similar  to  this  case,  except  that 
there  tlie  plaintiff  was  attempting  to  raise  money  by  way  of 
annuity.  There  the  deeds  were  delivered  by  the  plaintiff 
to  the  proposed  grantee  of  the  annuity,  and  be  gave  ihem  to 
the  defendant,  who  was  a  conveyancer,  to  investigate  the 
title.     The  negotiation  was  broken  off,  and  the  defendant 


(a)  4  Taunt.  dOr, 
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retained  the  deeds^  claiming  a  lien.    The  plaintiff  brought        1833. 

trover  for  the  deeds,  and  the  Court  held  that  the  defendant        \^^ 

Pratt 

bad  no  lien.     It  is  said^  that  in  all  cases  the  mortgagees  v, 

attorney  is  the  attorney  of  the  mortgagor.     That  is  not  the       Vizakd. 
ordinary  course  of  business ;  distinct  attomies  are  usually 
employed  by  both  parties. 

II.  The  plaintiff's  letter  does  not  enure  as  a  promise  to  Second  point. 
the  defendants.     The  contract  was  between  the  plaintiff 

and  Rowley.  If  the  plaintiff  had  refused  to  pay  the  ex- 
penses, die  letter  could  not  have  been  evidence  for  the  de- 
fendants in  an  action  brought  by  them  against  the  plaintiff. 

III.  It  was  admitted  that  the  appointment  of  Mansel  as  Third  point. 
trustee  was  invalid.     The  declaration  of  trust  contained  a 

recital  that  Mansel  had  been  duly  appointed.  The  plaintiff 
was  therefore  fully  justified  in  breaking  off  the  negotiation 
and  procuring  the  money  elsewhere. 

Denman,  G.J. — I  am  of  opinion  that  this  rule  should  First  point. 
be  made  absolute.  The  question  whether  the  defendants 
had  a  lien  upon  the  title  deeds  depends  upon  the  question 
whether  the  plaintiff  ever  employed  the  defendants.  It 
appears  to  me  that  the  plaintiff  never  employed  the  de- 
fendants. They  were  only  attorneys  for  the  mortgagee, 
and  it  was  their  duty,  contrary  to  the  interest  of  the  plain- 
tiff, to  find  out  all  objections  to  his  title.  The  letter  in  Second  point. 
>vhtch  the  plaintiff  says  that  he  will  pay  the  expenses,  was 
addressed  to  Rowley,  and  constitutes  no  contract  between 
the  plaintiff  and  the  defendants. 

Parke,  J. — A  mortgage  is  proposed,  in  which  Rorotey 
16  to  be  the  lender  and  the  plaintiff  tlie  borrower.  The 
deeds  are  delivered  by  Rowley  to  the  defendants.  The 
negotiation  is  broken  off,  and  the  plaintiff  demands  the 
deeds,  which  the  defendants  refuse  to  deliver  up  unless 
their  bill  is  paid ;  and  the  plaintiff,  in  order  to  recover  his 
deeds,  pays  the  amount  of  the  bill  under  protest.  If  there- 
fore the  defendants  had  no  right  to  retain  the  deeds,  that 
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amount  so  paid  may  be  recovered  back  (a).  The  question 
therefore  is,  >vhether  the  defendants  had  a  lien  upon  the 
title  deeds.  Holies  v.  Claridge  shews  clearly  that  Rowley 
could  communicate  to  the  defendants  no  greater  right  than 
he  himself  possessed  (6).  Then  it  is  said  there  was  an 
agreement  that  the  expenses  of  investigating  the  title  should 
Second  poiut.    be  paid  by  the  plaintiff.     There  is  no  evidence  of  such  an 

agreement  with  the  defendants.  They  stand  in  the  double 
character  of  attorneys  to  the  mortgagor  and  the  mortgagee. 
It  is  the  usual  practice  for  persons  mortgaging  to  pay  the 
expense  of  the  mortgage,  and  no  doubt  if  the  mortgage  had 
gone  off,  the  plaintiff  must  ultimately  \\9ive  paid  the  expense. 
The  question  is,  whether  there  is  any  privity  of  contract 
between  the  plaintiff  and  the  defendants.  Clearly  upon 
the  facts  there  was  not  any  such  privity.  What  the  defend- 
ants were  employed  to  do  was,  as  my  lord  has  observed, 
rather  contrary  to  the  plaintiffs'  interest.  I  think  they 
acted  as  the  attorneys  only  of  the  mortgagee.  All  they  did 
was  to  look  to  the  interest  of  the  lenders.  It  is  perfectly 
clear  that  there  was  no  privity  of  contract  with  the  plaintiff, 
as  there  was  no  employment  by  him.  Therefore  the  de- 
fendants had  no  lien  of  their  own ;  and  Hollis  v.  Claridge 
shews  that  none  could  be  given  to  them  by  Rowley. 


Taunton,  J. — I  am  also  of  opinion  that  the  defendants 
had  no  lien  upon  the  title  deeds  cither  in  a  right  derived 
from  Rowley  or  in  their  own  right.  With  reference  to  the 
right  derived  from  Rowley,  it  is  quite  clear  they  could  have 
none,  because  the  title  deeds  were  delivered  to  Rowley, 
not  to  hand  them  over  to  the  defendants,  but  to  look  over 


(a)  Vide  20  Ass.  fo.  72,  pi.  U; 
Bro.  Abr.  Duress,  pi.  13;  Sumner 
V.  Ferrymany  1 1  Mod.  90 1 ;  Irving 
▼.  Wilson,  4  T.  R.  485;  Mant  v. 
Stokes,  ibid.  664;  Brown  v.  Hodg- 
son, 4  Taunt.  189;  Geraldes  v. 
Donison,  Holt,  N.  P.  C.  S46; 
Fulham  v.  Down,  6  Esp.  N.  P.  C. 


S6,  n. ;  Hodgson  v.  WUliam,  tbid. 

(6)  As  to  the  applicatiou  of  this 
principle,  see  MaUory*B  case,  5  Co. 
Rep.  113;  Sir  Mqyle  Finches  case, 
6  Co.  Rep.  68;  Coke,  Complete 
Copyholder,  47,  sect.  34;  Long  v. 
Buckeridge,  1  Stra.  111. 
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and  investigate  them  himself.  He  had  no  right,  upon  this 
simple  delivery,  to  hand  them  over  to  the  defendants  for 
another  purpose,  nor  could  he  thereby  give  a  right  of  lien 
to  them.  Hollis  v.  Claridge  shews  that  the  defendants 
could  not  claim  a  greater  right  than  Rowley  himself  had. 
Then^  as  to  the  defendants'  lien  in  their  own  right,  that 
could  only  be  if  they  were  employed  as  the  solicitors  of  the 
plaintiff.  It  is  very  true  that,  ultimately,  the  law  expenses 
come  out  of  the  pocket  of  the  borrower.  In  annuity 
transactions,  and  I  believe  also  in  mortgages,  when  the 
business  is  done,  the  attorney  produces  his  bill,  and  the  bor- 
rower receives  the  sum  lent  {a),  minus  the  amount  of  the 
attorney's  bill.  But  the  action  for  the  expenses  must  be 
brought  against  the  person  who  employs  the  attorney,  and 
not  against  the  individual  out  of  whose  pocket  the  money 
ultimately  comes.  A  lien  can  only  arise  where  there  is 
privity  between  the  parties  in  consideration  of  something 
done  by  the  one  for  the  other.  In  this  case  there  was  no 
such  lien  as  gave  the  defendant  a  right  of  retaining  the  deeds. 


459 


1833. 


Patteson,  J. — I  am  entirely  of  the  same  opinion.  It 
is  quite  unnecessary  to  say  any  thing :  I  could  only  repeat 
what  has  been  said  already. 

Rule  absolute  (6). 


(a)  Except  in  the  cases  (of 
comparatively  rare  occurrence)  in 
which  annuities  are  purchased  as 
a  bon&  iide  life  provision  for  the 
grantee,  the  money  paid  (nominally) 
as  the  consideration  of  the  annuity 
is  properly  said  to  be  lent,  redeem- 
able life  annuities  being  merely  a 
mode  of  evading  the  statute  of  usu- 
ry,-*the  lender  stipulating  for  such 
interest  as  will  compensate  him  for 
the  loss  of  the  use  of  his  money  and 
for  the  risk  of  the  borrower's  sol- 
vency, or  of  the  sufficiency  of  his 
securities,  (for  which  use  and  risk 
the  borrower  would  have  had  to 
pay  even   if  no  usury  laws   had 


existed,)  and  also  for  such  further 
interest  as  will  indemnify  him 
against  premiums  of  insurance 
and  other  contingencies  in  respect 
of  the  deaths  of  the  cetteux  que 
vies,  against  the  hazards  created 
by  the  annuity  acts,  and  generally 
in  respect  of  the  false  position  lu 
which  he  is  placed  by  being  com- 
pelled, though  really  a  mere  lender 
of  money,  to  assume  the  character 
of  the  purchaser  of  an  annuity, 
contrary  to  the  intentions  and  to 
the  interest  of  all  parties  con- 
cerned. 

(6)    See   OgU  v.  Story,  ante, 
vol.  i.474. 
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^^^'  Kelly  v,  Partington. 

A  statement     C/ASE  for  slander  by  a  servant  against  her  late  master. — 

made  by  the  ,  .       ' 

late  master  of  The  declaration  contained  five  counts,  and  concluded  with 
a  servant  to      ^^  alleeation  of  special  daoiase.    The  second  count  stated, 

anotherperson  . 

who  had  that  in  the  presence,  &c.  the  defendant ''  falsely  and  malici* 

ensaliiig  that  ^"*'y  »poke  and  published  of  and  concerning  the  plaintiff, 

servant,  is  not  and  of  and  concerning  her  as  such  shopwonian  or  servant, 

where  from  these  other  false,  scandalous,  and  malicious  and  defamatory 

other  evi-  words  following,  that  is  to  say,  she  (meaning  the  plaintiff) 

of  a  slight  de-  secreted  one  shilling  and  sixpence  under  the  till,  stating — 

scription^thc    jjjggg  3^^  j^Qj  ^i^gg  j^  jjg  robbed."     At  the  trial  before 
jury  has  in- 
ferred actual     Patteson,  J.,  at  the  sittings  at  Westminster,  in  Easter  term, 

""  Arallega-     *^^^'  *®  following  facts  appeared : 

tton  that  the         One  Stenningf  who  intended  taking  the  plaintiff  into  his 

defendant  said  ,  •        •      ■       <•     i         i   ^      «  ■ 

of  the  plaintiff,  service   as   shopwoman,   mquired   of   the   defendant,  ber 

"She secreted  former  master,  what  her  character  was;  upon  which  the 

1«.  6d.  under  . 

the  till,  Stat-     defendant  imputed   theft  to   her,  and   charged  her  with 

*^'tT^be  '^^^'"S  secreted  money  under  the  till;  and  said  that  before 
rohhedy'*  was  he  had  paid  her  any  wages,  she  had  repaid  her  mother  IO5. 
that  the^plain^  which  she  had  borrowed  of  her,  and  had  given  her  a  sove- 
tiif,whense-  reign  besides.  In  consequence  of  this  communication 
If.  qJl^  had  Sienning  refused  to  take  her  into  his  service.  A  brother- 
used  the  latter  i,|.iaw  of  the  plaintiff  suggested  to  the  defendant,  upon 
that  therefore    whom  he  called  for  an  explanation  of  the  words  he  had 

d^d^t^^n-"  ^^^^^  ^^^^  ^^  ^^^  probably  made  some  entry  of  the  time 
tain  that  which  when  he  paid  the  plaintiff  her  wages,  and  that  if  so,  he 
perse,  so  as  to  ™ght,  by  referring  to  it^  find  that  he  was  mistaken  in  sup- 
disentitle  the     posing  that  the  sovereign  and  a  half  had  been  given  by  the 

plaintiff  to  full     ,   .     .-       ,  1        .     r  »  '         r  rm      j 

costs  where  plamtiff  to  her  mother  before  the  receipt  of  wages.  1  he  de- 
the  verdict       fendant  then  took  from  his  desk  a  memorandum-book,  and, 

was  under  40«.  .  .  .  •         1 

after  looking  at  it,  asked  the  brother-m-law  whether  he 
knew  the  time  when  the  plaintiff  received  her  wages  ?  and 
upon  his  answering,  that  he  did  not,  but  would  abide  by 
his  (the  defendant's)  account,  said,  *^  Then  if  you  do  not 
know,  I  am  not  going  to  tell  you,"  and  returned  the  book 
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to  his  desk.     After  some  other  observations,  the  brother         18S3. 
complained,  that,  owing  to  the  defendant's  conduct,  the      ^-^n^^^ 
plaintiff  might  have  been  thrown  upon  the  town,  if  she  had  ^. 

not  had  friends;  upon  which  the  defendant,  alluding  to  Partinotom. 
himself  and  his  wife,  said,  *'  What  is  that  to  us."  Sir  J. 
Scarlett,  for  the  defendant,  submitted  that  there  should  be 
a  nonsuit,  for  that  the  communication  to  Stenning  was  pri- 
vileged, and  that  there  was  no  evidence  of  express  malice. 
The  learned  judge  refused  to  nonsuit  the  plaintiff,  but  re- 
served the  point.  The  jury  returned  a  general  verdict  for 
the  plaintiff,  with  one  shilling  damages. 

Sir  J.  Scarlett,  in  Easter  term,  moved  for  a  rule  nisi  to 
enter  a  nonsuit,  on  the  ground  that  no  express  malice  had 
been  proved ;  and  he  cited  Child  v.  Affleck  (a)  as  a  case  in 
point,  but  even  stronger  than  the  present. 

Dbnman,  C.  J. — Where  nothing  has  taken  place  but 
what  has  been  said  by  one  master  to  another,  the  case  ought 
never  to  come  before  a  jury.  But  where  there  are  other 
circumstances  from  which  a  private  motive  may  be  pre- 
sumed, there  the  case  may  well  be  considered  by  a  jury* 
There  were  in  this  case  other  circumstances,  such  as 
the  refusal  to  produce  the  book,  which  might  have  dis- 
proved some  part  of  the  charge  against  the  plaintiff;  and 
the  answer  **  What  is  that  to  us?"  when  the  brother-in*la\v 
said  that  the  defendant's  coitduct  might  have  driven  the 
plaintiff  upon  the  town.  These  circumstances  were  slight, 
but  it  was  proper  that  they  should  go  to  the  jury.  There 
must  be  no  rule. 

LiTTLEDALE,  J.  and  Parke,  J.  concurred. 

Rule  refused. 

Upon  an  affidavit,  stating  that  upon  application  to  the 
Masters,  they  had  declined  taxing  the  costs  of  the  cause  until 

(u)  4  Mann.  &  Ryl.  338 ;  9  Barn.  &  Cresw,  403. 
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1833.        the  opinion  of  the  Court  had  been  taken  as  to  whether  the 
^"^^^^^^^^      plaintiiF  was  entitled  to  the  costs  generally,  or  only  to  as 

K  ELL  Y 

v.  much  costs  as  damages,  Campbell,  S.  G.,  in  the  same  term, 

Partingtoh.  obtained  a  rule  to  shew  cause  why  it  should  not  be  referred 
to  the  Master  to  tax  the  plaintiff  her  increased  costs  in  the 
cause.     Against  which  rule 

Sir  J.  Scarlett  and  F.  Kelly  now  shewed  cause.  The 
question  is,  whether  any  one  of  the  counts  contains  words 
which  are  not  actionable  without  special  damage;  for  the 
verdict  being  general,  unless  all  the  counts  be  upon  words 
actionable  in  themselves,  the  plaintiff  will  be  entitled  to 
her  full  costs.  [Patteson,  J.  upon  this  point  referred  to 
Saville  v.  Jardhie{a).']  It  is  submitted  that  there  is  no 
count  in  this  declaration  in  which  the  words  are  not  action- 
able in  themselves.  If  the  words  be  actionable,  and  spe- 
cial damage  results,  this  is  matter  of  aggravation  only,  and 
the  plaintiff  is  not  entitled  to  full  costs  unless  the  damages 
exceed  40s.  In  all  these  counts  there  are  words  which, 
either  of  themselves,  or  taken,  as  they  must  be  after  verdict, 
together  with  the  inuendoes,  impute  to  the  plaintiff  the 
commission  of  a  felony.  [Campbell,  S.  6.  said  that  he  in- 
tended to  rely  only  upon  the  second  count.]  In  that  count 
there  certainly  is  no  inuendo.  The  defendant  puts  his 
own  inuendo  on  the  words  themselves.  The  words  are, 
''  She  secreted  one  shilling  and  sixpence  under  the  till, 
stating — these  are  not  times  to  be  robbed."  These  words 
are  alleged  to  be  spoken  of  her  in  her  character  of  a  shop- 
woman.  What  other  sense  can  be  attached  to  these  words 
than  an  imputation  that  she  had  availed  herself  of  the  op- 
portunities which  she  had  as  a  shopwoman  to  rob  her  mas- 
ter f  The  proper  construction  to  be  put  upon  the  words  is, 
that  they  bear  that  signification  which  would  be  put  upon 
them  in  ordinary  conversation:  Tomlinson  v.  Brittelbankib). 
[Denman,  C.  J.  There,  the  words  used  were  quite  distinct.] 
It  cannot  be  doubted  that  in  the  ordinary  meaning  of  the 

(fl)  8  H.  Bla.  531.  (6)  Ante,  vol.  i.  455. 
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language  this  is  an  imputation  of  theft.     Suppose  an  in-         1833. 
dictment  for  feloniously  stealing  and  taking  the  property  of 
her  master,  the  evidence  to  the  same  effect  of  these  words  v. 

would  have  been  sufficient  to  support  the  indictment.  Partikgtok, 

Campbell,  S.  6.  This  count  would  not  have  been  sus- 
tainable upon  demurrer,  unless  there  had  been  an  allegation 
of  special  damage.  The  words  are,  "  She  secreted  one  shil- 
ling and  sixpence  under  the  till,  stating — these  are  not  times 
to  be  robbed.**  This  means  strictly  that  sAe  stated  that  these 
were  not  times  to  be  robbed.  It  might  mean  only,  that 
she  was  cautious  about  her  own  money,  and  secreted  it  in 
order  that  it  might  not  be  stolen.  [Parke,  J.  That  argu- 
ment will  endanger  your  judgment  (a).]  But  supposing 
that  it  must  be  taken  that  the  defendant  stated,  that  these 
are  not  times  to  be  robbed,  the  words  standing  as  they  do, 
unexplained  by  any  innuendo,  are  not  sufficient  to  support 
the  verdict  without  special  damage.  Where  the  words  are 
most  clearly  actionable  in  themselves,  as  where  it  is  said  of 
a  man  that  he  is  a  murderer  or  a  thief,  no  innuendo  is  ne- 
cessary ;  but  this  is  not  such  a  clear  case. 

Here  he  was  stopped  by  the  Court. 

Dbnman,  C.  J. — The  question  is,  whether  any  of  these 
counts  is  for  words  not  actionable  in  themselves.  If  it  is 
to  be  taken  that  the  words,  *'  stating,  these  are  not  times  to 
be  robbed,"  were  spoken  by  the  defendant,  it  would  be  a 
good  objection  to  the  plaintiff's  being  allowed  her  full 
costs.  But  in  the  other  view,  and  which  I  think  is  the 
proper  one,  the  words  are  not  actionable.  This  rule  must 
be  made  absolute. 

Pabke,  J. — I  am  of  the  same  opinion.  It  is  impossible 
to  maintain  the  action  for  those  words  upon  the  record. 
We  can  only  construe   the   words  in  their  grammatical 

(a)  In  Hilary  term  following  upon  the  ground  that  these  words 
(1834),  judgment    was    arrested,      were  in  themselves  quite  innocent. 

vol*.  11,  H  H 
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1833.         sense:  they  impute  no  crime,  but  rather  that  the  plaintiff 


was  a  cautious  person.     Whether  the  judgment  can  be 
V.  maintained  hereafter  is  another  question.     The  plaintiff  is 

PAfttiKOTON.  entitled  to  her  full  costs. 


TAUNtON,  J.  and  Patteson,  J.  concurred. 


Rule  absolute. 


The  King  v>  The  Vestrymen  and  Vestry-Clerks  of 
the  Parish  of  St.  Luke's,  Middlesex. 

Where  a  sta-  M^  OLLETT  had  obtained  a  rule  calling  upon  the  vestry- 
election  by  ^^^  ^^^  vestry-clerk  of  St.  Luke's,  to  shew  cause  why  a  roan- 
poll,  semble      damus  should  not  issue  directed  to  them,  commanding  them 

that  the  poll  ,  .  . .  ^  , 

may  be  taken    to  enter  on  the  vestry-ramutes,  adjournments  from  day  to 

from  the  hold-  jjjy  ^^  ^  y^^^^  |^g|j  ^^  ^^  jg^j,  June  last,  for  the  election 

Mig  up  of  the  "^  "^  , 

electors'  of  trustees  under  50  Geo.  3,  cap.  cxlix.  for  lighting  8ic.  the 

thrteile?I|l^  said  parish,  and  the  Sd  WW.  4,  cap.  xiii.  for  enlarging  the 
pointed  to  take  powers  of  that  act,  and  to  proceed  to  hold  a  poll  and  com- 
differ  and  a  plete  the  election  of  twenty-nine  trustees  for  lighting,  watch- 
poll  is  de-        ing  tec.  the  said  parish.    The  affidavits  upon  which  the  rule 

manded  and 

refused,  the      was  granted  stated  the  following  facts  :^ 

Court  will        ,    Qjj  jjjg  jgijj  ^f  last  June  a  vestry  meetinir  waa  duly  con- 

§rant  a  man-  ^  , 

amus  to  enter  vened  for  the  election  of  twenty-nine  new  trustees  under 

ofihe'^elect'ion  *'^®  above  acts.  The  vestry  appointed  Mr.  Moreland 
meeting,  and    chairman  of  the  meeting  ;  and  from  time  to  time  four  per* 

to  proceed  to  •        ,  ,■  •        i         i    .  • 

complete  the  ^^^^  ^^re  appomted  as  tellers  to  assist  the  chairman  in 
election.  counting  the  number  of  votes  for  the  candidates  who  might 

be  proposed.  Sixty  candidates  were  nominated,  and  their 
names  were  submitted,  one  by  one,  to  the  vestry,  who  ex- 
pi*essed  their  wish  to  elect  any  such  candidate  by  holding 
Up  their  hands,  except  as  to  the  first,  upon  whose  nomina- 
tion a  division  took  place.  The  chairman  and  tellers  ascer- 
tained the  number  of  hands  for  each  candidate,  which  was 
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miQuted  by  the  vestry-clerk^  and  immediately  announced  by        1833. 
the  chairman  to  the  vestry  before  he  proceeded  to  the  elec- 


The  KivG 


St.  Luke's^ 


tion  of  any  other  candidate.    After  the  opinion  of  the  vestry  9 

had  been  so  taken  as  to  all  the  sixty  candidates^  twenty-four 
of  the  candidates  signed  a  requisition  to  the  chairman,  re<- 
quiring  a  ballot  or  poll  on  the  behalf  of  four  candidates,  who 
bad  been  in  a  minority,  there  having  been  twenty-nine  other 
candidates  who  were  declared  to  have  had  higher  numbers. 
This  requisition  was  read  to  the  vestry  ;  upon  which  som^ 
of  the  vestry  required  that  the  election  should  be  compldt^d 
by  the  chairman's  announcing  the  names  of  the  twenty-nine 
candidates  having  a  majority  of  votes,  which  the  chairn^an 
refused,  because  a  ballot  or  poll  had  been  d^m^nded.  The 
chairman  was  then  voted  out  of  the  chair  by  a  large  majority, 
and  quitted  it  accordingly.  The  vestry  then  appointed  ano- 
ther chairman,  iind  ordered  that  the  vestry -rolerk  should  make 
out  a  list  of  the  twenty-nine  candidates  who  had  the  largest 
number  of  votes,  which  being  done,  twenty-nine  candidates, 
of  whom  the  chairman  was  one,  were  declared  by  him  duly 
chosen.  It  was  further  alleged,  that  during  the  whole  of  the 
proceedings  there  was  violent  noise,  tumult,  and  disorder; 
in  consequence  of  which,  the  tellers  and  chairman  could  not 
count  the  number  of  votes  or  estimate  them  correctly,  and 
that  upon  every  show  of  hands  for  the  election  of  the  candi- 
date, there  was  a  great  discrepancy  in  the  opinion  of  the 
tellers  as  to  the  real  amount  of  votes.  No  ballot  or  poll 
was  had  according  to  the  requisition. 

The  affidavits  in  answer  denied  that  there  had  been  any 
great  noise  during  the  counting  of  votes,  or  that  there  had 
been  any  difficulty  on  the  part  of  the  tellers  in  correctly 
ascertaining  the  number  of  votes  ;  and  alleged  that  the  con- 
fiision  did  not  commence  until  after  the  ballot  or  poll  had 
been  required ;  that  when  this  requisition  was  made,  the 
vestry-clerk  stated  that  it  was  not  customary  to  do  so,  and 
that  the  election  had  been  conducted  in  the  same  way  as  all 
former  elections,  and  that,  in  his  opinion,  the  granting  a  poll 
or  ballot  would  be  contrary  to  the  several  acts  of  parliament. 

H  H  2 
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1833.  Other  deponents  also  stated  it  as  their  belief,  that  the  elec* 

^/^"^  tion  had  proceeded  in  strict  conformity  with  the  general 

V.  mode  of  conducting  elections  of  trustees  in  that  parish  under 

St.  Luke's,  ^j^^  ^^^^      rj^^  meeting  was  dissolved  at  twelve  o'clock  at 

night,  no  proposition  having  been  made  for  an  adjournment. 

50  Geo,  S,  c.  149,  s*  3,  directs  that  a  vestry  shall  be  held 
on  the  Tuesday  before  24th  June  in  each  year,  for  the  elec- 
tion of  trustees  for  putting  into  execution  that  act,  in  the 
room  of  those  annually  going  out  of  office,  under  the  pro- 
visions of  that  act,  and  for  the  purpose  of  filling  up  vacancies. 

Section  14  requires  that  twenty  vestrymen  shall  attend, 
and  that  if  the  election  be  not  made  or  finished  or  completed 
on  that  day,  an  adjourned  meeting  shall  be  held  on  each 
succeeding  day,  from  day  to  day. 

2,  WilL  4,  c.  xiii.  s.  15,  changes  the  time  for  the  meeting 
of  the  vestry  from  ten  o'clock  in  the  morning  to  between  six 
and  seven  in  the  evening,  except  on  special  or  particular 
occasions,  when  it  is  made  lawful  for  a  majority  of  the  ves- 
trymen present  at  any  such  meeting  to  fix  upon  any  other 
hour  for  holding  such  meetings. 

Corny n  and  <S  <  Temple  now  shewed  cause.  This  is  an 
application  for  a  mandamus  to  compel  the  vestrymen  and 
vestry-clerk;  first,  to  enter  adjournments  of  the  vestry  held 
on  the  18th  June;  secondly,  to  proceed  to  hold  a  poll; 
thirdly,  to  complete  the  election  of  twenty-nine  trustees. 
First  point:  I-  It  is  submitted  that  the  adjournment  cannot  now  be 

Entry  of  ad-  ^fiade.  There  should  have  been  an  adjournment  by  a  majo- 
rity of  the  whole  meeting.  Here,  it  does  not  appear  that 
any  proposal  for  an  adjournment,  for  the  purposes  of  taking 
a  poll,  was  either  put  or  carried.  The  chairman  has  not  the 
power  to  adjourn  without  the  authority  of  a  majority  of  the 
meeting;  Stought  on  y.  Reynolds  {a). 
Second  point:  II.  The  next  question  is,  whether  there  has,  in  fact, 
of  S^e'wJu.^*"^  been  a  poll  or  not.     It  is  submitted,  that  what  was  done 

amounted  to  a  poll,  particularly  as  there  is  no  suggestion 

(a)  2  Stra.  1045. 
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that  there  were  in  the  room  any  persons  who  were  not  eu-         1833. 

titled  to  vote.    The  chairman  may,  in  the  first  place,  declare     ^^^T^^r*"^ 
,       ,      .  ...  ,  ,.   .    •  The  Kino 

the  election  by  his  view ;  but  afterwards,  on  a  poll  being  v. 

demanded  by  any  party  who  is  not  satisfied  with  this  mode    »T'^KKi>- 

of  ascertaining  the  determination  of  the  electors,  the  votes 

must  be  taken  individually  per  capita  ;  and  this  in  whatever 

particular  manner  it  may  be  done  is  the  poll ;  Middlesex 

case  (a).     Even  at  elections  for  members  of  parliament,  it 

was  not  necessary,  before  the  passing  of  7  &  8  Will,  3,  c.  25, 

for  the  returning  officer  to  take  the  names  of  the  electors 

in  writing.     IDefiman,  C.  J.     It  is  the  mode  in  which  the 

poll  is  taken  in  parliament.]     If  all  the  electors  held  up 

their  hands,  and  these  were  counted  individually,  the  parties 

have  had  such  a  poll  as  they  were  entitled  to  demand. 

III.  The  trustees  are  at  present  de  facto  in  possession  of  ^""1  point: 
the  ofiice;  and  where  an  office  is  full,  the  Court  will  not  try 
the  question  as  to  the  validity  of  the  election  upon  affidavits. 
[Denman,  C.  J.  You  mean  that  there  should  be  a  quo  war- 
ranto. I  do  not  know  that  a  quo  warranto  will  lie  for  your 
office (6).  Parke,  J,  There  was  a  case  in  which  a  dif- 
ference of  opinion  prevailed  upon  the  bench,  as  to  whether 
a  quo  warranto  would  lie  for  this  office ;  the  question  was 
not  finally  decided.] 

Campbell,  S.  G.  and  Foltett,  contr^.  The  14th  section 
of  50  Geo.  3,  c.  cxlix.  directs,  that  if  the  election  be  not 
completed  on  the  day  named,  an  adjournment  shall  take 
place  from  day  to  day.  [Denmav,  C.  J.  The  real  question 
is,  whether  a  poll  has  actually  taken  place  on  the  day.]  It 
cannot  be  said  that  any  poll  has  been  taken,  for.  it  is  sworn 
that  on  no  one  occasion  did  all  the  tellers  agree  in  the  num- 
ber of  voters. 

Denman,  C.  J. — It  struck  me  certainly,  that  if  all  the 
tellers  had  agreed  in  their  results,  although  there  was  no 

{a)  9  Peckw.  Elect.  Cases,  348,      Br.  Red.  137 ;  OlaiiviHe,  87. 
868 ;    1  Whitelock,  393;    Prynne  .        (6)  And  see  I  Ventr.  148, 158. 
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1833.         formd  poll,  this  would  have  beeii  a  good  declaration  of  the 
poH  ;  but  as  the  tellers  did  not  agree,  it  is  inipossiWe  for  «s 
V.  to  say  that  every  individual  voter  vi'as  counted.     The  inan- 

St.  Luxe's.    (Jamus  must  issue,  and  a  return  may  be  nunhe. 

Rub  absolute. 


The  KiliG 


Doe,  ou  the  demise  of  Thomas  Stan  dish  aud  William 

Blackburn,  v.  Roe. 

Proc^dings  Wig  HTM  AN  obtained  a  rule  nisi  to  stay  proceedings 
stayed  in  a  se-  -^   i  o 

cond  eject-       until  payment  of  the  costs  of  two  former  ejectments  on  the 

»evSri"de^*  demise  of  Thomas  Standish,  brought,  like  tire  present,  to  re- 
mises of  ^.  cover  possession  of  Dnxbuiy  Hall,  and  estates  of  consider- 
debtor  and  of  ^^'^  extent,  in  the  county  of  Lancaster,  formeriy  the  properly 
B.  his  assig-  of  the  late  Sir  Frank  Standish ,  and  tfecn  enjoyed  by  Frank 
mentofthe       fla//  Siofidish,  Esq.,    who   defended  as  landlord,  jointly 

costs  of  a         (^jjjj  a  tenant,  in  each  action.     One  of  these  actions  came 
former  eject- 
ment brought    6A  for  trial  at  the  Lancaster  assizes  in   1818,  M4ien  the 

^    •  pfaifrtiff  withdrew  the  record.     In  the  following  Michael- 

mas term  the  defendant  obtained  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit,  which  was  discharged  upon  an  un- 
dertaking to  try  the  cause  at  the  next  assizes.  The  record 
was  accordingly  again  entered,  but  was  again  withdrawn. 
The  defendant's  taxed  costs,  on  the  occasion  of  the  former 
entry  for  trial,  amounted  to  32/.  10s.;  and  on  the  latter 
entry,  to  397/.  IO5.  On  the  2d  January,  18(21,  Thomas 
Standish  took  the  benefit  of  the  Insolvent  Debtors'  Act, 
having  inserted  these  costs  in  the  scliedule  of  his  debts. 
William  Blackburn  was  appointed  assignee. 

In  the  affidavits  filed  on  behalf  of  Frank  Hall  Standish, 
it  was  stated  that  in  the  year  1813  Thomas  Staiidisli  had 
been  convicted  of  a  forcible  entry  upon  the  property  in 
question;  and  that  his  discharge  under  the  Insolvent 
Debtors'  Act,  and  the  appointment  of  Blackburn  as  bis 
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assignee,  had  bce«i  conceited  with  a  view  to  bring  another 
ejectmeiU^  without  paying  the  costs  of  the  former  ejectmenX. 
In  tibe  affidavit  filed  on  the  part  of  the  lessors  of  the  plaiu- 
tiflf,  it  was  denied  that  the  discharge  of  Thomas  8tandi$h, 
and  the  appotntnent  of  Blackburn  as  liis  assignee,  had 
been  concerted;  and  it  was  stated  that  Thomas  Standish 
had  a  good  title  to  the.property  in  dispute. 

In  Ea^er  term  last,  J,  Williams  and  TomtinsoH  ^owed 
CMise.  This  ejectmefit  is  not  brought  by  the  9aiBe  persons, 
and  is  not  therefore  within  the  general  rule,  that  iiefore  the 
Court  will  atiow  a  second  ejectment  to  be  brought,  the 
costs  of  the  first  must  be  ]>aid.  In  The  d.  Chambers  v. 
haw{a),  the  Court  prevented  the  assignee  of  an  insolvent 
debtor  from  bringing  a  second  ejectment  until  the  costs  of 
the  first  were  paid.  But  there  the  debtor  had  fraudulently 
made  the  assignment  under  the  Insolvent  Debtors'  Act,  in 
order  to  bring  the  second  action.  On  this  ground  that  case 
is  distinguishable  from  the  present.  Here  two  parties  are 
interested — the  insolvent  and  his  assignee.  The  effect  of 
making  this  rule  absolute  will  be  to  suppress  the  rights  of 
botii.  If  the  insolvent  had  sued  in  fornr^  pauperis,  there 
might  have  been  some  ground  for  this  motion.  In  Brittain 
y,  Greenville  {b),  where  the  lessor  had  sued  in  form&  pau- 
peris, the  Court  refused  to  interfere.  In  Tidd's  Practice, 
1233(c),  it  is  said,  that  it  is  now  settled  that  the  proceedings 
may  be  stayed  in  all  cases,  until  the  costs  are  paid  of  a 
former  ejectment.  But  no  authority  is  cited  for  this  posi- 
tion; nor  is  any  such  authority  to  be  found. 

Wight man-conirii.  This  case  falls  within  the  general 
rule,  that  the  Court  will  stay  proceedings  in  a  second 
ejectment,  until  the  costs  of  a  prior  ejectment  are  paid, 

(a)  2  Wm.  fila.  1 180.  Mr.  Tidd  refers  the  reader  back  to 

{b)  2  Stra.  1120;  S.  C  16  Vin.  page  538,  where  the  authorities  are 

Abr.  302,  pi.  15.  collected,  and   to  Adams,   Eject- 

(c)  9thed.   la  the  passage  cited,  meat,  2d  ed.  319. 
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18S3.  where  the  title  relied  iipoii  is  the  same  in  both  actions. 
IParke,  J.  Have  you  found  any  case  where  assignees  of  a 
bankrupt  have  been  prevented  from  bringing  a  second 
ejectment,  the  debt  for  the  costs  having  been  proved  under 
the  commission,  and  the  bankrupt  having  obtained  his  cer- 
tificate?] No  such  case  has  been  found.  This  second 
ejectment  is  brought  on  the  same  title,  and  between  the 
same  parties.  The  debt  of  the  assignee  consists  of  money 
lent  to  the  insolvent  to  carry  on  this  suit.  In  Doe  d.  FeU 
dqn  V.  Roe  (a),  the  first  ejectment  was  brought  by  the  father, 
and  the  second  by  the  sou ;  and  an  application  was  made 
to  stay  the  proceedings  in  the  second  ejectment,  until  the 
costs  of  the  first  were  paid.  Lord  Kenyon  there  says : 
''  The  case  cited  (&)  is  directly  in  point,  and  a  cogent  reason 
is  there  given,  that  ejectments  were  introduced  in  lieu  of 
real  actions,  in  which  all  the  representatives  of  the  party  to 
the  first  suit  would  have  been  concluded  for  ever.  There- 
fore we  should  not  suffer  this  fictitious  remedy,  which  was 
introduced  in  lieu  of  the  other,  to  press  unnecessarily  hard 
upon  the  parties."  In  Keeue  d.  Angel  v.  Angel  (c),  Lord 
Kenyan  lays  down  the  rule  generally,  that  where  the  second 
ejectment  is  brought  to  try  the  same  question  as  was  tried 
in  the  first,  the  Court  will  stay  the  proceedings  in  the 
second,  until  the  costs  of  the  first  are  paid.  [Parke,  J» 
The  only  circumstance  which  creates  a  doubt  in  my  mind 
is,  whether,  as  the  remedy  for  the  costs  is  gone,  they  may 
not  be  considered  as  discharged.']  The  circumstance  of  the 
remedy  for  the  costs  of  the  first  ejectment  being  taken 
away,  can  afford  no  reason  for  breaking  in  upon  the  practice 
of  the  Court.  If  this  rule  is  not  made  absolute,  a  wide 
door  will  be  opened  to  fraud.  In  Doe  on  the  demise  of 
CoUerell  v.  Roe{d)  also,  the  rule  is  as  expressly  laid  down 
as  in  Keene  d.  Angel  v.  AngeL 

Cur*  adv.  vtdt. 

(a)  8  T.  R.  645.  (c)  6  T.  R.  740. 

(()  Doe  d.  Lawton  v.  Law^  ib.  {d)  1  C bitty,  Rep.  195« 

C4C. 
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In  the  course  of  this  term  the  judgmeot  of  the  Court 
was  delivered  by 

Denman,  C.  J. — We  are  of  opinion  that  the  rule  does 
apply  to  the  assignees  of  an  insolvent  debtor.  Proceedings 
in  the  second  ejectment  wj11|  therefore,  be  stayed  until  the 
costs  of  the  first  are  paid. 

Rule  absolute. 


Grace  Pearson,  Thos.  Spedding  and  Jas.  Pearson, 
Executrix  and  Executors,  &c.  v.  Wm.  Pearson. 

1  HIS  cause  coming  on  to  be  tried  at  the  summer  assizes,  A.y  B,  and  C, 
1832,  for  the  county  of  York,  it  was  ordered  by  the  Court,  ^^^^eU  good^ 
with  the  consent  of  parties,  that  a  verdict  should  be  entered  of  their  testa- 

r  i_  1    •       'rr      e  t  t>  i  i  •  i        '^F  tO  £.,  the 

tor  the  plaintiffs  tor  59c*  19^*  oa.,  costs  405.,  subject  to  the  price  to  be 
award  of  William  Turner,  attorney  at  law,  to  whom  all  P*^^^-^' j*^ 
matters  in   difference  between   the  parties  were  thereby  tributed 
referred;  and  that  if  the  said  arbitrator  should  so  order,  a  jj^o^^of  jr^*^^" 
verdict  or  a  nonsuit  for  the  plaintiffs,  or  a  verdict  for  the  The  three  exe- 
defendant,  should  be  entered,  as  he  should  direct,  with  without  a  spe- 
power  for  the  said  arbitrator  to  state  any  point  of  law  upon  cial  count, 
the  face  of  his  award.     The  arbitrator  by  bis  award,  made  bitatas  m- 
in  January,  1833,  after  reciting  the  order  of  reference,  found  »wDnpsit  (or 
that  by  a  certain  agreement  made  on  the  7th  March,  1828,  £. 
between  the  defendant  and  the  plaintiff  James  Pearson,  of 
the  one  part,  and  the  plaintiffs  Thomas  Spedding  and  Grace 
Pearson,  widow,  who  were  in  the  agreement  described  as  two 
of  the  executors  of  the  last  will  and  testament  of  William 
Pearson,  deceased,  of  the  other  part;  after  reciting  that 
W.  P.,  deceased,  had,  on  24th  February,  1825,  made,  and 
duly  executed  his  last  will  in   writing,  and  had   thereby 
devised  all  his  real  and  personal  property  to  Grace  P.  for 
lifei  and  after  the  determination  of  that  estate  to  James  P. 
and  his  heirs  for  ever,  subject,  nevertheless,  to  the  payment 
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of  iba  ie8tator*s  debts,  fatieral  and  testamentary  expenses : 
And  also  reciting,  that  after  the  making  of  this  wiH  the  te«- 
tator  bad  purchased  a  certain  messuage  used  as  a  public- 
bouse,  called  the  Royal  Oak,  with  the  land  and  appwrte- 
Hants  thereunto  bekmgifig,  and  a  certain  other  messuage; 
which  two  last-mentioned  mesBuages  were  not  roentioiied 
in  a  devise  by  the  testator,  and  at  fais  death  becafoe  the 
property  of  the  defendant  as  heir  at  law :  And  also  reciting 
that  the  defendant  and  James  P.,  being  desirous  to  make  a 
provision  for  Grace  P.  <l4miig  her  life,  and  for  payment  of 
the  testator's  debts,  the  defendant  and  James  P.  had  agreed 
with  each  other,  with  the  consent  of  Grace  P.  and  Thomas 
Speddhtg,  that  the  defendant  and  James  P.  would,  on  the 
6th  day  of  April  then  next,  sell  all  the  household  goods 
and  other  personal  property  then  in  and  abont  the  Royal 
Oak,  and  also  would  collect  the  book  debts  due  to  fV.  JP., 
deceased,  and  should  sell  a  share  in  a  turnpike  road ;  and 
that  t*be  defendant  and  James  P.  had  thereby  further  agreed 
that  the  money  tkat  should  arise  therefrom  should  he  takai 
and  received  by  Spedding,  for  and  towards  the  payment  of* 
all  debts  of  W,  P.,  deceased:  And  further,  that  the  said 
messuage  and  a  certain  cottage,  and  all  other  the  real  pro- 
perty which  W.  P.  died  possessed  of,  should  be  valued, 
appraised  and  divided  by  two  persons  therein  named  or 
their  -umpire ;  and  that  when  the  said  valaatiou  or  partition 
should  be  completed,  a  plan  of  the  san^  should  be  sub- 
mitted for  inspection  of  the  defendant  and  James  P.,  and 
that  the  defendant  should  be  at  liberty  to  select  either  of  the 
lots  or  partitions ;  and  further,  that  they  would  execute  a 
conveyance  for  securing  the  shares  to  each ;  and  that  they 
would  sign  deeds  for  securing  to  Grace  P.  \5L  a  year  for 
life :  And  that  the  said  Grace  P.  had  thbreby  agreed,  to 
and  with  the  defendant  and  James  P.  and  Spedding,  that 
as  soon  as  the  15L  a  year  was  secured  to  her,  she  would 
sign  any  deed  of  partition  requisite  for  the  purpose  df 
conveying  the  real  estate  to  the  defendant  and  James  P.  m 
manner  thereinbefore  mentioned,  subject  to  the  payment 
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of  principal  and  iaterest  of  mortgages  ^ifcctcd  by  IV.  P., 
cleceased :  And  that  the  defendant  had  thereby  agreed  with 
Speddingf  James  P«  and  Grace  P.,  that  in  case  he  took 
pofse««k)D  of  the  said  house  and  the  household  gooib,  and 
all  the  persosai  property  then  dqsosited  in  the  said  mes- 
suage, he  wouid,  tipMi  the  'signing  tf  that  agreement^  pay  io 
Speddimg  the  fodi  vaitse  thereof^  or  give  suj^idemt  eecnaity 
for  the  payment  thereof:  And  that  the  defendant  asd  J»  jP. 
thereby  agreed  that  in  case  the  book  debts,  household  Aic- 
niture  and  other  personal  property,  shonld  not  be  suiGcient 
to  pay  the  debts,  funeral  and  testaattentaiy  expenses,  due 
IroiB  W-.  P.,  deceased,  they  wouM  jointly  ai»d  equally  raise 
and  pay  to  Spedding  such  sum  as  would  enable  him  to  pay 
the  debts  as  aforesaid  :  Provided  nevertiheless,  liiat  Craoe 
P.  might  select  such  part  of  the  goods  as  she  was  ]K)8ses9ed 
of  at  the  trme  of  her  marriage,  on  condition  that  she  wouM 
give  security  to  restore  the  same  to  tlie  defendant  and 
James  P.  at  her  death.  And  tlie  arbitraloi*  farther  found 
that  the  defendant  had,  with  the  permission  of  the  plain- 
tiffn,  taken  possession  of  the  said  household  furniture,  &c. 
and  that  the  full  vahte  thereof,  as  ascertained  by  appraise- 
ment, was  l64/.  6s.  3d.  And  he  further  found  that  the 
defendant  had  not,  at  the  time  of  signing  such  agreement, 
or  at  any  time,  paid  to  Spedding  tite  said  tmm  of  164/.65. 3d» 
or  given  security  for  the  payment  of  the  same :  And  'be 
farther  found  that  the  said  household  goods  were  the  pro- 
perty of  the  plaintiffs  as  executrix  and  exeontors  of  W,  P., 
deceased :  And  he  further  found  that  (he  defendant,  after 
•be  had  taken  possession  of  the  goods,  had  found  that  there 
were  many  articles  which  he  did  not  want,  and  that  -ft  4iad 
therefore  been  agreed  between  the  plaintiffs  and  the  de* 
fendant  Arat  th*e  Klefendant  should  select  snch  parts  as  he 
ifhould  think  pro^r,  and  that  he  shoirid  take  the  -saoM  at 
the  prices  at  which  they  had  beM  before  valued,  and  that 
the  remainder  should  be  taken  and  sold  by  the  ptaintrffs ; 
but  that  the  intended  agreement  was  verbal  enly :  And  'he 
further  found  that  the  defendant  had  taken  goods  of  the 
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value  of  55L  3s.  6d.,  and  that  the  plaintiffs  had  taken  the 
remainder^  and  carried  them  to  be  sold,  and  that  the  pro- 
ceeds had  been  received  by  the  plaintiffs  as  executrix  and 
executors;  and  he  found  that  the  plaintiffs,  as  executrix 
and  executors,  had  no  further  claim ;  and  that  the  defend- 
ant had  not  paid  or  secured  to  be  paid  to  the  plaintiffs  the 
value  of  the  said  goods^  but  that  they  had  good  cause  of 
action  against  him  for  the  said  sum  of  ooL  Ss.  6d.,  to  which 
however  the  defendant  had  a  set-off  of  SOLOs,  Id.:  And 
the  arbitrator  found  that  the  declaration  against  the  de- 
fendant  was  in  assumpsit  for  work  and  labour  done  and 
materials  found  by  the  plaintiffs  for  the  defendant,  and  for 
the  value  of  goods  and  pigs  sold  and  delivered  by  the  plain- 
tiffs to  the  defendants,  and  for  &c.  (the  common  money 
counts  and  the  account  stated  between  them).  And  the 
arbitrator  did  therefore  award,  that  if  this  Court  should  be 
of  opinion,  upon  the  facts  so  found,  that  the  said  action  for 
the  recovery  of  the  sum  of  53l.  Ss.  6d.  is  properly  brought 
by  the  plaintiffs  as  executrix  and  executors  as  aforesaid, 
and  the  declaration  properly  framed  to  meet  the  said  facts, 
then  a  verdict  be  entered  for  the  plaintiffs  for  the  sum  of 
051.  3s.  5d.,  and  40s.  costs ;  but  that  if  the  Court  should  be 
of  opinion  that  the  action  had  not  been  properly  brought 
by  the  plaintiffs  as  executrix  and  executors  as  aforesaid,  or 
that  the  declaration  had  not  been  properly  framed,  then  a 
nonsuit  should  be  entered.  And  he  further  awarded  as  to 
the  costs  of  the  reference. 

In  Easter  term  last  Hoggins  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  a  nonsuit  should  not  be 
entered ;  against  which 


Joseph  Addison  now  shewed  cause.  It  is  said  that  the 
plaintiffs  should  have  declared  specially,  and  cannot  recover 
in  indebitatus  assumpsit.  The  distinction  which  runs 
through  all  ,the  Cf^es,  and  which  is  perfectly  well  esta- 
blished, is-this^  that  where  the  contract  is .  executory,  the 
plaintiff  must  declare  specially,  where  executed,  he  may 
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recover  upon  an  indebitatus  assumpsit.  Thus,  where  goods 
are  sold  upon  credit,  as  soon  as  the  period  of  credit  has  ex* 
pired,  the  price  of  the  goods  may  be  recovered  upon  a 
count  in  indebitatus  assumpsit ;  Brooke  v.  White  {a).  Bull. 
Nisi  Prius  (i),  Poulter  v.  Killingbeck  (c).  [Hoggiiis  here 
intimated,  that  the  reason  why  the  defendant  alleged  that 
the  plaintiffs  should  have  declared  specially,  was,  that  the 
money  was  to  be  paid  to  Speddi»gJ]  That  circumstance 
would  not  cause  this  transaction  not  to  be  a  sale  by  the 
executors.  Spedding  alone  could  not  have  maintained  this 
action.  All  that  was  meant  by  the  parties  was,  that  after 
the  sale  and  selection  of  the  articles  by  the  defendant,  he 
was  to  pay  the  purchase  money  to  Spedding,  who  was  to 
distribute  it  amongst  the  creditors.  It  is  precisely  the  same 
thing  as  if  the  defendant  had  refused  the  articles,  and  a 
stranger  had  bought  the- goods  of  the  executors,  with  a  sti- 
pulation that  he  was  to  pay  the  money  to  Spedding  for  the 
creditors.  There  are  no  special  terms  as  to  payment, 
except  that  the  money  is  to  be  given  to  Spedding.  The 
second  contract  is  quite  collateral  .to  the  written  agreement ; 
Mayfield  v.  Wadsley  {d). 
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Pearson 

V. 

Pearson. 


Hoggins  in  support  of  the  rule.  If  the  plaintiffs  are  the 
proper  parties  to  bring  this  action,  they  should  have  declared 
specially.  By  the  agreement  in  writing,  the  defendant  is  to 
receive  the  goods,  and  he  is  either  to  pay  for  them  or  to 
give  security.  A  breach  should  have  been  assigned,  that 
he  had  neither  paid  nor  given  security.  The  subsequent 
verbal  agreement  did  not  do  away  with  the  first ;  Willoughby 
v.  Backhouse  WiA  Marshall  (e),  Sells  v.  Hoare(f).  At  all 
events,  a  breach  should  have  been  assigned  upon  the  non- 
payment of  the  money  to  Spedding ;  Guy  v.  Gower  (g). 


(a)  1  New  Rep.  380. 

(6)  139,  b. 

(c)  1  Bos.  &  Pull.  397. 

id)  5  Dowl.  &  R>1.  934;  S.  C. 


3  Barn.  Bi  Cress.  357. 
(e)  2  Bam.  &  Cress.  821. 
(/)  1  Bingh.  401. 
ig)  %  Marsh.  373, 
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Dbnm  AN,  C.  J. — I  think  a  verdict  should  be  entered  for 
the  plaintiffs.  The  three  executors  agree  to  sell  to  the  de- 
fendant, if  he  chooses  to  buy,  and  it  is  agreed  that  the 
money  shall  be  paid  to  Speddingy  as  one  of  the  executors. 
This  latter  stipulation  appears  to  me  like  an  agreement  that 
the  money  shall  be  paid  into  the  hands  of  a  banker  or  bailiff. 
It  does  not  make  it  the  less  a  contract  between  the  exe- 
cutors and  the  defendant  Besides,  that  agreement  is  not 
carried  into  effect,  but  another  contract  is  entered  into. 
Therefore,  if  under  the  former  contract  it  was  necessary  to 
declare  specially,  under  the  latter  it  was  certamly  not  so. 


Parke,  J. — ^This  is  an  action  brought  by  the  executors 
of  Pearson  for  goods  sold  and  delivered  by  them  to  the  de- 
fendant, to  be  paid  for  them  on  request.  Such  a  contract 
is,  I  think,  established.  Spedding  is  merely  to  be  consi* 
dered  as  the  agent  of  the  other  executors.  If  Spedding  had 
had  a  trust  different  from  the  other  executors,  it  might  have 
been  necessary  to  have  a  special  count. 


Taunton,  J.  concurred. 


Rule  discharged. 


A  notice  at 
the  foot  of  a 
declamtion  in 
ejectment,  ad- 
vising the 
tenant  to  ap- 
pear and  de- 
fend in  due 
timCf  is  insuffi- 
cient. 


Doe,  on  the  demise  of  Isherwood,  r.  Roe. 

1  HE  declaration  in  this  case  was  entitled  "  Michaelmas 
term,  4  WUL  4,  8th  October,  18:]3."  The  notice  at  the  foot 
of  the  declaration  advised  the  tenant  lo  appear  in  due  time. 
The  affidavit  of  service  stated  that  the  tenant  was  person- 
ally served  with  the  notice  on  the  8th  of  October,  1833. 

Joseph  Addison  now  moved  for  judgment  against  the 
casual  ejector.  In  Doe  v.  Ro€{a)  it  was  held,  that  a  notice 
of  declaration  in  ejectment  was   sufficient,  although    the 

(«)  1  Crompt  &  JeiT.  830. 
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term  in  which  the  tenant  was  to  appear  was  not  specified. 
Doe  V.  Graves  (a)  is  to  the  same  effect.  The  declaration 
is  sufficient,  notwithstanding  there  be  a  defect  in  the  title: 
Goodiiilf,  d.  Ranger,  v.  Iioe{b),  [Parke,  J,  If  I  had  been 
served  with  such  a  declaration  and  notice,  I  should  not  have 
known  when  I  ought  to  appear.] 
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By  the  Court.- — If  the  form  of  the  notice  with  regard  to 
the  period  of  appearance  be  disregarded,  the  notice  will  in 
time  become  useless. 

Rul6  refused  (c). 


(a)  9  Chit.  Rep.  172. 

(b)  Ibid.;  jinon.  ihid,  and  173. 

(c)  In  this  Court,  where  the 
proceedings  purported  to  be  by 
original  writ,  the  notice  at  the  foot 
of  the  declaration  very  commonly 
directed  the  tenant  to  appear  in 
the  following  term  in  the  Court  of 
King's  Bench,  not  at  IVestminster, 
as  is  the  form  in  the  other  courts, 
and  here  also  when  the  proceed- 


ings purported  to  be  by  bill,  but 
"  wheresoever,  SfC,**  It  seems  rather 
unnecessary  in  a  notice  professing 
to  inform  the  tenant  what  he  is  to 
do,  to  raise  a  doubt  as  to  the 
county  in  which  the  Court  will  sit, 
merely  because  pnxess  by  original 
is  so  worded ;  but  this  form  appears 
to  be  still  more  objectionable  now 
that  proceedings  by  original  are 
abolished. 


The  King  v.  Heming,  Clerk. 

In  Hilary  term  Inst,  Sir  James   Scarlett  obtained  a  rule  a  magistrate 

calling  upon  the  defendant  to  shew  cause  why  a  criminal  «  entitled  to 
®      "^  •  ^      notice  before 

information  should  not  be  filed  against  him.  The  affidavits  an  application 
stated  that  there  was  an  election  for  members  of  parliament  Jfrj^^nal  infor- 
for  the  northern  division  of  the  county  of  Warwick,  and  at  mation,  where 
Nuneaton,  one  of  the  polling  places  for  that  division,  very  ^j^),  miscon- 

serious  riots  took  place.     The  affidavits  also  disclosed  a  duct  in  his 

magisterial 

variety  of  circumstances  tendmg  to  shew  that  the  defend-  capacity,  al- 
ant,  who  was  a  magistiate  of  the  county,  had  neglected  his  ^''•^"opj^^t  be 
duty  as  a  magistrate  in  refusing  to  call  in  the  military,  or  to  also  charged, 
establish  a  sufficient  civil  force  to  suppress  the  riots,  and 
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1833.        l^^fl  hVnsdli^  taHen  a  .pfjct  ,in.  %,  f joJi^Ma  pi;(^ce^<JiMiK  M^  Hho 
.^i;^^     n^9K   .    ...  .,      ,h  ,...••  .   .        ...   J.,    w  ..  .^ 

i».  .•...'*..••■■    1-  "    < 

^''*''^^'  ((«raM^iv?*  G,  5h^w.^(l.caM?e,  ai^d,  o|?^ctpd|Abftt  notice 
gf  U^Q^pjpJicatioi)  hafltnot  t^een.givf^n  to  tbecl^fen(|f|iff,;W))o 
WA3  cbi\i;^edtwith  ipiscouduct  ii;L  bis  magisterial  cb^iMcliar* 

^ir  /.,  Sc^rkU,  couijfi^  si^bmitted  ih$t  ^his  wa9 .  a^  RiUPb 
a  charge  against  ihc.def^i^iiaiU  as  an.  ioc^ivi^i^;^  f^^^^g^iast 
him  as  ^  magistrate,,  and  that  therefore  no  Motic^  wa^  nec^s^ 
sai'j.         .  .     !  ..« 


»         4 


.  Denman,  C  J. — It  is  the  established  pmcti^e.^Qt^  to 
entertain  a  motion  for  a  criminal  information  against «  4ia- 
gistrate  without  giving  him  notice  of  the  intended  applica- 
tion. We  think  it  is  the  duty  of  the  prosecutor  not. to  put 
the  Court  in  the  situation  of  violating  this  rule.  Tbe  viidiog 
up  charges  impugning  tbe  conduct  of  the  party  as  a  ^ub- 
ject^  and  also  as  a  magistratCi  affords  no  ground  for  dis- 
pensing with  the  rule. 

Role  discharged. 


t  •  I 


The  King  v.  Gregory. 

Where  a  sta-     1  *HiS«  wanaffi  indictment  fdr  a  nuisance,  by  continuing  in 

tute  prohibits    efecl»n'OP  building  by  tlie  side  of  a  vOad  leading  (Vonrthe 

the  erection  of  °     "^  ° 

buildings  with-  soutk  end^of  Blackfriars'  Bridge  to  the  Obelisk  in  St. 
ierta°nr^ad,^*  G.eorge?a ►Fields,  ^ and  thewce  along*  the "TfeKlmdmi  ftdad'tto 
and  directs  '  N^wingtai^uhe  said  building  l5eili^\t)lhin  len«feH'bP't)ife 
paths  shall  be  •ftidT(»dy  contrary  to  the  jprofisiorts  tif  3  Geo.  4,'  cap.  c^ir. 
deemed  part     pfdaMiot  fuil^.     At  the  tm<  before  Tinddl,  C.  J.,  at  the 

of  the  road,  ^       ^ 

a  building  erected  ^Miift^6n'ftet<^th^fo6t|Mth' is  witMti  the  pi^fiibftioh. 

Where  a  statu^,|^kef  ^^^.^ecUon  of  ».  bi^iqg.«v«i(hiA.certaaii. limits  *^  a  comaum 
nuisance/'  and  alio  ^v6s  a  summary  remedy  by  proceedings  before  magistrates,  the 
offender  may  be  iariielA^for'the-nuitati^e.  '  ^ 
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last  spring  assizes  for  the  county  of  Surrey,  a  verdict  for  the 

crown  was  taken  by  consent,  subject  to  the  opinion  of  this     xhe  ICinc 

Court  on  the  following  case:  v. 

The  road  in  question  is  one  of  the  roads  under  the  super- 
intendence, and  controul  of  *'  The  Trustees  of  the  Surrey 
New  Roads."  It  was  set  out  and  made  under  the  provisions 
of  9  Geo.  S,  cap.  S9,  and  is,  including  the  footpaths,  of  the 
width  of  sixty  feet,  the  centre  or  carriage-way  being  forty  feet 
wide,  and  the  footways  on  each  side  ten  feet.  By  ^  Geo.  3, 
cap.  131,  sect.  34,  certain  distances  are  proscribed,  within 
which  the  erection  of  buildings  is  prohibited.  These  dis- 
tances vary  in  respect  of  different  parts  of  the  roads;  and  as 
to  the  road  where  the  alleged  nuisance  is  situate,  it  is  enacted, 
''  that  no  building  shall  be  erected  by  any  proprietor  or 
occupier  of  the  lands  adjacent  to  such  road  within  ten  feet 
on  either  side  of  the  said  road ;  and  if  any  such  buildings 
shall  hereafter  be  erected,  contrary  to  the  true  intent  and 
meaning  of  this  act,  the  same  shall  be  deemed  a  common 


nuisance.'' 


By  3  Geo.  4,  cap.  cxii.  sect.  126,  the  several  distances 
within  which  buildings  were  prohibited  by  26  Geo.  3,  are  re- 
cited, and  it  is  enacted,  that ''  no  erection  or  building  shall  be 
erected,  built,  or  continued  by  any  such  proprietor  or  occu- 
pier of  lands  adjacent  to  the  said  roads,  or  any  of  them, 
within  the  distances  aforesaid,  or  any  of  them;  and  that  if 

any  such  erection  or  building  shall  be  hereafter  erected, 

ft 

built,  or  continued,  contrary  to  the  true  intent  and  meaning 
of  this  act,  the  same  shall  be  deemed  a  common  nuisance." 

By  sect.  125  of  the  same  statute,  ^*  for  the  more  speedy 
couviction  of  any  such  proprietor  or  occupier,  and  the  re- 
moval of  any  such  building,''  two  justices  are  empowered 
to  summon,  and,  upon  proof,  to  convict  such  proprietor 
and  occupier,  and  to  make  an  order  for  the  removal  of  siiph 
erection  or  building.  The  statute  then  gives  an  appeal  to 
the  quarter-sessions,  whose  decision  is  declared. to  be  final; 
and  provides,  that  ''no  order,  verdict,  as^e^stoienti  Jtldg- 
ment,  or  other  proceeding  made  touching  or  concerning 

VOL.  n.  II 
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18S8.        any  of  the  matters  aforesaid,  or  touching  the  conviction  of 
any  offence  against  this  act>  shall  be  removed  or  removable 
by  certiorari,  or  any  writ  or  process  whatsoever,  into  any  of 
OEBooBr.     big  majesty's  courts  of  record  at  Westminster.*' 

This  indictment  is  preferred  by  the  trustees  appointed  by 
virtue  of  the  above-mentioned  acts  of  parliament. 

The  alleged  nuisance  is  situate  on  land  pn  part  of  vvhjcb* 
in  179 1»  a  chapel  was  erected^  and  the  remi|inder  inclosed 
for  the  purpose  of  a  burial-ground  by  a  high  brick  wall* 
which  immediately  adjoined  the  footpath.  The  chapel  il* 
self  was  built  several  feet  within  this  inplosure^  find  the 
space  between  the  front  of  the  chapel  and  the  footpath  was 
ocpupied  by  a  portico  and  flight  of  steps  lepidipg  to  the  chapel, 
the  foot  of  the  steps  being  in  a  line  with  the  brick  wall  by 
which  the  hurial-ground  was  inclosed.  In  this  state  the 
property  continued  from  1791  to  1830,  when  it  passed  iqtP 
the  h^nds  of  the  present  proprietor,  who  erected  two  new 
lionses  on  part  of  the  burial-ground,  the  fronts  of  wbieb 
houses  ranged  with  the  front  of  the  chapel.  To  one  of 
these  hpuses  the  defendant  made  an  addition,  which  is  the 
nuisance  complained  of,  The  brick  wall  has  been  pulled 
down  to  the  level  of  the  ground,  and  on  the  same  founda* 
tion  an  open  shop-front  has  been  placed,  and  a  roof  added^ 
vvhich  ponpec^  the  shop  front  with  the  fropt  of  the  newly 
built  house.  The  shop  thus  formed  is  pot  higher  than  the 
bricl^  wall  was,  nor  does  it  project  beyond  the  line  upon 
which  the  brick  wall  formerly  stood,  and  uppn  which  the 
portico  and  steps  of  the  chapel  always  have  been,  apd  still 
are.  The  footpath  itself  is  of  the  uniform  width  of  ten 
fe^t;  and  that  9pace  is  now  left  Qlear  between  the. front* af 
the.  shop  and  the  carriage  road. 

Sopp  after  the  above  alteration  w^s  made,  the  trpsteea 
of  the  road  complained  of  it  as  an  infringement  of  3  Geo,  4, 
apd  applied  to  two  justices  to  abate  it  as  a  puisancp  under 
the  provisions  of  that  statute  \  but  the  justices  declined  to 
da  sp^  and  the  trustees  preferred  the  present  indictment, 
and  removed  it  by  certiorari  into  this  Court. 
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It  if  agreed  that  the  prosecutors  or  defendant  may  refer        less. 
to  any  of  the  clauses  in  the  acts  of  parliament  above  re-     i^T^^^^' 
cited,  or  to  any  other  acts,  local  or  general,  which  they  omj  9. 

consider  applicable  to  the  case.  Oa«G0Bt. 

The  questions  for  the  opinion  of  the  Court  are,  firsts 
whether,  under  the  circumstances  herein  stated,  the  trustees 
conid  legally  prefer  the  present  indictment,  and  remove  it 
into  this  Court;  secondly,  whether  the  alteration  made  in 
the  property,  as  herein  described,  constitutes  it  a  building 
within  the  meaning  of  the  above-mentioned  acts;  and 
thirdly,  whether,  if  it  be  a  building  within  the  meaning  of 
those  statutes,  it  is  or  is  not  within  the  distance  of  the 
road  proscribed  by  the  said  statutes. 

TAeiiger  for  the  crown.     I.  As  to  whether  this  is  oris  First  point: 
not  a  building,  there  is  a  difficulty  in  making  this  clearer  }„«  ^^  ^  ° 
than  the  statement  in  the  case  itself.     It  is  erected  upon  a 
foundation,  and  has  a  roof. 

II.  Assuming  this  to  be  a  building,  the  next  question  is.  Second poiat: 
whether  it  is  within  the  proscribed  distance.  By  9  Geo.  Si  ron^  ^ow 
cap.  B9,  authority  is  given  to  lay  out  a  road  tixtyfeet  wide*  computed. 
By  another  section  of  that  act,  it  is  enacted,  **  that  no  build* 
ing  shall  be  erected  by  any  proprietor  or  occupier  of  lands 
abutting  upon  or  adjacent  to  the  said  road,  within  ten  feel 
of  the  said  road ;  and  if  any  such  building  shall  be  erected 
contrary  to  the  true  intent  and  meaning  of  this  act,  the 
tame  shall  be  deemed  a  common  nuisance."  It  seems 
quite  clear  that  it  was  the  intention  of  the  legislature  that 
the  whole  road  should  be  sixty  feet  wide,  and  that  no  pro- 
pfietor  was  to  build  within  ten  feet;  so  that  the  open  space 
might  be  eighty  feet.  The  ten  feet  may  be  inclosed  by 
railings,  but  it  must  be  free  from  buildings.  This  pro- 
vision was  continued  by  £6  Geo.  S,  cap.  131,  sect.  xxxiv%; 
58  Geo,  3,  cap.  xxviii.,  and  3  Oeo,  4,  cap.  ckii.  sect*  1^. 
The  1 16th  section  of  this  last  act  provides,  that  the  foot- 
paths on  the  sides  or  adjoining  to  the  said  roads  shal^  be 
part  of  the  roads,  and  shall  be  repaired  by  the  trustees. 

ii2 
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Tliird  point: 
Hemedy  by  in- 
dictment. 


CASES  IN  THE  KING  S  BENCH, 

Xkif.cUwse  i$  merely  iutroduced  out  of  abundant  caution, 
4p4  r^aderji  the  queatioii  free  from  all  dpubt,  as  the  foot- 
pulhs  are  .^f  pr,^sly  declared  to  be  part  of  the  road.  This 
huiVlii^  is>  erected  within  the  proscribed  limits,  and.  is 
th^r^for^  a  imisaiice. 

.riill-  Tbefi  as  to  the  last  question,  whether  the  trustees 
bave  ipursued  the  proper  remedy,  it  will  be  contended  that 
JA^smucb  AS  before  the  passing  of  these  acts,  it  was  no 
Qff^fice  at  conunon  law  to  build  within  the  proscribed 
limits;  and  as  by  3  Geo.  4,  cap.  cxii.  sect.  128^  a  proceed- 
ing befpre  the  .  magistrates  is  pointed  out,  an  offeiider 
againat  this  act  can  be  punished  in  no  other  mpde  than  by 
that. pointed  out  by  the  statute.  But  sectipn  126. of  the 
same  act  makes  an  erection  within  the  proscribed  distance 
a  commw  nuisance,  and  this  is  a  substantive  enactment  In 
Aerv.  Wright  (a),  Deni$on,J.  is  reported  to  have  said,  that 
ff  wh^re  an  offence  is  not  so  at  common  law,  but  mad^  an 
offence  hy  act  of  parliament,  yet  an  indictment  will  lie 
w^ere  there  is  a  substantive  prohibitory  clause  in  such  act 
pf  parliament,  though  there  be  afterwards  a  particular  pro* 
iiif^on  and  a  particular  remedy  given.  But  it  is  otherwise 
where  the  act  i^  not. prohibitory,  but  only  inflicts  the  for- 
feUure.and  sp^ecities  the.  remedy."  The  same  distinction  is 
i^ecpgiHzed  >  l?3r  Ashhur^tj  J.  in  jRex  v.  Harris  {b).  Rex  v. 
DickeHfidfi^ifi), 


First  point. 


.  J8p4AiV/|  copllri..  If  this  indictment  could  be  sustained,  the 
.trilMPl^-^v^d 3  be. authorized  not  only  to  remove  the  build- 
ing  complained  of,  but  also  the  portico  and  steps  of. the 
ohapel .  itself,  which, .  after  forty  years'  quiet  enjoyment, 
tovM  hardly  be  contended  for.  The  building  comiplained 
of  (iahnot  be  essentially  distinguished;  the.  ground  is  no 
uaor,^  inpiosed ;  there  is  the  same  passage  left  for  the  pub- 
lie^i  and  all  that  has  been  done  is  to  substitute  an  open 
shop' window  for  what  was  blank  wall.     With  respect  to 


1 1 


(a)  1  Burr.  545 ;  ptmi,  485. 

(6)  4  T.  R.  «Q«; 


(c)  1  Wms.  Saund.  IS5  b,  note  4, 
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ihe  fact  of  its  having  a  roof,  the  siimt  may  be  stM  of  tUe        lt(8^. 
portico,  or  even  of  a  verandah  over  a  balcony.  [Deninittf^,C'J.     Th^icrk- 
You  must  shew  that  the  portico  was  not  a  notdattc^L|}    *Th^  ^. 

building  to  be  a  nuisance  must  be  a  substantive  ^eetiM.  ^^**o*^- 
The  building  act  makes  it  an  offence  to  buiM  wkhih'^ttiil^ 
tain  distance  of  the  road,  yet  it  is  not  kn  offei^iie  wUhio 
that  act  to  make  an  addition  to  a  building.  The  Wdrd^'df 
the  act  in  this  case  are  distinct,  and  refer  to  buildin^p^  mA 
not  to  additions  to  buildings.  [Denman,  G.  J.  Yoanii^-  • 
ment  will  go  to  this/ that  a  party  might  build  a  whole 
house  on  the  road  as  an  addition  to  a  small  building  ddjohi' 
ing  the  road.]  A  party  has  a  right  to  inclose  bis  own  iatid. 
The  argument  on  the  other  side  would  go  to  shfew  that  a 
party  might  not  build  a  wall.  [Parke,  J.  A  wall  would 
not  fall  within  this  description  of  a  building  (a).  Tliis  was 
decided  in  a  case  from  Yorkshire.] 

II.  Upon  the  second  point,  as  to  the  distance  within  Second  point, 
which  buildings  are  prohibited,  the  9  Geo,  S,  c.  89>  cer- 
tainly directs  that  a  road  shall  be  made  sixty  feet  wide;  but 
this  is  an  indictment  under  3  Geo.  4,  cap.  cxii.  When  that 
act  passed,  a  road,  in  the  popular  sense  of  the*  word,  had 
been  made  forty  feet  wide,  with  a  footpath  ten  feet  wide, 
which  is  the  exact  space  within  which  buifdibgs  arls'  pro- 
hibited on  each  side  of  the  road.  It  is  submitted  thAt  the 
word  'road '  is  here  used  in  its  popular  sense,  and  that  it  was 
intended  to  prohibit  the  building  within  ten  feet  of  the  car- 
riage road.  These  acts  contain  provisions  "Whidh'Bn^ihton* 
sistent  with  a  contrary  supposition.     Th^'  i  l€th  ^ectlbrl(ft) 


I  ( 


(a)  Great  practical  difficulties  be,  and  the  same  ari  h^n^lyde- 

baHtt  fwiBCA  iariasceilAiniii^  what^  :  cl(ire4^bibesQkyef:|ttathe:i|8gnlfi" 

shc^d  be  adqpittfd  vis ^^^buUdinf  ^  ^on3:of  (|ii^  act,  ai|d.to,bp.pait  of 

gualif^ing  the  .occupier   to    vote  the  said  roads,  and   shall  be  re- 

under  tne   ^Tth    section    of   the  paired  and  amended' by  th^  Md 

Reform  Act  (9  Will,  4,  c.  45).  trastees,  by  saeb  w^s  Wid  rt^eahs 

(&)  ''That  all  and  every  the  and  in.sncH,i|ia<mef,,fi/i^^l)e,,^d 

footpaths,  on  the  sides  of  or  ad-  roads  are  and  shall  be  repaired 

joining  to  the  said  roads  by  this  and  amended."  '  .    >itH  I  iu> 

act  authorized  to  be  repaired,  shall  •'    >4    Vy    . 


484 


iess. 


The  Kino 
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of  S  Geo.4,  c.cxii.  which  has  been  referred  to>  disdnguisbes 
the  footpaths  from  the  roads.  [Parke,  J.  That  section  ie 
odly  dechiratorj.]  It  does  not  make  the  footpaths  part  of 
the  road  for  all  purposes,  but  only  for  the  purpose  of 
repair.  Bj  the  119th  section  a  penalty  is  inflicted  on 
any  person  riding  on  the  footpaths.  If  therefore  the  foot- 
paths  are  to  be  taken  as  the  road,  a  person  is  Kable  to  a 
penalty  for  riding  on  the  road.  [Paiteson,  J.  That  section, 
which  declares  that  the  footpaths  are  to  be  deemed  a  part 
of  the  road,  appears  only  applicable  to  a  particular  pur- 
pose.] In  the  1  iOth  section  there  is  a  provision  that  the 
supfeyor  may  remove  all  annoyances  on  any  part  of  the 
roads  or  on  the  footpaths  on  the  sides  thereof,  and  may 
have  any  drains  running  along  or  near  the  side  of  the  road. 
In  the   111th  section  (a)   is  a  clause  for  regulating  and 


(«)  ''That  the  said  trustees  shall 
and  may  at  any  time,  and  from 
time  to  time,  cause  notice  to  be 
^ven  to  the  vespectiTe  owners  or 
proprietors,  feoffees,  trustees,  les- 
sees, tenants,  or  occupiers  of  the 
several  houses,  shops,  warehouses, 
stables,  buildings,  courts,  yards, 
gardens,  lands>  tenements,  and  he- 
^itaments,  on  the  sides  of  the 
said  roads,  to  take  down,  fill  up, 
remove,  alter,  or  regulate  all  signs, 
or  other  emblems  used  to  denote 
the  trade,  occupation  or  calling  of 
aoy  person  or  persons,  and  all 
sign-posts  and  signs,  irons,  bow- 
windows  and  projecting  windows, 
show  -  boards,  window  -  shutters, 
iHips,water^spoats,  doors  projecting 
over,  on,  or  upon  any  part  of  the 
said  footpaths  or  sides  of  the  said 
roads,  and  also  all  outer  doors 
Opening  on  and  steps  projecting 
into  the  footpaths,  and  all  doors 
and  steps  leading  down  out  of  the 
footways  into  any  cellars,  vaults 
and  other  places  belonging  to  any 


building,  shop,  warehouse  or  tene- 
ment, and  other  annoyance  what- 
soever on  the  said  footpaths  or 
sides  of  the  said  roads,  and  to 
cause  all  signs  and  other  emblems 
as  aforesaid,  or  such  parts  thereof 
as  the  said  trustees  shall  think  fit, 
to  be  affixed  and  placed  on  the 
frorts  of  the  houses,  shops,  ware- 
houses or  building^  wbereanto  the 
same  respectively  belonged  or  were 
before  affixed,  and  not  otherwise ; 
and  iff  case  the  owners  or  propm- 
tors,  feofifees,  trustees,  lessees,  te- 
nants or  occupiers,  shall  refuse  or 
neglect  to  do  as  before  directed, 
for  the  space  of  thirty  days  next 
afler  such  notice  shall  be  given  to 
him,  her  or  them  respectively 
(which  notice  shall  be  given  in 
writing  or  print,  &c.)  it  shall  be 
lawful  for  the  said  trustees  to  cause 
such  signs  or  other  emblems,  and 
other  matters  and  things  hereinbe- 
fore mentioned,  and  all  other  an- 
noyances whatsoever,  to  be  taken 
down,  carried  away,  filled  up  or 
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removing  signs,  bow-windows^  window-shutters,  8cc.  pro- 
jecting over  or  ttpon  anj  part  of  the  roads  or  footpaths. 
These  two  clauses  shew  that  the  legislature  distinguished 
the  footpaths  from  the  roads ;  and  the  latter  of  these  classes 
is  (jttite  inconsistent  with  a  supposition  that  the  legislature 
contemplated  that  there  should  be  ten  clear  feet  between 
the  houses  and  the  footpaths. 

III.  In  Rex  V.  Wright  {a),  Liord  Mansfield,  C.  J.,  says.  Third  point. 
"  I  always  took  it  that  where  new  created  offences  are 
only  prohibited  by  the  general  prohibitory  clause  of  an  act 
of  parliament,  an  indictment  will  lie.  But  where  there  is 
a  prohibitory  particular  clause,  specifying  only  particular 
remedies,  there  such  particular  remedy  must  be  pursued ; 
for  otherwise  the  defendant  would  be  liable  to  a  double 
prosecution;  one  upon  the  general  prohibition^  and  the 
other  upon  the  particular  specific  remedy.  The  proceed- 
ing in  this  case  is  within  the  inconvenience  and  mischief 
eontemplated  by  Lord  Mansfield. 


Tkesiger,  io  reply,  was  stopped  by  the  Court. 

Denman,  C.  i. — I  really  cannot  entertain  a  doubt  upon 
this  case.     It  is  clear  that  this  erection  is  a  building  within  First  point. 
tbe  meaning  of  the  act.     It  is  also  clearly  erected  within  Second  point. 
the  prohibited  distance.    The  act  says  distinctly  that  there 
shall  be  a  road  sixty  feet  wide,  and  that  no  building  shall 
be  erected  within  ten  feet  of  that  road.     I  know  of  no  Third  point* 
reason  why  the  parties  shonld  not  proceed  by  indictment: 
for  although  a  power  is  given  to  proceed  in  a<  summary 


removed,  altered  and  regulated,  in 
such  manner  as  they  shall  think 
proper,  and  shall  retarn  or  cause 
to  be  returned  to  their  respective 
owners,  or  to  be  left  on  the  spot 
or  as  near  as  conveniently  may  be, 
for  such  owner  or  owners,  so  much 
of  snob  signs  or  other  projections 
or  annoyances  whatsoever  as  shall 


not  be  affixed  or  pnt  up,  or  other- 
wise made  use  of  in  the  altera- 
tions; and  the  charges  and  ex- 
penses attending  the  same  shall 
be  reimbursed  to  the  said  trustees^ 
and  be  paid  and  payable  by  the 
respective  tenants  or  occupiers  of 
snch  houses  and  premises/' 
(4)  Ante^  483. 
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manner  before  the  magUltrates,  yet  theri^  is  a  clause,  wkioh 
r^.  -  ,r  declares  the. offence  to  be  a  commoo  niiisaoce. 

The  KiVO  ,   .     .  I    '-      ^ 

«  » 

Gregory,  P)^r^e^  J,— I  think  this  is  a  very  clear  case.     With  re- 

First  point,       spect  t<j>  the, first  point,  I  think  thiji  is  a  building  within  the 

mqani^g  of  the  act,  and  that  the  statute  did  not  mean  to 

mpke  any  difference  between  a  building  and.  au  adJ^ti^n  to 

Second  point,    a  bpilding.    The  next  question  is^  whether  it  is  built  within 

the  prohibited  distance.     Looking  at  the  actj  it  is  clearly 

within   the   prohibited   distance.     That  act   requires  that 

there  shall  be  eighty  feet  cUar  of  building.     Here  thece  is 

Third  point,      ^^'y  ^^^^y  ^^^^*     ^  doubt  was  for  a  moment  raised  in.»my 

mind  by  the  II  1th  section:  but  upon  the  whole  I  amisalisn 
fied  that  this  is  a  building  within  the  proscribed  distance. 
As  to  the  second  point  I  entertain  no  doubt. 

First  point.  Taunton,  J« — I  am  of  tlie  same  opinion  as  to  the  first 

question,  whether  this  is  a  building.  It  is  found  to  be  an 
open  shop.  It  makes  no  difference  whether  it  is  an  open 
shop,  like  a  broker's,  or  a  common  shop.     In  either  case  it 

Second  point,    i^^  in  my  opinion,  a  building.     The  second  question  is, 

whether  it  is  a  building  within  the  prohibited  distance. 
By  9  Geo.  3,  c.  89»  it  is  provided  that  the  road  shall  be 
sixty  feet  wide.  It  is  not  mid  how  much  of  this  space 
shall  be  used  as  a  carriage  road  and  how  much  as  a  foot 
road.  It  merely  provides  that  the  road  shall  be  sixty  feet 
wide.  Then  the  same  statute  enacts,  that  no  biiildifig 
shall  be  erected  by  any  proprietor  within  ten  feet  of  the 
said  road.  If  there  had  been  nothing  more  than  this  pro- 
vision, if  any  building  had  been  erected  within  ten  feet  of 
the  road  of  sixty  feet  wide,  it  was  within  tlie  prohibited 
distance.  Then,  by  a  section  of  3  Geo.  4,  cap.  cxii.  it  is 
provided  that  the.  footpaths  shall  be  de<emed  part  of  the 
'  roads.  At  this  time  the  sixty  feet  had  been  divided  into  a 
Carriage  road  and  foot  road;  the  carriage  road  wms  forty 
fee|  wi^^e^  and  ten  feet  on  each  side  was  made  into  a  foot^ 
path.  ^  To  make  the  matter  certain,  tbe  statute  declares 
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fbat  the  ten  feet  on  ^ch  side  shall  be  deemed  part  of  the 
road*    The  whole  i«f  one  road,  whether  used  for  carriages     'rtp^ ' 
or  b^  foot  passengers.    This  is  a  building  within  ten  feet  of  v. 

that  fo^d,  and  is  therefore  within  the  prohibited  distance.  ^'^^®®*^* 
It  is 'argued  that  the  1 1 1th  section  provides  for  projectioiis 
oterihe  fbofpaths,  and  that  therefore  the  footpaths  are'dis- 
tingvisbed  from  the  road,  and  that  a  building  may  be 
efetted  within  ten  feet  of  the  footpaths.  The  section 
8]^eak8  of  "sign-posts  and  bow-windows.  Formerly  sign- 
posts pr6j^cted  halfway  across  the  street,  and  bow-windows 
might  '^os^ibty  be  brbught  forwards  more  than  ten  feet.  I 
cannot  therefore  say  that  this  section  necessarily  implies 
tha«  ihese'  teh  feet  are  not  to  be  from  the  road,  the  foot- 
paths'being  included  in  the  term  road.  Then  it  is  said  that  xiiird  point, 
a  particular  remedy  is  pointed  out  by  the  statute.  The 
answer  to  that  is,  that  there  is  a  clause  in  the  statute  which 
dechired  this  to  be  a  common  nuisance.  It  follows  neces- 
sarily that  there  is  a  right  to  indict  the  party  for  this  offence, 
although  the  statute  may  have  given  cumulative  remedies. 

Patt£SON|  J.  concurred. 

Judgment  for  the  Crown. 


The  King  v.  Robert  Jefferson,  Esip. 

wr  IGHTMAN  had  obtained  a  rule  calling  upon  the  To  impeach 
defendant  to  shew  cause  why  m  information  in  the  riature  ^'^rt^retime? 
of  aiquo  warranto,  should  not  be  exhibited  agamst  him,  to  as  elected,  it 
shew  by  what  authority  he  exercised  the  office  of  trustee  cnt  to  allege 
of  the  port,  harbour,  and  town  of  Whitehaven.  '    '        that  many  of 

By  9  GedJ  3,  c.  87*  (altered  and  enlarged  by  56  Geo.  3,  bad  and  ficti- 
c.  xliv.)  it  ia  provided  that  after  the  first  Friday  in  August,'  f^^'^jj'^'jji^"^ 
1769i  and  from  thenceforth  fbr  ever  thereafter  on  every  some  other 
first  Friday  in  the  liionth  of  August,  ih  every'  third  yeir  ^*^tjJS  o"^^ 
successively,  fburteetipe/Sbni  'dhatl  be  cliosen  by  balto't,  l)y  le^  voteSi 
the  inhabitants  at  the  (o%n  6f  Whitehaven,  at  the  time  of 
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18SS.        9ttch  election,  dealing,  bj  H'ay  of  merchandise,  in  lite  goods 
ff^^t^      subjected  to  the  payment  of  duties  as  in  the  said  several 
V.  acts  mentioned,  or  any  of  them,  or  being  master,  or  having 

atiy  part  or  share,  not  less  than  one  sixteenth,  of  any  ship 
or  vessel  then  actually  belonging  to  the  harbour  of  White^ 
haven  ;  and  that  all  and  every  such  person  or  persons  so  to 
be  elected  and  chosen  as  aforesaid  upon  the  said  first  Fri- 
day in  the  said  month  of  August,  1769,  and  from  time  to 
time  and  at  all  times  for  ever  thereafter,  after  such  their 
election,  to  be  had  in  manner  aforesaid,  together  vith  Sir 
James  Lotother,  his  heirs  and  assigns,  lords  of  the  manor  of 
St  Bees  for  the  time  being,  and  six  other  persons  to  be 
likewise  nominated  and  appointed  by  the  said  Sir  James 
Lowther,  his  heirs  and  assigns  as  aforesaid,  by  any  writing 
or  writings  under  his  or  their  hand  and  seal,  are  to  be 
trustees  for  carrying  the  said  several  acts  into  execution. 

On  Friday  the  3d  of  August,  1832,  an  election  of  the 
fourteen  trustees,  by  ballot,  took  place.  About  1460  per- 
sons voted^  and  the  defendant  stood  second  on  the  poll. 
Lord  Lowther  having  1030  votes,  the  defendant  578. 

The  rule  nisi  was  granted  upon  affidavits,  which  stated, 
that  if  thode  persons  only  who  were  duly  qualified  had 
voted,  the  defendant  would  not  have  been  elected:  that  a 
great  number  of  those  who  did  vote  (naming  them)  were 
disqualified  ^  and  that  many  persons  had  been  improperly 
qualified  as  voters  the  day  before  the  election. 

The  affidavits  filed  by  the  defendant  alleged,  on  the  other 
band,  that  two  lists  of  trustees  were  made  out  previously  to 
the  election  by  the  two  parties  in  the  town,  and  tb«t  many 
of  those  wbof  voted  for  the  other  list  ^ere  disqualified. 

Sir  James  Scarlett  now  shewed  cause.  The  applicant 
does  Hot  state  how  many  disqualified  voters  voted  for  the 
defendant.  It  may  be  that  the  bad  votes  were  given  to  the 
person  who  applies  for  this  information. 

Coltman,  (with  whom  was  W^htman),  in  support  of  the 


MICBASLMAS  TERM,  IT  WILL.  IV.  489 

rule*  There  must  be  some  mode  of  inquiring  into  the  isss. 
TtUdity  of  an  election  by  ballot.  It  19  shewn  that  the 
■MJoritj  of  persons  who  voted  at  this  election  were  dis- 
qualified ;  it  is  therefore  impossible  to  saj  that  the  election 
is  good.  If  a  quo  warranto  issue,  the  party  in  possession 
of  the  office  will  have  to  prove  that  he  was  duly  elected* 
There  is  in  this  case  no  previous  mode  of  inquiring  who 
are  entitled  to  vote.  The  retorning  officer  may  admit  or 
eiclude  whomsoever  he  likes ;  and  unless  this  application 
be  granted  there  will  be  no  mode  of  overhauling  his  pro- 
ceedings,  and  a  person  who  had  not  one  good  vote  may  be 
declared  elected. 

DcNMAN>  C.  J. — ^The  applicant  has  not  made  oQt  a 
primA  facie  case ;  for  it  does  not  appear  who  was  duly 
elected.  It  would  be  easy  for  the  parties  to  make  an  ar- 
rangement to  point  out  the  votes  which  are  alleged  to  be 
bod.  If  gross  misconduct  were  shewn  on  the  part  of  the 
returning  officer  that  would  raise  another  question. 

Rule  discharged. 


Doe,  on  the  several  demises  of  Elizabeth  Griffith, 
Susannah  Evans  and  Humphry  Evans,  v.  Pritch* 
AEO  and  others. 

£jECTM£NT  for  a  messuage  and  lands  in  the  parish  of  A  freehold  in- 
Uanfaur,  in  the  county  of  Merioneth.     At  the  trial  before  dllj^'edootof 
Bay  ley,  B.,  at  the  Bala  spring  assizesi  1833,  a  verdict  was  an  attainted 
found  for  the  defendants,  subject  to  the  opinion  of  this  ^f^^  found. 
Court  on  the  following  ease :  Under  a  de- 

Q5th  FelNTuary,  1775. — By  an  indenture  of  lease  (with  felon  after  at- 
Kvery  of  seisin)  made  between  Richard  Price  ThelwaU  of  ^'''^^^'  ^"^ 

'f  '  T>    »    lessee  has  a 

the  one  port,  and  Et^an  Griffith  of  the  other  part,  IL  P.  good  title 

against  all  but 
the  king  and  the  lord  of  whom  the  larfd  is  holden. 
Such  feloo  is  therefore  a  good  lessor  in  ejectment. 

A  right  of  re-entry  is  waived  by  acceptance  of  the  rewrved  rent,  though  from  a 
stranger. 
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Thelwall  demised  unto  E.  Griffith  the  premises  in  ques- 
tion, with  certain  exceptions  and  reservations,  to  hold  unto 
E.  Griffith^  his  heirs  and  assigns,  from  the  day  next  before 
the  day  of  the  date  thereof,  for  and  during  the  natural  lives 
of  E.  Griffith,  Humphn/  Evans  (his  son),  and  Elitaheth 
Evans  (his  daughter),  and  the  life  of  the  survivor  of  them, 
at  the  yearly  rent  of  20/.,  payable  to  i?.  P.  Thelwall,  his 
heirs  or  assigns.  The  lease  contained  a  clause  of  re-entry 
in  case  of  nonpayment  of  rent  for  the  space  of  twenty  days 
(the  same  being  first  lawfully  demanded),  and  also  cove- 
nants by  the  lessee,  for  himself,  his  heirs,  executors,  &c. 
for  the  performance  of  the  usual  and  customary  services, 
with  a  proviso  ''  that  in  case  JEJ.  Griffith,  his  heirs  and 
assigns,  shall  at  any  time  hereafter  grant,  demise,  set,  let, 
or  assign  over  the  demised  premises,  or  any  part  thereof, 
or  deposit,  pledge  or  mortgage  this  present  lease  as  a  secu- 
rity for  any  sum  or  sums  of  money  (without  the  consent  in 
writing  of  R,  P.  Thelwall,  his  heirs  or  assigns,  being  first 
had  and  obtained)  to  or  with  any  person  or  persons  what- 
soever; or  in  case  the  said  E,  Griffith,  his  heirs  and  assigns, 
shall  hereafter,  during  the  continuance  of  this  lease,  happen 
to  become  insolvent,  and  unable  in  circumstances  to  go  on 
with  the  management  of  the  said  farm  and  demised  pre- 
mises, then,  and  in  any  of  these  cases,  this  present  demise, 
and  every  matter  and  thing  herein  contained,  from  thence- 
forth shall  cease,  determine,  and  be  absolutely  void,  to  all 
intents  and  purposes  whatsoever."  Covenants  by  R,  P. 
Thelwall,  his  heirs  or  assigns,  for  quiet  enjoyment,  the 
lessee  paying  the  rent  and  performing  the  covenants. 

1st  April,  1797*— £•  Griffith  died  seised,  and  his  heir, 
the  said  H.  Evans,  became  special  occupant. 

A^ril,  ^180 1. -^At  the  Merioneth  '  great  sessions,'  H. 
Evans  was  convicted  of  felony,  and  transported  to  New 
South  Wales  for  life^  No  inquisition  was  taken,  and  no 
oflSce  found  for  the  crown  of  the  lands  and  tenements  of 
H.  Evans  on  his  conviction  and  attainder;  nor  has  any 
^litry  been  made  on  behalf  of  the  crown. 
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After  the  departure  of  H.  Evans,  the  premises  were  1833. 
occupied  and  the  farm  managed  by  Elizabeth  Griffith,  the 
widow  of  the  lessee  and  the  mother  of  H.  Evans,  iintil  h^r 
death,  in  March,  1812.  Susannah  Evans,  the  daugh^r  of 
the  said  Evan  and  Elizabeth  Griffith,  and  sister  of  (he.said 
H.  £f/i/i5,  continued  in  possession  and  management  of  th^ 
farm  until  the  death  of  Elizabeth  Evans,  the  last  cestui 
que  vie,  24th  January,  1816.  During  the  whole  of  this 
period  the  reserved  rent  was  regularly  paid  to  the  rever- 
sioner^ who  had  full  knowledge  of  the  conviction  of  if. 
Evans.  Immediately  after  the  death  of  Elizabeth  Evans, 
Richard  Watkins  Price,  to  whom  the  reversion  had  come 
by  devise,  supposing  the  estate  to  have  been  determined  by 
the  deaths  of  the  several  cetteux  que  vies,  let  the  premises 
at  an  increased  rent  of  40/.  to  John  Evans,  another  son  of 
the  lessee^  then  residing  on  the  premises  with  his  sister 
Susannah.  John  Evans  occupied  until  July,  1819^  when 
R»  W.  Price  brought  an  ejectment  on  that  letting,  and  re- 
covered possession. 

H.  Evans  was  alive  on  the  day  of  the  demise  laid  in  the 
present  declaration,  a  convict  in  the  colony  of  New  South 
Wales. 

The  questions  for  the  opinion  of  the  Court  are,  first,  First  poiat. 
whether   the   estate  of  if.   Evans  was   divested   by   his 
attainder  and  conviction  without  oflSce  or  entry :  secondly.  Second  point, 
whether,  if  the  estate  was  not  divested,   H.  Evans  had 
capacity  to  demise  on  the  day  of  the  demise  laid :  thirdly.  Third  point, 
whether  the  estate  was  determined  by  breach  of  that  part  « 

of  the  proviso  in  which  it  was  stipulated,  that  in  case  the 
lessee,  his  heirs  or  assigns,  should  thereafter,  during  the 
continuance  of  the  lease,  happen  to  become  insolvent,  and 
unable  in  circumstances  to  go  on  with  the  management  of 
the  said  farm  and  demised  premises,  then  that  demise 
should  cease  and  determine. 

ir  the  Court  shall  be  of  opinion  that  H,  Evans  had 
capacity  to  demise,  and  that  the  lease  was  not  determined 
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18SS.         by  any  breach  of  the  proviso  abote  set  forib^  then  the  ver- 

^^^'"'^^^      diet  is  to  be  entered  for  the  plaintiflF. 
Dos  '^ 

PsiTCHAW)-       J,  H.  Lloyd,  for  the  plaintiff. 

First  point:  1.  It  is  submitted,  that  the  estate  of  H»  Evans  was  not 

not  divested     divested   without  office  found.    [Campbell,  S.  G.  contri, 
without  office   admitted  this,  but  said  that  he  relied  upon  the  right  of  entry 

in  the  king  as  incapacitating  H.  Evans  from  demising.] 
Second  point:       H.  The  second  question  seems  to  be  a  mere  corollary  to 

Capacity  of      |)j^  gg.,*    ^qJ  jg  therefore  conceded  with  the  first.     It  is 
felon  to  de- 
mise, admitted  that  the  freehold  does  not  vest  in  the  crown  witb^ 

out  office  found.    In  whom  then  does  it  remain  ?    The  lord 

cannot  have  it»  for  he  takes  only  by  escheat  after  the  king 

has  taken  his  year,  day,  and  waste.    It  must  then  continue 

in  the  attainted  person ;  and  so  it  was  held  in  Nickolk  v. 

Nicholls(a),  where  it  waf  said(i),  **  that  after  the  attainder, 

and  until  office   found,   the  freehold  and   the  fee-simple 

should  be,  in  fact,  in  the  person  attainted  as  long  as  be 

should  live;  for  as  he  hath  capacity  to  take(c)  in  tail  lands 

by  a  new  purchase,  so  he  hath  power  to  retain  his  ancient 

possessions,  and  he  shall  be  tenant  to  every  praecipe/'  Save 

as  against  the  king,  who  certainly  has  an  inchoate  right, 

which  may  be  perfected  by  office  found,  bis  title  is  good 

agaiqst  all  the  world.     If  he  be  capable  of  holdings  it  follows 

as  a  necessary  consequence  that  he  has  a  power  to  grmU  bia 

interest  to  another.     This  interest  is,  it  is  true,  defeasible  in 

bis  own  hands,  and  in  those  of  his  grantee ;  but  still  is  de* 

feasible  only  upon  office  found  for  the  king.     In  Shepp. 

Touchst.  Grant,  ^3%{d)  it  is  said  "a  person  attainted  of 

treason  or  felony  may  give  or  grant  his  land,  and  this  is  good 

against  all  others  besides  the  king  and  the  lord  of  whom 

his  land  is  held."  To  this  a  query  is  added  by  Mr.  Presiom, 

in  his  edition  of  Sheppard's  Touchstone. 

If  an  alien  have  land,  the  king  may  seize  it  after  office 

found;  yet  where  "  J,,  an  alien,  had  lands  by  purchase  in 

(fl)  Plowd.  477.  (c)  Poft,  496. 

(6)  lb.  486.  {d)  Poi/,  501. 
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tail,  remainder  to  B.  in  fee.  A,  suffered  a  common  reco-  1898. 
very,  and  died  without  issue.  This  being  found  by  office, 
the  whole  Court  held  that  the  recovery  was  good,  and 
should  bind  the  remainder(a)."  Upon  the  same  principle 
it  is  clear,  that  although  the  courts  eanqot  recognize  his 
capacity  to  iue,  the  attainted  person  has  power  to  grant. 
In  Waikin8*a  edition  of  Gilbert's  Tenures(&),  Mr.  fVatkin$ 
says,  that  though  a  lease  (of  copyhold  lands)  for  several 
years,  without  licence  or  special  custom,  is  cleaiiy  a  cause 
of  forfeiture,  yet  the  estate  of  the  copyholder  continues  till 
the  lord  actually  enters,  or  otherwise  takes  advantage  of  it 
as  such;  and  that  the  lease  piay  well  be  considered  good  as 
to  every  one  but  the  lord,  who,  it  is  true,  may  enter  and 
defeat  it  if  he  will.  The  present  case  is  precisely  analo- 
gous to  that  put  by  Mr.  tVatkim:  This  title  is  defeasible; 
but  third  parties  cannot  take  advantage  of  the  king's  title. 
The  king  may  have  a  right  at  any  future  period  (for  nullum 
tempus  oGcurrit  regi)  to  have  an  office  found  ;  but  the 
evown  having  not  chosen  to  exercise  this  right,  having,  if  not 
waived,  at  least  suspended  its  claim,  shall  a  third  party,  in  a 
matter  arising  entirely  between  himself  and  the  person 
having  the  defeasible  estate,  object  to  the  title  of  his  ad- 
versary, that  the  king  has  a  superior  title ?(c)   The  estate  of 

(a)  a  Vin.  Abr.  959,  tit.  AUen,  163 ;  Cumber  v.  fptic.  Cieettreni. 

pi.  18,  vouching  Jnon,  4  Leon,  84;  Cro.  Jac.  S16|  Yaies  v*  DrydeOf 

Qpqldaboropgb,  102;  and  referring  Cro.  Car.  589,  590.   So,  jn  (qpi^y, 

in  the  margin  to  10  Mod.  134,  (ar-  Barclay  v.  Russell^  Ves.  436. 
guendo  in  Fleetwood  v.  Thomey),  "  If  a  presumption  of  title  only 

(h)  Note  9a.  appears  for  the  crown,  the  Court 

(c)  *'  The  king  shall  have  execn^  will  in  some  cases  proceed  to  give 

tion  lyhere  bis  title   appears  of  judgment  in  the  action,  but  will 

record  iA  pleadings  between  two  suspend  execution  until  the'  party 

seb^ects,  although  he  be  not  party  has  interpleaded  with  the  king: 

tp  the  suit:  T.  1 1  0. 4,  fo.  71b,  T*  SO  £•  h  Memoranda  in  Scaoea* 

per  three  justices;    M,  19  H.  7^  rio,  42,  43,  ^l/am  PenreM's  ca^," 

fo.  12  a;    T.   16  H.  7,  fo.  12  a ;  Mann.     Exch.    Pract.,    Revenue 

F.  N.  B.  S4  H.  S8  E.  153,  E.  F,;  Branch,  2d  edit.  126.     And  see 

WiUkn  V.  Birkkyy  Plowd.  243;  ibid,  94,  188,  190  n.,  %65  n.;  JB. 

Broamloe  v.  Mitchell,  1  Roll.  Rep.  Strangers  case.  Lib.  Ass.  anno  1, 

906,208;  Chancellor,  Sfc,  of  Cam-  fo.  1,  pi.  1;  18  Vin.  Abr.  Bege 

bridge  y,  Walgravef  Hob.  126,  127 ;  incotuulto. 
OqU  V.  Epite,  Ccventr.  ib.  140, 
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18SS  freehold  can  only  be  defeated  by  some  act.  It  is  submiited 
that  if  the  estate  remain  in  the  attainted  person,  it  retains 
all  the  incidents  of  tenure. 

III.  To  the  argument,  that  the  estate  is  determined  by  a 
Third  point:  breach  of  this  proviso,  there  are  several  answers.  This 
viso.  proviso  operates  to  make  the  grant  for  lives  defeasible  on  a 

particular  contingency, — in  case  the  party  shall  happen  to 
become  insolvent,  and  incapable  of  managing  the  farm. 
Conditions  for  forfeiture  are  to  be  construed  strictly.  .  It  is 
said  by  Lord  Coke  {a),  "  Conditio  beneficialis,  qute  statum 
construit,  benign^  secundum  verborum  intentionem  est  in« 
terpretanda;  odiosa  autem,  quie  statum  destruit,  strict^ 
secundum  verborum  proprietatem  est  accipienda."  There 
are  numberless  authorities  to  shew  that  the  courts  will  lean 
against  forfeitures,  many  of  which  are  summed  up  in 
Adams  on  £jectment(6).  In  Doe,  d.  Abdy,  v.  Stephem{c), 
Lord  Tenterden  says,  '^  It  is  a  general  rule  that  the  words 
of  a  covenant  must  be  taken  most  strongly  against  the 
covenantor,  and  that  rule  applies  more  strongly  to  a  pro- 
viso for  re-entry  which  contains  a  condition  that  destroys 
or  defeats  the  estate  (</)."  First,  it  is  submitted  that  the 
contingency  did  not  happen.  What  is  the  true  construction 
of  this  proviso?  It  is  evident  that  such  circumstances  as 
those  of  the  present  case  were  never  contemplated.  By 
insolvency  was  meant  only  a  pecuniary  embarrassment,  end- 
ing probably  in  bankruptcy.  It  must  be  admitted  that, 
upon  conviction,  the  goods  of  the  convict  were  instantly 
forfeited  to  the  crown;  but  as  the  crown  did  not  seize,  they 
remained  in  the  possession  of  the  convict.  Therefore  the 
conviction  did  not  affect  the  party's  pecuniary  ability  to 
carry  on  the  business;  and  it  is  a  pecuniary ^  and  not  a 
personal  disability,  which  is  contemplated  by  the  proviso. 
The  lease  is  to  determine  in  case  he  shall  *'  become  insol- 
vent, and  unable  in  circumstances  to  go  on  with  the  manage- 
ment of  the  said  farm."    The  party  might  still  carry  on  the 

(a)  Co.  Litt.  218  a.  {d)  Ibid.  303.    Qu.  whether  the 

(6)  Sd  edit.  136.  rule  here  laid  down  is  not  favour- 

(c)  9  Baro.  &  Adol.  S99.  able  to  the  creation  of  forfeitures. 
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bu^ineas  by  his  bailiffs  and  servants,  or  even  b}'  his  under*  18S3. 
tenants,  if  the  lord  did  not  enforce  the  forfeiture  ip- 
curred  by  underletting.  The  Court  will  not,  in  the  absence 
of  evidence  of  inability  in  circumstances,  infer  it  from  ^ the 
leg^l  liability  to  seizure  of  the  goods  on  the  farm  ;  indeed 
the  re^Iar  payment  of  rent  from  1801  to  1816  negatives 
such  a  supposition.  The  contingency,  therefore,  upon 
which  the  estate  was  determinable  never  did  happen. 

Xf,  however^  the  contingency  happened  at  all,  it  hap«  Second  point : 
pened  at  the  instant  of  the  conviction,  and  therefore .  the  fejfuJI^'^  ^  ^^' 
acceptance  of  rent  after  that  time,  with  a  full  knowledge  of 
the  facts  of  the  conviction,  operated  as  a  waiver  of  the  for- 
feiture, which  it  is  clear  the  lord  might  waive,  or  not,  at  his 
option,  the  lease  being  voidable  only.  It  may,  perhaps,  be 
contended  that  this  is  a  continuing  breach;  but  this  is  not 
so,  for  the  proviso  says  "  shM  become,*'  and  not  *^  shall  .&e*^ 
insolvent,  Qcc     And  even  if  it  were  a  breach  in  ita  nature 

• 

continuing,  yet  the  lord  cannot  now  enter,  for  by  accept^ 
ance  of  rent  after  breach,  he  has  waived  the  condition,  and 
not  merely  the  forfeiture,  and  thus  has  made  the  l^ase  ab« 
solute :  Co.  Lit.  £ U  b.  (a)  [Taunloff,J^  There  is  a  great  dif- 
ference between  a  waiver  pf  the  breach  and  a  waiver  of  the 
covenant  or  condition  altogether.  In  modern  times, the 
Courts  have  generally  considered,  that  a  waiver  of  the 
breach  is  not,  as  was  held  in  Dumpor*8  case  (6),  a  waiver 
of  the  covenant.  Doe,  d.  Boscawen,  v.  Bliss  (ji;)\  and  that 
where  there  is  a  continuing  breach,  the  lord  may.  enter,  and 
bring  ejectment,,  notwithstanding  an  acceptance  aft^rthe 
condition  broken.]  In  all  the  cases  which  have  been  so  deT 
cided»  the  continuance  of  the  lease  d^pendecf  upon,  acts  tQ 
be  ^one^by  tU^.lepq^,  ^whp  sought  to  talje  ^dvantag^e  of  ai| 
f  ri^i^I  bp^acb  of  G9n^itjpn  befor^e  ^an  accejptaj)ce  of  rent, 
j|nd  jtA}'oul(i  be  allowing  them,  pon^tra^y  to  fi  l|i)ow(»  prin- 
ciple of  law,  to  take  advantage  of  their  own.  wrong,  if  .^(ley 
were  permitted  to  set  up  this  breach:  Dpe^^  d.  Birygn^v. 

(a)  2  Tho.  Co.  Litt.  102.  (c)  4  Tannt.  736.    An^  »ee  4 

(6)  4  Co.  Rep.  180.  Mann.  &  %1. 304,  note. 

VOL.  II.  K  K 
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Banck$(a)\  Ambler  v.  Woodbr%dge{h)\  Robert i  v.  Datetf{c), 
The  reason  does  not  apply  here.  The  forfeiture  is  to  lake 
place  upon  a  particular  contingency^  and  which,  ao  far  as 
the  committing  the  felony  was  concerned,  was  beyond  the 
controul  of  the  lessee. 

But  assuming  that  there  was  a  continuing  breach,  there 
was.  no  entry  by  the  lessor  such  as  to  divest  the  estate. 
The  condition  made  the  demise  voidable  only,  and  not  abso* 
lutely  void,  and  therefore  some  act  should  have  been  shewn 
by  which  the  lord  declared  his  option  to  avoid  the  lease; 
and  as  this  is  a  freehold  lease,  with  livery  of  seisin  made,  it 
could  only  be  avoided  by  actual  entry  for  the  declared  pur- 
pose of  taking  advantage  of  the  forfeiture*  That  was  not 
done  here.  The  lessor  entered  thinking  that  all  the  cetleux 
que  vies  were  dead,  and  took  possession  of  his  reversion : 
he  then  re-let  the  premises,  and  subsequently  brought  hia 
ejectment  and  recovered  possession.  Neither  of  these  acta 
indicates  an  intention  to  avoid  the  lease  for  "  forfeiture." 
Lord  Coke  says  (d),  "  In  case  of  feoffment,  which  passeth  by 
livery  of  seisin,  there  must  be  a  re-entry  hy  force  of  the  con* 
dition  before  the  state  be  voyd.'*  Doe,  d.  Tarrant,  v»  HeU 
Her{e\  is  a  strong  confirmation  of  this  position,  and  parti- 
cularly the  judgments  of  Ashhurst,  J.  and  Buller,  J.  [Taun* 
ton,  3.  It  will  be  admitted  that  to  avoid  a  freehold  lease, 
there  mnst  be  an  entry*  It  will  also  be  admitted,  that  in 
the  case  of  a  fine,  there  must  be  at  the  time  of  entering. a 
claim,  that  is,  the  entry  must  be  made  ammo  clamant* 
But  is  there  any  case  which  shews  that  an  entry  to  avoid  a 
fine  and  an  entry  to  avoid  a  freehold  lease  are  the  same, 
and  that  in  the  latter  case  the  party  entering  must  make 
claim  ?  Parke^  J.  In  the  case  of  a  fine,  it  is  only  necessary 
that  the  entry  shoul()  be  with  intention  to  claim  (/).]  In 
Roberts  v,  Davey,  Parke,  J.  says,  *'  There  must  be  some* 
thing  to  shew  that  Stephen  Eu$ticke^  or  some  one  under  hipi. 


(fl)  4  Bam.  &  Alders.  401. 

[b)  4  Mann.  &  Ryl  dOd;    9 
Barn.  &  Cressw.  376.. 

(c)  AnUf  vol.  i.  443. 


(d)  Co.  Lilt.  908  a. 
(«)  3  T.  It.  167. 
(/)  And  see  jxii^,  Doe  d.  ffmcM 
V.  WUlitmu. 
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nade  bis  election  to  accept  the  forfeiture."  [Parke,  J.  That  isss. 
was  not  a  case  of  a  freehold  lease.  The  party  by  entering 
in  this  case  has  shewn  bis  intention  to  accept  the  forfeiture.] 
It  is  stated  in  this  case  that  be  entered  as  upon  his  reversion; 
therefore  his  entry  cannot  be  assumed  to  have  been  with  a 
view  of  electing  to  avoid  the  lease :  Pefwanfa  case  (a). 

It  is  very  doubtful  in  this  case  whether  Price  could  enter  Entry  by  as- 
for  the  forfeiture.     He  could  not  enter  for  a  breach  which  vlre^on^in're- 
bappened  before  the  commencement  of  his  reversionary  spectoffor- 
estate,  for  the  right  of  entry  which  accrued  by  the  ante**  mitted  before 
cedent  breach  did  not  run  with  the  land,  and  it  does  not  assignment. 
appear  upon  the  case  when  the  reversion  was  vested  in 
him.     Unless  his  estate  commenced  before  the  conviction 
in  J  801,  or  unless  there  was  a  breach  continuing  until 
1816,  when  be  appears  to  have  been  seised  of  a  rever* 
sionary  interest,  he  cannot  claim  in  respect  of  this  forfeiture. 
It  lay  upon  the  other  party  to  shew  when  his  estate  ac- 
crued to  him.  • 

Campbettt  S.  6*  contra,  in  support  of  the  rule. 

I.  It  is  not  intended  to  rely  upon  the  first  point.    It  is  First  point. 
admitted  that  H»  Evam  took  a  freehold  estate^  though  be 

came  in  as  special  occupant  (6),  which  estate  could  not  be 
divested  without  office  found.  The  33  Hen.  8,  c.  20,  which 
enacts  that  in  cases  of  treason  the  king  shall  have  the  lands 
6f  the  attainted  person  without  office  found,  shews  that  at 
common  law  the  estate  is  not  divested  until  office  found. 

II.  The  attainted  felon  is  incapable  of  making  a  demise,  Second  point. 
The  evidence  shews  that  H.  Evans  is  still  a  convict  unpar- 
doned.    By  the  statute  de  prerogative  regis  (c),  the  king  is 

entitled  to  the  year,  day  and  waste  of  the  lands  of  a  felon 
attainted;  that  is,  he  is  entitled  to  the  profits,  and  therefore 
to  the  possession,  for  a  year  and  a  day,  although  the  freehold 
may  remain  in  the  felon.  There  is  no  case  to  shew  that 
the  crown  may  not  have  the  right  of  possession  before  office 

(a)  1  Wms.  Saund.  387  d.  }mum,  3  Mann.  &  R^l.  263  {h), 

(b)  As  to  the  nghts  of  a  special  (c)  17  Edw*  2,  (c.  16,)    as  to 
occupant,  see  Doe  d.  Jeff  v.  Jto-      which  see  3  Mann.  &  Ryl.  337,  n. 

K  k2 
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i8Sd.  found.  If  the  right  of  possession  be  in  the  crown  before 
office  found,  the  convict  cannot  make  entry;  and  he  >caniiol 
demise,  not  havhig  a  right  of  entry  in  him. 

H.  Evans  was,  after  his  conviction,  civilly  dead;  and 
although  the  freehold  remained  in  him,  he  might  be,  and 
was  incapacitated  from  transferring  it  to  another^  and  his 
demise  of  it  would  be  absolutely  void,  not  only  as  against 
the  king,  but  as  against  all  parties.  Bulhck  v.  Dadd8{a) 
shews  that  a  convict  transported  beyond  seas  is,  during  the 

Civil  death,      period  of  transportation,  stiH  civiliter  mortuus(A),  and  itica* 

pable  of  dealing  with  property.  Doe  d*  Evatit  r^  Evan${c), 
is  strong  to  shew,  that  although  the  freehold  might  be  in 
H,  Evans,  he  was  yet  incapable  of  leasing.  He  is  disabled 
from  bringing  ejectment  as  long  as  he  remains  a  convict 
felon,  which  in  this  case  will  be  until  bis  death. 

Third  point.         II  [,  There  was  a  forfeiture,  which  could  not  be  waived, 

and  was  not  waived ;  there  was  a  continuing  breach,  and  a 
valid  entry  to  determine  the  estate. 

The  condition,  or,  as  it  should  perhaps  rather  be  called, 
the  covenant,  has  been  broken  and  a  forfeiture  incurred. 
A  conviction,  ipso  facto,  works  a  forfeiture  of  all  goods  and 
chattels  of  the  convict  without  office  found.  Moreover, 
he  is  incapable  of  holding  any  personal  property  which  he 
may  acquire  afterwards,  for  these  again  are  forfeited  to 
the  crown  without  office ;  Bullock  v.  Dodds.  This  cir« 
cumstance,  together  with  that  of  his  transportation,  rendered 
H.  Evans  insolvent,  and  unable  in  circumstances  to  go  on 
with  the  management  of  the  farm. 

(a)  2  Barn.  &  Alders.  358.  ecators.    Such  a  party  is  of  course 

(b)  Some  ambiguity  appears  to  incapable  of  ifea/in^  with  property, 
attach  to  the  expression  "  civil  It  does  not  however  seem  aeoessar 
death."  As  applied  in  its  unquali-  rily  to  follow  that  a  person  who  re« 
ficd  find  proper  sense,  to  persons  tains  so  much  civil  life  as  tobeca- 
who  are  mortui  scculo  by  having  pable  of  holding  until  oflSce  found, 
become  professed  in  a  religious  should,  becnruse  he  is  said  (in  a  less 
community,  it  implies  a  total  dis-  proper  sense)  to  be  dviliter  inoitUf 
ability  to  take  or  hold  property,  us,  be  therefore  incapacitated  from 
real  or  personal ;  the  former  of  all  dealing  with  the  property  so  re- 
which  vests  at  the  moment  of  pro-  maining  in  him. 

fession,  without  more,  in  the  heir  (c)  8  Dowl.  &  Ryl.  399;     5 

of  the  party— the  latter  in  his  ex-      Barn.  &  Cressw.  584. 
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Another  objection  raised  is,  that  this  is  not  such  a  con** 
dition  that  the  assignee  of  the  reversion  could  take  advan-< 
tage  of  a  breach  committed  before  the  assignment  to  him. 
If  the  breach  touches  the  land  he  may  do  so.  This  condi- 
tion affects  the  management  of  the  farm.  It  is  not  stated 
at  what  time  Price  became  the  assignee  of  the  reversiooj 
bat  it  is  open  to  the  defendant  to  contend  that  this  was  a 
continuing,  breach,  and  that  Price  might  take  advantage  of 
it  on  becoming  entitled  to  the  reversion ;  Co^  Lit,  215  a. 

What  are  the  words  of  the  condition?  **  In  case  the  said 
£fvan  Griffiih^  bis  heirs  and  assigns,  ^hall  hereafter,  during 
the  continuance  of  this  lease,  happen  to  become  insolvent, 
anditttable  in  circumstances  to  go  on  with  the  management 
of  the  said  farm."  Suppose  it  had  said  '^  shall  at  any  tin^e 
or  times  hereafter^  during  the  continuance  of  the  lease"  &c., 
this  would  have  made  it  a  condition  of  which  there  might 
be  a  continuing  breach.  Surely  it  can  make  no  differ- 
ence, that  the  words,  '*  at  any  time  or  times"  are  not  intro* 
duced.  It  was  as  important  for  the  lessor  to  have  a  sol*- 
vent  tenant  during  every  succeeding  year  as  at  the  first. 
None  can  be  more  insolvent  than  n  party  who  has  no  pro- 
perty and  can  convey  none» 

There  was  no  waiver  of  forfeiture  by  acceptance  of  rent» 
It  is  doubtful  whether  this  condition  is  such  that  the  for- 
feiture could  be  waived  by  acceptance  of  rent.  In  Co^  Lit» 
215,  II.  it  is  said,  "  And  it  is  to  be  observed,  that  when 
the  estate  or  lease  is  ipso  facto  void  by  the  condition  or 
limitation,  no  acceptance  of  the  rent  after  can  make  it  to 
have  a  continuance/'  But  supposing  that  this  is  a  lease 
voidabU  only  upon  breach  of  the  condition,  and  that  there- 
fore the  forfeiture  may  be  waived  by  acceptance  of  rent,  it 
i:an  only  be  by  acceptance  of  rent  from  the  lessee,  and  with- 
out any  mistake  of  law  or  of  fact.  [Parke  J.  It  is  found 
that  he  had  knowledge  of  the  breach  of  the  condition.  A 
mistake  of  law,  where  a  party  iti  acquainted  with  the  fact, 
is  iiothing  (a).]  But  the  acceptance  of  rent  was  not  from 
the  lessee.     Therp  wa?  no  privity  of  estate  between  the 

(a)  Vide  antef  304. 
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1833.        lessor  and  those  who  paid  the  rent.   This  was  an  acceptance 
^■^^^^"^      of  rent  from  the  hands  of  a  stranger.    [Parkt,  J.  There 
^^  was  an  acceptance  of  rent  under  the  lease*    Demrmn^  C.  J. 

Pritchard.  The  rent  paid  was  the  reserved  rent.]  It  wafc  no  payment 
by  H.  Evam,  or  on  his  account,  although  it  is  true  that 
the  rent  paid  was  of  the  same  amount  as  the  rent  reserved. 
Although  it  is  stated  that  the  person  entitled  to  tfie  rever* 
sion  had  knowledge  of  the  conviction,  he  does  not  appear 
to  have  been  at  all  aware  that  the  conviction  produced  a 
forfeiture,  and  indeed  such  a  supposition  is  contradicted  by 
the  facts  stated.  This  ignorance  of  the  law  shews,  and 
there  are  other  facts  which  shew  that  the  reveraioniisr  did 
not  by  acceptance  intend  to  waive  the  forfeiture.  [Taunr 
ten,  J.  It  is  a  well-eatablished  rule  that  acceptance  of  rent 
under  the  lease  is  a  waiver  of  a  forfeiture  antecedently  in* 
curred.  We  cunnot  make  any  inference  as  to  what  was  the 
secret  motive  of  the  lessor  who  accepted  the  rent ;  and  this 
has  never  been  a  question  in  cases  of  this  sort.  Peirhe,  J* 
He  intended  to  Accept  rent  as  rent  due  under  the  iean,  and 
that  admits  the  continuance  of  the  lease.  Suppose  he  had 
distrained,  that  would  have  been  a  waiver,  and  yet  there 
would  have  been  no  more  mutuality  between  the  reversioner 
and  the  tenant  per  auter  vie>  than  here.]  With  regard  to 
the  entry,  it  must  be  admitted  that  a  mere  walking  across 
the  land  would  not  be  such  an  entry  as  would  divest  the 
estate  of  the  lessee,  but  it  is  sufficient  if  he  enter  with  the 
intention  of  claiming  possession.  [  Tannt^n,  J.  There  must 
be  some  dedaration  or  act  done  as  evidence  of  that  inten*' 
tion.]  He  entered  and  subsequently  brought  ejectment, 
and  has  since  been  in  possession.  The  bringing  the  eject- 
ment, of  itself  is  evidence  of  the  animus  damandi.  [Den* 
Yftair,  C.  J.  I  believe  we  all  think  that  your  entry  was  suf* 
ficient.] 

Lleyd,  in  reply.  The  admission  which  was  made  by  the 
defendant,  upon  the  first  point,  has  been  in  part  retracted, 
but  the  qualification  does  not  affect  the  right  of  the  plaintiff. 
It  is  still  admitted  that  the  freehold  is  in  the  parties  at- 
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tainted  until  oiSce  found;  but  it  is  said  that  without  office  18S3. 
the  crown  is  possessed  of  a  right  of  entry.  Be  that  so; 
why  may  not  the  party  demise  subject  to  that  right? 
That  which  a  man  has  in  himself,  he  may  transfer  to 
another.  This  right  of  entry  in  the  crown  only  Umits  the 
quantity  of  estate  which  the  party  can  pass.  [Taunitm,  J. 
This  is  laid  down  from  Perkins  in  Corny wfs  Dig€$t(a). 
**  So  a  person  attainted  of  treason  or  felony  has  not  capa- 
city to  nwke  a  grant  that  shall  bind  the  king  or  the  lord  of 
whom  the  iands  are  held.  But  a  grant  by  a  person  at- 
tuinted  binds  hhnself  and  his  heirs."]  The  position  cited 
from  Perkins  is  relied  upon  in  Sheppard^s  Touchstone,  in 
the  passage  already  quoted<A).  It  is  not  disputed  that'  the 
convict  attaint  is  unable  to  bind  the  king  by  his  grant.  As 
against  the  lord  also,  it  cannot  be  good,  because  his  title 
by  escheat  is  paramount  the  felon,  and  all  claiming  under 
bini;  but  the  lord's  title  by  escheat  does  not  accrue  until  after  Year,  day  and 
the  crown  has  had  the  year,  day,  and  waste.  J[Parke,  J.  ^  ^  ' 
This  is  not  a  case  for  year,  day,  and  waste  (c).  The  king 
would  here  be  entitled  to  the  profits  during  the  life  of  the 
convict.]  Bullock  v.  Dodds  does  not  touch  the  present 
case.  It  is  said  that  H,  Evans  is  civiliter  mortnus,  and 
that  therefore  he  was  incapable  of  making  a  demise  to  the  Cit il  death. 
lessor  of  the  plaintiff;  but  how  does  it  appear  that  civil 
death  incapacitates  from  demising  i  There  is  nothing  to 
shew  that  it  has  that  effect(cQ.  In  Doe  d.  Efoans  v.  Evans, 
the  question  was  not  decided  or  even  raised.  To  that  case 
there  is  a  note,  which  was  inserted  by  a  great  authority,  the 
late  Mr.  Justice  Holroyd,  which  confirms  this  view  of  the 
question* 

III.  The  condition  in  dus  case  is  collateral  to  the  land,  Third  poiut. 
and  therefore  an  assignee  of  the  reversion  cannot  take  ad« 
vantage  of  it.  Either  it  is  a  condition  personal  to  the 
lessee  or  it  is  not.  If  it  be  personal  to  the  lessee,  and 
requires  that  be'shallbe  personally  qualified  to  manage  the 
farm,  then  it  is  collateral  to  the  land.    If  it  run  with  the 

(a)  Capacity  (D  6).  (c)  Fide  S  lost.  37. 

(6)  Ani€f  492.  (d)  See  Co.  Litt.  139  a; 
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1833.  landy  it  is  suflBcietit  that  the  parties  iu  possession  are  solvent 
and  capable  of  managing  the  fann^  and  therefore  there  has 
been  no  breach  of  the  condition. 

It  is  sought  to  introduce  words  into  the  condition  for  the 
purpose  of  extending  it ;  but  the  Court  will  not  extend  it  in 
order  to  create  a  forfeiture.  If  the  words  '^  at  any  time  or 
times "  were  introduced,  there  might  perhaps  be  a  conti- 
nuing breach ;  but  they  are  not  there,  and  cannot  be  im* 
ported.  As  it  stands,  this  cannot  be  a  continuing  breach, 
A  man  canuot  continue  to  ''  become  "  insolvent 

An  entry  should  be  made  eo  intuitu.  [Parke,  J.  In  Co. 
Liu,  245  h,{a)  a  number  of  cases  are  collected  {b),  the  result 
of  which  is,  that  if  a  party  do  any  thing  on  the  land  as  owner, 
the  entry  is  suflScient  without  words  of  claim.]  i 

Judgment  as         Denman,  C.  J. — Upon  one  of  the  many  points  raised, 
to  t  n   point,  jjjg  Court  think  it  necessary  to  give  greater  consideration. 

With  regard  to  the  forfeiture,  I  think,  supposing  it  to  be 
incurred  at  all,  that  it  was  waived  by  the  acceptance  of  rent. 
The  rent  paid  is  stated  to  have  been  the  reserved  rent,  which 
we  must  take  to  mean  the  rent  reserved  under  the  lease;  and 
an  acceptance  of  rent  luider  the  lease  is  an  acknowledgment 
that  at  that  time  the  lease  was  still  in  existence.  Then  it 
is  said  that  the  grantee  of  the  reversion  cannot  take  advan- 
tage of  the  forfeiture.  It  does  not  appear  at  what  time  the 
reversion  was  granted  to  him ;  but  I  think  that  a  forfeiture 
incurred  upon  the  conviction  was  waived  by  the  subsequent 
acceptance  of  rent,  and  I  do  not  think  that  this  was  a  con- 
tinuing breach.  The  question  as  to  the  entry  is  already 
decided.  Then  comes  the  question  whether  this  party,  who 
is  civilly  dead,  or  has  forfeited  all  his  rights,  is  capable  of 
granting  any  thing  to  another,  and  thus  able  to  make  the 
demise  upon  which  this  ejectment  is  brought.  This  is  a 
point  upon  which  I  do  not  think  we  have  the  authorities  suffi* 

(fl)  3  Tho.  Co.  Litt.  57)  58.  Littleton,  sect.  401,  are  vouched 

(6)  The   authorities   (Panel  v.  by  Lord    Coke    with    immediate 

Moor,  Plowd.  91,  nnd  cases  from  reference   to   the  interruption   of 

tlic  Year  Books)  collected  in  the  the  possession  of  bastard  eigni  by 

n\nf^\n  of  the  Commentary  upon  tlie  entry  of  mutter  puhnt. 
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ciently  before  us  to  enable  us  to  decide*     We  will  take 

time  to  consider  it.  i^^^ 

V. 

Parke^  J. — It  appears  to  me  that  all  the  points  in  this  ^       ,     .   ' 
,  Second  point 

case  may  be  disposed  of  except  the  second.  It  has  been 
very  properly  conceded^  that  the  freehold  would  not  be 
divested  out  of  flnmphry  Evans  without  oiEce  found. 
Upon  the  second  question  I  entertain  a  strong  opinion  in 
favour  of  the  parly's  capacity  for  making  a  demise.  But 
this  may^  perhaps^  be  altered  upon  referring  to  the  authori- 
ties. We  must  inquire  whether  the  issues  and  profits  are 
in  the  Crowu  without  office  found. 

The  third  objection  is,  that  the  lease  was  forfeited.  This  Third  point. 
was  a  freehold  lease,  and  capable  of  being  forfeited  only 
upon  entry  made  upon  the  land.  The  lease  was  subject  to 
this  condition : — ^'  In  case  the  said  Evan  Griffith^  his  heirs 
and  assigns,  shall  hereafter  during  the  continuance  of  this 
lease  happen  to  become  insolvent  and  unable  in  circum- 
stances to  go  on  with  the  management  of  the  said  farm  and 
demised  premises/'  that  then  the  demise  '^  shall  cease,  de- 
termine, and  be  absolutely  void."  It  appears  to  me,  that 
if  Humphry  Evans  ever  did  become  insolvent  at  all  by 
means  of  the  conviction,  he  became  so  contemporaneously 
with  the  conviction,  whether  this  forfeiture  by  conviction 
was  ever  perfected  by  entry,  or  whether  it  was  waived.  The 
case  states  a  subsequent  receipt  of  rent,  with  full  knowledge 
of  the  facts.  Where  rent  is  taken  aa  rent  due  under  the 
Jease  by  a  landlord,  with  full  knowledge  of  the  facts  which 
may  have  caused  a  previous  forfeiture,  this  waives  the  for- 
feiture and  affirms  the  lease.  Therefore,  I  think  this  case 
disposed  of,  except  as  to  the  second  question,  upon  which 
there  is  considerable  doubt  in  the  mind  of  the  Court. 

Taunton,  J.  concurred. 

Patteson,  J. — The  Solicitor-General   has  contended  Third  point 
that   this  is  a  continuing  breach.     My  lord  and  brothers 
have  shewn  that  they  do  not  think  that  this  is  a  continuing 
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18S9.  breach ;  and  I  am  cartaialy  myself  of  opiDion  that  the  fon- 
feiturcy  if  any,  was  upon  the  conviction,  and  that  the  subse- 
quent payment  of  rent  would  be  a  waiver  of  it.  Dumpor's 
case,  I  think,  is  distinguishable. 

Upon  the  second  question,  ^^^  ^^  ^^ 

Judgment  Dbnman,  C.J.  now  delivered  the  judgment  of  the  Court. 

upon  the  se-         j^^  ^^y  _(^^  |q  ^^^  ^^^  ^^^  which  the  Court  took 
cond  point.  "^  ^  "^         , 

time  to  consider  was,  whether  an  action  of  ejectment  can 
be  maintained  upon  the  demise  of  a  person  attainted  of 
felony.     It  is  admitted  that  an  estate  of  freehold,  which  this 
was,  b  not  divested  in  cases  of  attainder  until  oflice  found ; 
here  no  office  has  been  found,  and  therefore  the  Crown  is 
not  entitled.     It  is  laid  down  in  *'  PerkMs  Profitable 
Book,"  tide  Grants,  s.  ^6,  that ''  a  man  attainted  of  felony 
or  murder,  &c.,  may  make  a  grant  of  a  rent  or  common  or 
a  feoffment,  8cc.,  and  the  same  shall  bind  all  persons  but 
the  king  (for  his  time),  and  the  lord  of  whom  the  land  is 
holden  when  his  time  shall  come.''  This  passage  is  refeired 
to  in  Com.  Dig.  title  Capacity  (D.  6)  (a).    The  same 
doctrine  is  laid  down  in  Sheppard^u  Touchstone,  232  (6). 
The  passage  in  Co.  LUU  42  b,  which  seems  at  first  sight 
to  be  contrary,  will,  on  examination,  be  found  to  be  con- 
sistent with  these  authorities;  for  after  stating  that  persons 
attainted  of  felony  have  no  ability  to  eDfeoff*,  &c.,  he  coo- 
eludes,  ^  for  the  feoffinents,  &c.  of  these  may  be  avoided/* 
and  doubtless  they  may,   by   the  king(c).     The  case  of 
Bullock  V.  Dodds  (d)  was  pressed  in  argument.     It  is  sufi- 
ctent  10  say,  as  to  tfiat  case,  that  it  was  an  action  for  a 
chattel  which  had  vested  in  the  king  without  office  found, 
and  is  therefore  no  authority  upon  this  occasion.     We  are 

(a)  Ante,  501.  and  those  if  hose  acts  are  voidable 

(b)  See  Shepp.  Touch.  56.  only;    thus   femes-covert,  whose 

(c)  STho.Co.Iitt.  219.  In  this  feoffnients  are  absolutely  void,  are 
passage^  Lord  Cohty  in  enumerating  classed  with  infants,  lunatics,  and 
those  who  have  no  ability  to  en-  men  under  duress,  whose  feoffinents 
feoff,  makes  no  distinction  between  are  good  until  avoided. 

ifaoee  penons  whose  acts  are  void,         (d)  2  Bam.  h  Aldcis.  958. 


MICHAELMAS  T£RM)  IV  WILL.  IV.  SOS 

therefore  of  opinion  that  Humphrtf  Evam  was  capaMe  of        165^. 
granting)  and  that  judgment  must  be  given  for  the  plaintiff,      ^^j 

Postea  to  the  piaiptiff  (tf )«         PaiTCHARD. 

(a)  And  see  Lord  Hiiii^er/br<fs  tvei/'s  case,  S  Leon.  SS^  pi*  33; 
case,  M.  4  £.  4,  ib.  22;  Dowti^s  Anders.  188^  380;  Puge^s  case,  5 
case,  3  Co.  Rep.  10;  Lord  Crom-      Co.  Rep.  59. 


The  Kii<tQ  f*  The  Inhabitants  of  St«  George,  Hanovkr 

Upon  'ati  appeal  against  an  order  of  two  justices,  whereby  An  oiiganist 
Cnfherine  Seaman  was  removed  from  the  parish  of  St.  fng^hepiea"" 
George,  Hanover  Square,  to  the  parish  of  St.  Peter,  Paul's  sure  of  the 
Wharf,  the  Court  of  Quarter  Sesdons  quashed  the  order,  a  public  an- 
subjett  to  the  opinion  of  the  Court  of  King^s  Bench  upon  n«^  office 

,  or        conferring  a 

the  following  case  : —  settlement  un- 

The  respondent  parish  is  governed  by  a  select  vestry  of  ^^\^  ^  ^ '  ' 
one  hundred  and  one  persons.  In  18£7  a  chapel  was  erected 
in  North  Audley  Street,  in  this  parish;  and  on  the  21st  of 
January,  1828,  the  vestry  took  into  consideration  what  name 
should  be  given  to  the  chapel,  then  nearly  finished,  and  re- 
solved that  the  same  should  be  called  St.  Mark's  Chapel, 
and  that  advertisements  should  be  published  that  the  vestry 
would  meet  on  the  1 1th  of  February  to  appoint  an  organist 
for  that  chapel. 

11th  of  February,  1828,  an  election  took  place  at  the 
board-room  in  Mount  Street,  on  which  occasion  there  were 
about  forty  candidates,  and  the  election  fell  upon  the  pauper, 
as  appears  by  the  following  minutes : — 

*  nth  February,  1828.  The  Vestry,  pursuant  to  dieir 
resolution  of  January  the  21st,  proceeding  to  the  election  of 
an  organist  for  St.  Mark's  Chapel,  appoint  Miss  Catherine 
Seaman  to  that  situation,  to  commence  when  the  organ  is 
in  readiness  for  use,  at  a  salary  of  60/.  per  annum.** 

May  1828,  the  organ  being  completed,  the  pauper  entered 
upon  her  dnty,  and  continued  to  perform  it,  and  to  reside  in 
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1833.        the  respondent  parish,  and  receive  her  salary  from  the  vestry 

JT*^^^*^      through  the  vestry  clerk,  half  yearly  (with  the  exception  -of 

V.  the  first  payment^  which  was  25/.  only^  from  May  to  Mi- 

^StJG^ome^  chaelmas,  1828),  until  the  3 1st  of  March,  1832,  when  she 

Hanover      was  discharged  by  the  vestry,  as  appears  by  the  following 

^  entry  upon  their  minutes  : — 

"At  a  meeting  of  the  vestry  held  on  the  31st  March, 
1832,  much  discontent  having  been  expressed  by  the  pew- 
renters  from  time  to  time  to  .the  Rev.  jiUen  Cooper^  the 
minister  of  St.  Mark's  Chapel,  of  the  total  inefficiency  of 
the  present  organist : — Resolved,  that  she  be  removed^  and 
that  the  Rev.  Mr.  Cooper  be  requested  to  recommend  a 
competent  person  to  succeed  her«  upon  the  same  salary  as  is 
now  enjoyed  by  her ;  it  being  understood  that  the  person 
to  be  appointed  shall  continue  to  pay  her  salary  up  to  Mid- 
summer next.*' 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  pauper  gained  a  settlement  in  St.  George,  Hanover 
Square,  by  serving  the  office  of  organist. 

Adolphus  and  Payne  in  support  of  the  order  of  sessions. 
This  question  depends  upon  the  effect  of  the  statute  of 
3  and  4  TF.  ^  Af.  3,  c.  1 1 .  The  third  section  of  1  Jac.  2,  c,  1 1, 
after  neciting,  that  forasmuch  as  poor  persons  at  their  first 
coming  to  a  parish  do  commonly  conceal  themselves, 
enacts,  ''that  the  forty  days'  continuance  of  such  person  in  a 
parish  intended  by  the  said  act  to  make  a  settlement,  should 
be  accounted  from  the  time  of  a  delivery  of  notice  in 
writing  of  the  house  of  his  or  her  abode,  and  the  number  of 
his  or  her  family,  if  he  or  she  have  any,  to  one  of  the  church- 
wardens or  overseers  of  the  poor  of  the  said  parish  to  which 
they  shall  so  remove/'  Then  the  3  Cc  4  TV.  ^T  M.  c,  11,  was 
passed ;  the  sixth  section  of  which  enacts,  '^  that  if  any  per- 
son who  shall  come  to  inhabit  iu  any  town  or  parish,  shall 
for  himself  or  on  his  oifn.  account  execute  any  public  an- 
nual  office  or  charge  in  ^t  said  to\vn  or  parish  during  one 
whole  year,  then  J»o  shall  be  adjudged  and  deemed  to  have 
a  iefi;al  settlement  in  the  same,  though  no  such  notice  iq 
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writing  be  delivered  and  published,  89  is  hereby  before  re- 
quired/' As  early  as  the  reigq  of  George  the  First,  it  was 
said;  that  the  office  need  not  be  parochial,  provided  it  be  a  vT 

public  office.  It  need  not  be  a  parish  office,  but  an  office  '^"georo  ^ 
in  the  parish,  as  notoriety  is  to  the  residence  of  persons  Hanover 
coming  to  inhabit,  was  the  object  the  statute  wished  to  4"^!^* 
attain.  Accordingly,  it  has  been  held,  that  a  parish  clerk, 
an  ale-taster  of  a  borough,  and  the  hog-ringer  for  the  parish, 
may  gain  a  settlement  by  performing  the  duties  of  their  re-» 
spective  offices.  In  Rex  v.  Merskam  {a)  it  was  held,  that 
the  master  of  a  workhouse  did  not  gain  a  settlement  by  ful* 
filling  the  duties  of  his  appointment.  But  the  circum- 
stances of  this  case  differ  from  those  of  Rex  v,  Mersham* 
The  organist  in  this  case  could  not  have  beeu  dismissed 
without  the  assent  of  the  parishioners  in  vestry  assembled, 
and  she  was  actually  turned  away  by  a  vote  of  the  vestry. 
The  master  of  the  workhouse  might  be  dismissed  at  any 
time  by  the  overseers.  This  employment  is  as  much  an 
office  as  the  appointment  of  a  parish  clerk.  By  the  rubric 
certain  parts  of  the  service  are  to  be  said  or  sung,  and 
when  the  parishioners  have  erected  an  organ,  the  playing  on 
the  organ  is  part  of  the  service.  The  notoriety  of  his  em- 
ployment is  the  reason  that  the  parish  clerk  acquires  a  set- 
tlement, and  there  is  much  notoriety  in  this  case. 

Sir  /•  Scarlett,  and  Bodkiu,  contrd,  were  stopped  by  the 
Court. 

Denman,  C.  J. — It  is  quite  clear  that  notoriety  is  the 
principle,  but  then  it  is  notoriety  tp  be  established  by  serv- 
ing a  public  annual  office*  There  is  a  difference  between 
an  employment  created  by  a  party  and  by  law.  The  keeper 
of  a  workhouse  is  the  holder  of  an  employment  created  by  the 
act  of  a  party.  If  the  argument  urged  ta  day  were  adopted, 
every  person  who  holds  an  employment  which  was  publicly 
known  in  the  parish  would  gain  a  settlement  there. 

(a)  7  East,  167;  S.  C.  3  Smith's  Reports,  i5U 
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1838.  Pabke,  J.«— It  appears  clearly  that  the  pauper  was  re- 

2f^„  movable  at  the  will  of  the  parish.    I  am  at  a  loss  to  see 

TheKijiG  .         "^  . 

«.  where  we  are  to  stop,  if  we  hold  this  lo  be  an  office  which 

^T  Geob^b  confers  a  settlement.    The  argument  would  apply  to  bas- 

Hanover  soon^piayers  in  a  country  church  paid  by  the  pariah^  and  to 

aqaare.  pew-opeBcrs  and  others  (a), 

Taunton,  J.— -It  was  altogether  matter  of  private  ar- 
rangement and  private  taste.  As  to  the  notoriety  of  the 
employmenti  it  does  not  follow  that  every  one  who  hears 
the  organ  knows  who  playa  upon  it. 

PxTTESONy  J.  ooneurred. 

Order  of  Sessions  quashed  (6). 

(a)  And  see  Ik's  case,  1  Vent.         (h)  Vide  Rex  t.  JC<»,  8  Mann,  fr 
li3, 163.  Ryl.  360;  8  Bam.kCre8aw.  655. 


DoEy  on  the  several  demises  of  Joseph  Read  and  James 

Read,  v.  Sophia  Taylor. 

Livery ofseisin  EllECTMENT  for  a  dwelling-house  and  ten  acres  of 

dat!^  bTomit-  ^^^^f '"  *^®  parish  of  Berkeley^  in  the  county  of  Gloucester. 

ting  to  remove  At  the  trial  before  Littledale,  J.,  at  the  Gloucester  Spring 
from  the  house         .         ,^«^     i     -.  n      •       r  i 

or  land  a  child  assizes,  1832,  the  folio  wmg  facts  appeared  : — 

found  there,         About  fifty  years  ago,  James  Taylor  was  seised  of  the 

unless  CDac  *         ■  • 

child  be  part    entirety  of  the  premises  m  question,  and  died  intes^te  m 

ofaSSav.  1^^5,  leaving  five  daughters,  Betty,  Maty,  Sarah.  Nancy, 
ing  an  imme-  and  the  defendant  Sophia,  his  co*heirs.  Nancy  married 
interest  in  the  Joseph  Read,  one  of  the  lessors  of  the  plaintiff,  who  now 
premises,  pla-   claims  as  tenant  by  the  curtesy,  and  had  issue,  James  Read, 

ced  there  for  r  %        i  -  .-tc 

the  purpose  of  the  Other  l^sor  ot  the  plaintiu. 

continuing  the 
possession  of  such  person.- 

A  feoffment  by  one  parcener,  who  occupies  alone  under  a  general  entry,  operates  as  a 
conveyance  of  her  own  pofparty,  and  as  a  de^rcemen/ ^f  her  coparceners. 
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1B22. — The  defendant  was  left  in  the  occupation  of  the        teas, 
property,  and  continued  in  such  occupation  until  the  time 
of  the  trial  of  this  cause. 

Hilary  Term,  1822.«— The  defendant  levied  a  fine,  with 
proclamations,  to  James  Player. 

2i%i  May,  1832. — ^The  defendant  made  a  feoffment,  with 
livery  of  seisin.  The  livery  was  given,  as  to  the  land,  by 
cutting  a  sod  and  delivering  it  to  the  feoffeci  and  as  to  the 
house,  by  delivery  of  the  hasp  of  the  door.  Previously  to 
the  performance  of  tbis  ceremony,  all  persons  were  put 
out  of  the  house  and  land  except  a  little  boy,  who  remained 
in  the  house. 

On  the  part  of  the  defendant  it  was  contended  that  this 
fine  and  feoffment  with  livery,  operated  as  an  ouster  and 
disseisin  (a)  of  the  other  coparceners.  On  the  part  of  the 
plaintiff  it  was  contended,  that  from  the  circumstance  of  the 
child's  being  in  the  house  at  the  time,  the  livery  of  seisin 
waa  void,  and  that  the  plaintiff  was  entitled  to  a  verdict  on 
the  authority  of  Blackstone's  Commentaries  (A),  where  the 
manner  of  delivering  seisin  is  thus  described :  — *^  The 
feoffor,  if  it  be  land,  doth  deliver  to  the  feoffee,  all  other 
persons  being  out  of  the  ground,  a  clod  or  turf,  or  twig  or 
bough  8cc.  But  if  it  be  a  house,  the  feoffor  must  take  the 
ring  or  latch  of  the  door,  the  house  being  quite  empty,*  ftc. 

By  the  direction  of  the  learned  judge  a  verdict  was 
found  for  the  plaintiff;  but  leave  was  given  to  the  defend- 
ant to  move  to  enter  a  verdict  for  herself,  or  for  a  new  triaL 
In  Easter  term,  1832,  Campbell  obtained  a  rule  nisi  accord* 
ingly;  against  which 

(a)  **!{  one  parcener  enter  fgene-  Co.  Litt  843  h,  it  is  said  that  **  if 

rally)  and  make  a  f^flrnenf,  this  she  specially  enter  claiming  th^ 

divests- the  pnrparty  of  her  sitter ;  whole  land  and  talie  the  whole  pro- 

for  the  subsequent  act  explains  the  fits,  she  gains  her  sister's  moiety  by 

preceding  entry,  and  shews  that  abatement  ;"*  ideo  quaere.    And  see 

she  was  seised  of  the  whole ;  yet  Davenport  v.  Tymllt  1  W.  Bla. 

it  is  not  properly  a  duieinn^  because  675;  Cappingtrv»  Keating^  cited 

the  other  never  was  seised,  nor  an  in  Peaceable  ▼.  Homblcwer^  1  East, 

abaiemeni,  because  both  make  but  568. 
one  heir :''  Co,  IJU.  374,  a.  But  in         (6)  9  vol.  315. 
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Ludlow,  Serjt.  and  Talfourd,  shewed  cause^    The.  liv/^rj^ 

of  seisin  in  this  case  was  inoperative.     In  order  to  i^ake 

the  livery  effectual,  every  individual  competent  to  m^intaio 

the  possession,  should  be  removed  from  the  premises :  ,2 

First  point:       Bla.  Com.  315;  Co.  Lit.  48(a),  and  WeU's  Symboleosra- 
Void  livery  of  ,  *^       •■   ,  ° , 

seisin.  pAy  (i),  there  quoted ;  PerAm,  Feoffment,  £09;  Sheppard's 

Touchstone,  cap.  9»  £13;  FUzh.  Abridg.  Assize«  pi.  418  (c)« 

[Patteson,  J.  In  that  case  the  person  left  upoa  the  land 

was  the  boy  {d)  of  the  lessee.']     There  are  cases  of  feoff- 

ments,  in  which  the  question  has  been  whether  there  was  such 

a  contmuance  of  occupation  by  the  lessee  a9  would  avoid 

the  livery;  and  it  was  said  that  having  cattle  or  furniture  ojn 

the  premises  would  not  make  the  livery  ineffectual,  but  that 

leaving  a  boy  (un  garson)  of  the  lessee  in  the  house  would 

do  so.     In  BettiswortKs  case  (e),  lessor  made  a  feoffment 

of  a  house  and  lands,  and  gave  livery  on  the  land,  lessee 

remaining  in  the  house ;  and  it  was  held  that  the  livery  waa 

Induction.        not  good.     In  the  common  case  of  induction  to  a  living, 

the  church  is  made  empty,  the  door  locked,  and  the  clergy-* 

man  enters  by  himself  and  rings  the  bell,  the  others  being 

out.    This  boy's  remaining  in  the  house  is  a  sufficient  con-* 

tinuance  of  the  possession  to  make  the  livery  void«    If  the 

defendant  had  been  a  lessee  of  a  third  person,  who  made 

a  feoffment  pending  her  interest,  it  is  quite  clear  from  the 

authorities  that  this  boy's  presence   in  the  house  whilst 

livery  was  being  given,  would  have  preserved  her  interest. 

Now,  if  the  boy  could  have  maintained  the  possession  in 

case  a  third  person  had  made  a  feoffment  against  the  interest 

of  the  defendant  as  lessee  in  possession,  he  was  capable  of 

maintaining,  as  against  the  defendant,  the  possession  of  her 

coparcener,  the  lessor  of  th^  plajintiff  jn  the  present  case.  >^ 

Second  point:       fhis  feoffment  is  not  only  informal,  but.J^lso  substan- 
Incompetent  -  *  ••       .•  . 

feoffor.  ^^^  ^  fY^  q^  ^^^^  33^  gankmeit  and  |he  (Afrn^tf  paid .  ^ 

„{^  l-itv  2p  part  1,  «5t,  •  .  (hem  to  ^eir  lords,  vW?.  ^  flann, 

(c)  Before Spigumelf^,,  at  Lon«  6c  Ryl,  151,  note(6),  and  see  ibid, 
don,  anno  8  Edw.  (I).  15^,  154,  S88,  Si7, 468  to  474,  ^ 

(d)  Un  garson  (garcio).  Rowe  ▼,  Brenlon. 
M  to  the  class  of  vifleins  called         (e)  9  Co.  Rep.  51, 
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tially  bad.  Three  things  are  necessary  in  order  to  make  a  1833. 
feoffment  good  and  effectual ;  that  the  parties  having  the 
lawful  possession  should  be  present  to  make  the  feofirnent, 
that  all  persons  be  removed  from  the  premises,  and  that 
the  feoffee  be  there.  In  this  case  the  parties  having  the 
lawful  possession  were  not  present.  The  possession  was  in 
the  fne  sisters  and  not  in  the  defendant  alone.  The  pos- 
session of  one  coparcener  is  in  law  the  possession  of  all ; 
and  unless  the  defendant  made  an  actual  ouster  of  the 
other  coparceners,  she  could  not  have  the  sole  possession 
in  law:  Co.  Lit.  373  b  (a).  Here,  the  original  entry  of 
the  defendant  was  general,  and  did  not  amount  to  an  ouster 
of  her  coparceners,  and  she  has  since  done  no  act  which 
would  constitute  a  disseisin.  If  the  defendant  had  entered 
upon  a  void  possession  at  the  period  of  making  the  feoff- 
ment, her  entry  would  have  related  back  to  the  period  at 
which  she  first  began  to  occupy  for  her  sole  benefit,  and 
thus  would  have  made  her  original  entry  tortious  and  a  dis- 
seisin of  her  coparceners :  Com.  Dig,  Parcener  (A.  3) ; 
Co.  Lit.  374  a.  At  the  moment  of  making  the  feoffnient 
by  the  defendant,  she  and  her  four  sisters,  or  their  represen- 
tatives, were  the  lawful  possessors,  and  she  was  only  bailiff 
of  the  others  as  far  as  regarded  their  purparties.  .  Of  her 
own  purparcy  she  was  in  possession ;  and  this  passed  by  the 
feoffment,  supposing  it  not  bad  in  point  of  form.  The 
foiir  sisters  were,  in  contemplation  of  law,  in  the  house  at 
the  time  of  the  feoffment  and  livery,  and  they  did  not  join 
in  the  feoffment,  which  consequently  is  in  substance  bad. 

Campbell,  S.  6.  and  J.  Evans,  in  support  of  the  rule. 
The  only  point  raised  at  the  trial  waa  that  respecting  the 
regularity  of  the  livery.  It  is  not  necessary,  in  order  to 
make  an  effective  livery  of  seisin,  that  every  individual 
should  be  removed  from  the  land.  The  passage  cited  from 
BlackstQne*s  Commentaries  is  one  of  the  fiew  niistakes 

(a)  1  Tho.  Co.  Lit.  384.    Sed  vide  ante,  109  (a). 
VOL.  II.  L  L 
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18S8.        fQun4  in  tb^t  excellent  work.     Co.  Lilt.  48  b,  which  is 
''"^^      referred  to,  doe«  not  support  the  position,  as  it  is  there 
^,  s£^id,  that  livery  of  seisin  naay  be  given  of  a  house,  ^'  the 

Tatlok.  feoffor  being  at  the  house<-door,  or  within  the  house."  The 
circumstance  of  the  feoffor's  being  in  the  house  is  therefore 
immaterial,  and  consequently  it  should  be  considered  that 
the  presence  of  the  child,  who  was  under  the  nurture  of  the 
feoffor,  can  be  of  no  avail«  It  may  be  the  ordinary,  but  is 
npt  the  only  mode,  to  remove  all  persons  before  delivery  of 
possession.  The  passage  in  Sheppard^a  Touchstone,  213, 
which  is  relied  on,  commences  thus:  ''The  most  mual, 
formal  and  orderly  manner  of  making  of  livery,"  &c.,  from 
which  it  plainly  appears  not  to  be  the  sole  manner.  The 
presence  of  a  lessee  for  years,  or  that  of  any  other  person 
having  an  estate  in  the  land,  may  vitiate  the  livery;  but  the 
presence  of  a  stranger  is  altogether  immaterial.  From  the 
passage  in  Blackstone^a  Commentaries^  viewed  in  conjunc- 
tion with  the  authorities,  it  appears  that  it  is  only  necessary 
that  all  persons  having  any  interest  should  be  off  the  land. 
It  is  admitted  that  a  fine  levied  by  one  coparcener  will  not 
operate  as  a  bar  to  another  coparcener,  unless  there  have 
been  a  previous  ouster :  Peacpable  d.  Homblower  v. 
Mead{M). .  But  whefe  there  hat  been  a  feoffment  previously 
to  the  levying  of  the  fine,  it  is  otherwise:  Earl  of  Pomfret 
V.  Lord  Windsor  {b).  In  this  case  the  fine  was  preceded 
l»y  a  feoffment.  The  feoffmept  was  not,  as  it  is  urged,  in* 
valid.  The  acts  of  the  defendant  amounted  to  an  ouster  of 
th£  other  parceners,  and  >he  thereby  acquired  a  tortious  fee 
in  the  entirety  which  passed  by  the  feoffment.  The  fine  with 
piioclamations*  after  the  expiration  of  five  years  without 
claim,  converted  the  tortious  fee  into  a  perfect  fee.  It  is 
said  in  Perkins,  pi.  220,  p.  9B,  "  If  two  joint-tenaots  are  in 
fee,  and  one  of  them  dolh  enfeoff  a  stranger  of  the  whole, 
against  the  will  of  his  companion,  his  companion  being  upon 
the  landf  by  this  feoffment  the  moiety  passeth,  causa  patet." 
From  this  it  may  be  inferred,  that  if  the  dissenting  joint- 

(a)  1  East,  568.  {h)  2  Vez.  sen.  481 ;  ^  Sanders, 

on  Uses,  9. 
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tenant  had  not  been  upon  the  had,  the  entire  estate  wauld        sees. 
have  4>asted  bjt  f h^  fec^nient/^  ]^6w  if  th»'  be  eo  with 


Dot 


joint^teoaht^  tf&rtibiHivmiiii  b€ kfke  ca^e  with  c'obarcjeo^ra.  «. 

7(ni^)i5^/M'a^d'i'tf3/c^VcaseYai  'sWw  ttat  in  .the  case  of  TAVwi. 
eeparcen^rtfy  tne  teoffmen^  in  feq  by  on^  nuaj  enp^c;  pf  |0 
the  whole^  fmnlj  b;  rig^htful  conyeyajn<^  perlly  l^y;  way 
ef  diasetsin.    TIms  i  casii  waa  argned  m  Ui^rj^enq^  I  S^(^)- 

Lrm«0At«/J:  iff  Aik  term  delivered  the  jiid'gmeilt  ef 
theCoDftJ  iktii}  haVing  fixated  tbe  iTacts  of  the  case,  the 
Teamed  jucfge  thui  proceeded.  It  did  not  appear  in  evi- 
dence  that  thia  child  was  in  any  way  related  to  any  of  the 
co-heiresses,  but  from  the  turn  of  the  argunieat  in  this 
Courts  there  seemed  reason  to  suppose  that  he  was  a  de- 
scendant of  one  of  the  coparceners.  On  shewing  cause 
against  the  rule,  it  was  admitted  that  a  fine  alone  would  not 
have  the  effect  of  creating  an  ouster  and  disseisin ;  Peace" 
ablev^  Reid{c)*  Besides  the  authority  from  Blackstone  {d), 
the  plaintiff  reKed  on  Perkins  (e),  where  it  is  said  that  to 
deliver  setsiUi  the  manner  id  to  remove  all  persons  off  the 
land;  and'  S/ieppartTB  Touchstone  (f^,  where,  after  describe 
ing  the  reading  of  the  deed  of  feoffment,  SCc,  it  is  said, 
'^  the  feoffor,  if  it  be  a  house«  do  take  the  ring,  latch,  or 
hasp  of  the  door,  {all  the  people,  men,  women  and  children, 
being  out  of  the  house);  or  if  it  be  a  piece  of  ground,  do 
take  a  clod  of  the  ground,  or  a  bough  or  twig  of  a  tree,  or 
bush  growing  thereupon ;  and  (all  the  people  being  out  of 
the  grotrod,)  the  same  ring,  &c.,  clod,  or  bush,  &c.,  with 
the  deed,  do  deliver  to  the  fcfoffee,  See,  and  in  the  delivery 
of  seism  do  use  plain  words.^ 

In  FitzherberfB  Abridgement,  tit.  Jssize,  416,  one  S.  was 
aebed  in  fee  of  a  messuage,  and  made  a  lease  for  years  to 

(a)  4  Leonard,  59.  (c)  1  East,  56a 

(6)  Denmanf  C.  J.  was  absent  (i)  9  Bla.  Comm.  315. 

at  the  time  of  the  argnment  by  (i)  Pi.  200. 

reasoa  of  a  domcsiie  afflietion.  {/)  S14. 
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t8S3.  M^f  and  afterwards  gave  the  same  messuage  to  one  K,  in 
taih  and  delivered  seisin  to  biin,  M.  being  out  of  the  bouse 
at. the  time  of  the  livery  of  seisin;  but  it  appeared  that  M. 
had  a  garson  within^  when  seisin  was  delivered,  and  there- 
fore the  livery  of  seisin  was  held  to  be  void.  This  case  is 
cited  in  Bro.  Abr.,  Feoffment  de  terres,  pi.  80,  that  *'  a  man 
may  make  livery  of  seisin  of  the  land  of  the  termor  in  his 
absence,  notwithstanding  the  termor  has  chattels  on  the 
land;  but  otherwise  if  he  has  h  garson  on  the  land."  In 
Dyer  J  18  b,  a  man  seised  of  a  messuage,  and  of  a. close  ad- 
joining; made  a.  lease  of  the  messuage  for  a  term  of  years, 
or  for  life,  and  afterwards  made  a  feoffment  of  the  mes- 
suage and  close,  and  delivered  seisin  in  the  messuage  (the 
termor  being  at  market,  and  his  wife  and  children  in  the 
house)  in  the  name  of  all ;  and  the  question  was,  whether 
the  house  passed,  and  it  seems  not,  inasmuch  as  the  conti- 
•  nuance  of  the  wife  and  children  of  the  lessee  saved  his  right 
and  possession. 

In  these  cases  from  Fitzherbert,  Brooke,  and  Dyer,  there 
was  somebody  remaining  in  the  house  who  was  of  the  family 
of  the  termor,  who  was  in  the  actual  possession  of  the  pro-; 
perty,  and  whose  right  was  sought  to  be  taken  away  by  the 
feoffment  and  livery  in  his  absence;  and  that  falls  within 
the  principle  of  what  is  said  in  Shepp.  Touchstone,  2 13, 
that  in  the  making  of  every  livery  of  seisin,  it  is  requisite 
that  all  persons  who  have  any  lawful  estate  and  possession 
in  the  thing  whereof  livery  is  to  be  made,  as  lessees  for  life 
or  years,  and  such  like,  join  in  the  making  thereof,  or  be 
removed  thence;  for  every  livery  ought  to  bring  an  imme- 
diate possession  to  the  feoffee,  donee,  &c. 

With  regard  to  the  livery  in  question,  if  the  child  was  a 
part  of  the  family  of  one  of  the  coparceners  intended  to  be 
ousted,  and  was  placed  in  the  house  to  represent  such  co- 
parcener, then  we  think  he  ought  to  have  been  put  out  of 
the  house  before  the  livery.  But  unless  he  had  been  placed 
to  represent  one  of  such  coparceners,  we  think  that  the 
child,  being  suffered  to  remain  in  the  house,  would  not 
make  the  livery  invalid,  even  if  he  had  been  a  descendant 
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of  oDe  of  the  coparceners^  if  he  was  a  mere  inmate  of  the         leSd. 
faiaily  of  the  defendant.  ^'"*L'  "^^ 

Another  objection  was  made  to  the  feoffment^  that  tliougb  9, 

if  the  defendant  had  entered  upon  the  land  on  a  vacant  poft*  XATLoa. 
session^  and  taken  the  whole  profits  adversely,  and  had  then 
made  the  feoffment^  that  would  have  been  a  disseisin,  here 
she  was  not  in  lawful  possession  of  the  whole,  but  was,  as 
to  part,  bailiff  and  servant  to  the  other  coparceners,  who,  in 
contemplation  of  law,  must  be  taken  to  be  in  possession, 
and  that  therefore  the  defendant  could  not  by  any  feoffment 
deprive  them  of  this  right.  But  we  are  of  opinion  that 
does  not  constitute  an  objection. 

In  Perkins,  pi.  £20  (a),  it  is  said,  that "  if  two  joint  tenants 
are  in  fee,  and  one  of  them  doth  enfeoff  a  stranger  of  the 
whole  against  the  will  of  his  companion,  being  upon  the 
land,  by  this  feoffment  but  a  moiety  passeth,  causa  patet;" 
but  that  seems  to  imply,  that  if  he  was  off  the  land  the 
feoffment  would  bind  him.  And  the  same  rule  is  stated  in 
Shepp*  Touchstone,  208.  "  If  one  joint^tenant  make  a 
feoffment  of  the  whole  land,  his  companion  being  then  upon 
the  land,  by  this  there  doth  pass  no  more  but  a  moiety,  and 
the  feoffment  is  void  as  to  the  moiety  of  his  companion, 
for  the  feoffment  doth  not  give  his  moiety.''  The  reason 
seems  to  be,  that  as  to  the  other  moiety  he  has  not  the  pos^ 
session,  and  therefore  as  to  that  moiety  delivery  is  void. 
But  we  think  that  if  the  other  joint  tenant  be  not  upon  the 
land,  the  feoffment  will  amount  to  a  disseisin.  What  is 
before  stated  is  as  to  joint-tenants,  but  the  same  principle 
seems  to  apply  to  coparceners.  In  Toumsend  and  Peutar's 
case  (&),  it  was  holden  in  the  Common  Pleas  by  all  the 
justip^JI,  .thatwhefQ  two  ^CQp^rceners  are,  in  the  use.  of  ^  * 
manor:  after  thestatute  hRich.  3  (c),  the  one  of  them  ekitera  ■ 
and  makes  a  feoffment  in  fee  of  the  whole  manor,  this  fec^- 
ment  is  not  odiy  of  the  moiety  of  the  manor  whereof  she 
might  lawfully  by  the  said  statute  make  a  feoffment,;  but 
also  of  another  moiety  by  disseisin  (fi?). 

(0)  Page  98.  (b)  4  Leon.  52. 

(f)  Cap.  1.  (d)  Videante^509{a): 
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idS^  lu  Geny  v«  Steljord{a\  an  ej<;ctione  firmae  was  brought 

jv  and  a  special  verdict  fouud,  that  there  were  two  co[>arceners 

Vis  at'  a  house ;  the  one  entered  generally,  and  made  a  lease  for 

AX*<^*  yf^  ^y  ^  name  of ''  all  that  his  house  &c. ; "  the  question 
was^  whether  all  the  moiety  only  of  the  house  passed. 
Papham  and  Fenner  held  that  the  entire  house  passed ;  for. 
when  he  saitb,  ''  ail  that  my  bouse  Scc./'  that  inteodeth  the 
whole  house,  and  by  his  livery  made  he  gained,  the  entire, 
^nd  gave  the  entire ;  although  by  his  general  entry,  it  is 
not  intended  that  he  entered  into  more  than  to  what  be 
bad  a  right,  Gawdy  e  contr^.  For  as  his  entry  primsL  facie 
doth  not  gain  more  than  he  bad  a  right  to  demand,  no  more 
shall  ihis  lease.  Foster^  at  the  bar,  cited  that  it  was  ad- 
judged in  this  Court,  in  ReigHold's  case,  according  to  the 
opinion  of  Popham.  In  these  two  last  cases  the  coparcener 
is  stated  to  have  entered;  and  the  general  rule  is,  that  where 
several  persons  have  a  right,  and  one  of  them  enters  gene- 
rally, it  shall  be  an  entry  for  all;  for  entry  generally  shall 
always  be  taken  according  to  right.  Several  cases  to  this 
effect  will  be  found  in  Viner*s  Abridgment {b),  title  Entry,  F., 
where  several  authorities  in  1  Rolle's  Abridgment,  740,  are 
incorporated.  But  notwithstanding  this  general  rule,  the 
other  coparcener  was,  in  both  the  above-mentioned  cases, 
taken  to  be  ousted.  In  the  present  case  there  is  no  evi- 
dence in  what  way  the  defendant  entered  into  the  premises, 
— whether  it  was  a  general  entry,  or  a  special  one  for  herself 
and  the  other  coparceners,  or  for  herself  alone.  In  the 
absence  of  proof,  it  must  be  intended  to  be  a  general  entry. 
Upon  the  whole  of  this  case,  we  are  of  opinion  that  a 
verdict  should  be  entered  for  the  defendant. 

Rule  absolute  to  enter  a  verdict  for  the  defendant  (c)^ 

(a)  Cro.  £liz.  616.  639;  Smalts  v.  Dale,  Hobart,  ISO; 

(6)  9  Viii.  Abr.  457.  Reading  v.  Rawsteme,  2  Ld  Raym. 

(c)  And  see  Hetnpsley  v.  Brice,  829,  and  1  Salk.  242 ;  Doe  dem. 

1  Roll.  Abr.   668,  pi.  3,  (trans-  Fahar  v.  Pratser,  Cowper,  21T ; 

lated  in  9  Vin.  Abr.  84,  85),  Sir  F.  Doe  dem.  Were  v.  Cole,  I  Mann.  & 

Moore, 646,  pi.  739,  and  Cro,  £iiz.  R^l.  33;  7  Bam.  &  Cressw.  848. 
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%9SS. 

Plant  v.  Jambs  and  Martik. 

IRESPASS    for   breaking  and   entering  the  plaintiff's  coparcei^ 

closes.     Plea:  actio  non^  because  the  closes  in  the  decla-  cooyey  to  C. 

•  n  '     f  It    1  t«r      1     Whiteacpeand 

ration  mentioned  were  part  of  a  certain  farm  called  Woods  Blackacre, 

Eaves  House  Farm,  and  before  and  at  the  time  of  the  %«<*«»•«»'* 
making  the  indenture  thereinafter  next  mentioned,  Thonun  wiih  utuaUv 
Smallwood  and  Maria  his  wife  in  her  right,  and  Elizabeth  ^^JtuiiMrw' enr 
Hector,  Yfere  seised  respectively  of  undivided  moieties  oi  joyed ;b$  to 
and  in  the  said  farm,  and  also  of  and  in  certain  messuages,  m,^  theappor* 
tenements  and  hereditaments,  called  respectively  Park  Hall  teaances  to 
and  Park  House ;  and  being  so  seised  on  10th  November,  and  his  heirs, 
18 12,  by  indenture  of  release  (to  which  Thomas  Huxley  and  ^"^  ^  ^^      . 
Richard  Spearman  were  parties),  for  the  making  a  partition  the  appurte- 
and  division  of  the  several  messuages  inc.,  and  for  convey-  u^^B^and 
ing  and  assuring  the  said  messuages  &c.  to  the  several  uses,  b»  hein.    A 
upon  the  trusts,  and  to  and  for  the  several  intents  and  pur-  f^^  the  partf& 

poses,  and  in  the  manner  thereinafter  limited  and  declared,  ^i?"  ^'^"^ 
*  Whileacre 

Smallwood  and  wife,  and  Elizabeth  Hector,  according  to  over  Black- 
tbeir  aforesaid  estates  and  interests  in  the  said  heredita^  acre,  does  not 

vest  in  A,  un- 

ments,  conveyed  to  Huxley  Park  Hall  and  Park  House,  to  derthis  deed, 
which  they  were  entitled  by  descent  as  coparceners,  and  ironT^^appur- 

Woods  Eaves,  to  which  they  were  entitled  under  a  settle-  tenances,  an 

easement 

ment  m  tail  general,  and  also  an  aHokment  under  an  racio-  which  has  be- 

■ 

sure  act,  in  respect  of  certain  of  the  premises,  together  with  ^^^^  extinct, 
''  all  houses,  outhouses,  edifices,  8cc.  wayi,  paths,  passages,  possession,;  or 
8ic.  easements,  profits,  &c.  rights,  members  and  appurte-  JLiiexistence 
nances  whatsoever,  to  the  said  several  messuages  or  tene-  though  enjoy- 
ments, lands  and  hereditaments,  lying,  belonging,  or  in  any«  ^^^  not^rass. 
wise  appertaining,  or  therewith  usually  held,  used,  occupied,     '^^  ^^^^ 

an  easement 
legally  extinguished,  (as  where  there  has  been  unit^  of  possession,)  but  subsisting  de 
JactOf  the  grantor  should  use  express  words  of  creation,  or  introduce  the  terms  "  there- 
with used  and  enjoyed/' 

The  Word  **  appurtenances"  in  a  declaration  of  ases,  is  not  to  be  construed  in  its 
strict  technical  sense,  where  in  creating  the  seisin  to  serve  such  uses,  the  more  general 
words  ''  ways  used,  occupied  or  enjoyed  therewith,'^  occuf  in  the  same  deed. 

A  grant  of  Whiteacre  and  Blackacre,  ^  with  aU  wavs  used,  occupied  or  enjoyed  there- 
with, extends  to  ways  used  &c.  over  other  lands  of  the  grantor,  but  does  not  convey  to 
the  grantee  a  right  to  ways  used  to  and  from  one  of  those  parcels  over  the  other  of  them; 
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or  enjojred^  or  accepted,  reputed,  deep^4^  ^,ajf 9R  ^^  HftfiYf"^ 
as  part,  parcel  qr  me^bcji;  theiceof."  Tp  h,9l.4  PftrK.JJftU 
and  Park  (foi^se  to  Huj^lej/  and  his  heirs,  to  the.ni^ef^  fl^^^' 
ipafter  expressed,  and  to  hold  Woo^s  .Eavj^s  F^rn^aqc)  t|)^ 
allotment  to  Huxley  and  his  ibeir^,  to  the  use  ^p^^^f^uoffq^ 
and  his  heirs,  to  make  him  tenant  to  the.prffifpii^^  ip  qrd^r 
to  suffer  the  common  recovery  tberepf^  ,Tb^  ;ii^c|^i)t^re 
also  contained  a  covenant  by  Smallwood  with  Spearman, 
to  ]eyy  a  fine  of  their  moiety  in  Park  Halll^nd  PilAk  Hokbe, 
and  a  declaration  that  a  recovery  shauld  be-suffen^of  *tbe 
Woods  Eaves  estates.  The  deed  then  declared ^Ibemses 
of  the  fine,  recovery  and  conveyance,  to  be  cm  for^and  0^9* 
cerning  Park  Hall  and  Park  House,  with  4be  4>iiilding6>> 
lauds,  hereditaments  and  appurietmncBi  thereunto  >rcfrpecM 
tively  belonging,  and  ateo  the  said  allotf^enl  ofi  comnuni 
with  its  appurtenances,  to  the  use  of  silcb  person  os  pbr«- 
sons,  and  for  such  estate  or  estates  &€•  as  SmaUw9od*tk\  9mf 
time  by  deed  should  appoint ;  and  in  default  of  suob  m^ 
pointment  and  subject  thereto,  to  Smallwoad  for  life 9 
with  further  limitations  oyer :  and  as  for  aad  concemmg 
Woods  Eaves  House  Farini  with  the  buildings,  lande, 
hereditaments  and  appurtenaiu:es.  thereto  belonging,  to  the 
only  proper  us^e  of.JS/uo^eM  Zfec/orv  ber  heirs  add  amgns 
for  ever.  The^  ptea^h^f^'^^t^^  t^^  l<^vy^  of  the. -fine  and 
the  suffering  p{  the  refcoy^y,  and  that  long  before. and  at 
the  tiipe  of,  th^  n?^ii}g  of  Jhe  aaid  indenture,  and  kvying 
t^  ^ne  3114,  s^fferiflg.tjjq.  recovery,  the  occttpieia  for -the 

time  l^f^r^g  qfPaf^  Infill  JHid , always  bfeen  u«ed  to  Jiave  and 

>  •  ■ 

enjoy  .9  (:;eft^in  vYfiy.frpro  a.cwtain.  publict  king^s  higbiHiy^ 
]nt9>  througt^  9vefj,f|nd,4|I<^Qg  tb^said  <Awts,  mi  which  &c.> 
to^Yai;ds  and.  unto  P^k  H^U  aforesaid^  and  so  back  again 
Sxa:,,  at  their  free  will  and  pleasuje^  £^tthe  ,«HttfBnieilt  <iBse 
and  occupation  of  Park  Hall  aforesaid,  and  that  the  said  way 
bad^befbre^  and  at'thelime  of  leaking  'the  said  indenture, 
an(jl  ji^vyipg.jtlfe  fiae  and  suiSering  the  recovery^  been  dlways 
h€ld>.iU(sed,r><>ccupted  aird- enjoyed  therewitli.  The  plea 
then  deduced  the*  thle  Vo'Park  Hall  and  the  various  appur- 


t     • 
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-IL  V.^icih<afds,{ot  tlie  plaintiff.  The  words  6f  coi^Vey- 
aiice  I  to  like*  trustee,  tiz./way8,  paths,  tec,  usually  hdd,  8Cc.; 
ar&iuodDubCedly  euch  as  are  ordinarily  used  to  convey  a 
rigkt  bfnvmy  which  has  not  existed  long  enough  to  amount 
t^;iinieaBemenft  "wken  ever  other  property.  In  that  part  of 
the*  (deed  iwbicb  declares  the  uses,  which  is  the  material 
put^idie  language  IS  different.  The  word  appurtenances 
00)31  is  there  used,  'and  it  is  clear  that  as  there  was,  at 
the  time  of  making  the  indenture,  a  unity  of  the  posses- 
sion of  the  now  separate  estates,  the  grant  of  one  portion, 
wiik  the  appnrtenances,  will  not  operate  to  create  an 
easement  over  the  other,  although  the  parties  who  occu- 
pied the  lands  during  the  unity  of  the  possession,  have 
always  used  the  way  therewith;  Clements  v.  Lambert (b), 
IParke,  J.  The  word  appurtenances  means  prim&  facie 
an  easement  or  incorporeal  hereditament  in  alieno  solo.] 
The  Court  will,  in  construing  the  deed,  Io6k  at  the  inten- 
tion of.  the  parties.  In  this  case  no  presumption  can  arise 
against  any  one  party  in  favour  of  another,  for  all  are  equally 
conveying  parties.  The  nature  of  the  tratsaction  Appears 
to  shew  that  it  cannot  have  beeu  theintetttion  of  the  parties 
to  give  a  right  of  way  to  one  over  the  land  of  the  other,  the 
object  -of  the  deed  being  to  make  their  respective  sl^aries 
eotirely  separate  and  tKsttnct 


I     fit     >  M  • 


Pollett,  contrd. — This  wi^y  ifrouMpaasby  the  dn«d4   Hfce 

(«)  ,  The  .  ground  of  demUtfrer '    way  ni  the  tf^ndknts'  'dlki i^ed'ik 


ttate^  in  f^e  mfn^}\  qf.  the.dtir.    .rtsenfed  bytiye  dsed.^f>paruikHi 

(b)  1  Taunt.  S05. 


rourrir  books,    delivered   by^ t>|e    .  set ;fo^  ^n,tJie.RlfBi|, ,,.,».  .1.  ,,  . 
p1aihtiitf]J  was,  tbat  no  such  right  or 
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tehat^Cfes^,'  i^cfViding'the  right  of  way,  (if  it  passed  by  this         1^3. 
i'hdbntliVe '  firovli  Shmllwood  to  the  defendant  James),  an(J 

^  ^    [       i   i      ^*  *  ^  A44a< 

jii^tSned  tfie  *  trespasses  inentioned  in '  the   declaration   by  «, 

Jim^es,  lib: 'hi^  oWh  right,  as  owner  and  occupier  of' Park       James. 
HaH;  ana'by  the  defendant  Martin^  as  his  tenant,  by  reason 
dfth^tighttofWAy. 
'G^ileM  dieiiiurrer  and  joinder  (a). 
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point,  kideed,  seems  to  have  been  conceded;  for  it  has 
been  admitted  that  where  a  way  has  been  used^  and  there 
is  a  grant  of  lands  with  all  ways  therewith  nmally  used,  Ae 
waj  will  pass.  The  estate  which  is  intended  to  be  dealt 
with  is  described  in  the  conveyance  to  the  trustees-;  and 
the  words  which  are  used  in  the  subsequent  parts  of  the 
deed  are  intended  to  be  by  way  of  reference.  It  is  impos- 
sible in  this  case  for  the  right  of  waj  which  is  conveyed  to 
the  relessee  to  uses,  to  remain  in  him.  The  statute  of  uses 
would  take  it  out  of  him.  In  construing  a  deed  which 
operates  under  that  statute,  general  words  in  the  part  which 
declares  the  uses  will  be  taken,  if  possible,  to  include  all 
that  is  granted  to  the  feoffee  or  relessee  to  uses.  Here, 
'*  appurtenances  "  in  the  part  which  declares  the  uses,  must 
be  taken  to  include  all  the  easements  which  passed  to  the 
releafsee  by  the  general  words  "  ways  usually  held,  used, 
occupied,  and  enjoyed  with  the  estate."  Kooystra  v.  Lu^ 
ctts  (a)  is  precisely  similar  as  to  these  words.  In  that  case 
there  was  a  demise  by  lease,  to  take  effect  at  a  future  time, 
of  a  part  of  a  yard,  "  together  with  all  ways  to  the  demised 
premises  belonging  to  or  with  any  part  thereof  used  and 
elyoyed  ;*'  and  it  appearing  that  at  the  time  of  the  grant  the 
whole  yard  was  occupied  by  one  tenant  of  the  grantor,  who 
used  a  gateway  to  all  parts  of  the  yard,  the  Court  held  that 
the  words  used  in  the  demise  operated  to  give  to  the  grantee 
a  right  of  way  through  the  gateway  to  the  portion  of  the 
yard  demised  to  him ;  Morris  v.  Edgmgton  (6).  In  Whal- 
ley  V.  Thompson  (c),  where  the  question  was,  whether  a  right 
to  a  way  which  had  always  been  used  over  close  A.  to  close 
B.  passed  under  a  devise  of  A.,  "  with  the  appurtenances  " 
from  a  person  who  was  seised  in  fee  of  both  closes. 
Eyre,  C.  J.  held,  that  the  word'  '*  appurtenances  *'  did  not 
carry  any  but  an  old  existing  right ;  but  said,  ^'  had  the  de- 
vise been  *  with  the  way  now  used,'  it  would  certainly  have 


(a)  6  Bam.  k,  Alders.  830;    1         (b)  3  Taunt.  24. 
Dowl.  &  Ryi,  506.  (c)  1  Bos.  &  Pall.  STl. 
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been  a  devise  of  the  close  A.,  with  au  easement '  newly  i83s. 
created."  .  In  Harding  v.  Wikon{a)  a  similar  point 
arose;  and  HolraydfJ.  took  the  distinction  between  ^'all 
ways  tijeceunto  appertaining^^*  and  all  ways  ^'  heretofore 
used"  [ParkCi  J.  There  is  no  doubt  of  that.  The  ques- 
tion is,  whether  by  the  word  ^'appurtenances/'  it  was  in- 
tended to  convey  all  that  is  mentioned  in  the  former  part  of 
the  deed.  Patieson,  J.  That  which  Lord  Chief  Justice 
Mansfield  says,  in  Morris  v.  Edgingion,  is  very  strong  to 
shew  that  this  way  would  pass.]  This  ai^umeut  shews  that 
it  is  not  an  inflexible  rule  that  the  word  **  appurtenances*'  will 
not  carry  a  right  of  way  over  the  land  of  the  grantor.  Here^ 
however,  the  Court  will  find  that  the  part  of  the  deed  which 
declares  the  uses,  refers  distinctly  to  the  premises  before 
mentioned,  to  which  of  course  it  alone  could  refer.  The 
words  ''  the  said  messuages  or  tenements/'  might  comprise 
the  right  of  way  which  had  been  granted  to  the  relessee. 

R,  V,  Richards,  in  reply.  The  road  claimed  is  over  part 
of  the  very  soil  conveyed ;  and  the  words  **  therewith  used/' 
cannot  be  intended  to  convey  roads  over  that  soil.  The 
word  '' appurtenances"  in  the  declaration  of  uses  cannot 
carry  such  a  way. 

Cur,  adv.  vult. 

Den  MAN,  C.  J.  in  the  same  term  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings,  the  Lord  Chief  Jus- 
tice proceeded  as  follows : — The  sole  question  is,  whether 
this  right  of  way  passed  by  the  indenture,  fine,  and  recovery. 
We  are  of  opinion  that  it  did  not,  as  there  are  no  words  in 
this  indenture  capable  by  law  of  passing  such  an  easement. 
Whether  the  parties  intended  to  include  this  way,  is  a  mere 
matter  of  conjecture ;  but  the  question  in  this  and  all  similar 
cases  is,  not  what  the  parties  intended  to  do,  but  what  is 
the  meanhig  of  the  words  they  have  used. 

(«)  3  Dowl.  k  R}rl.  887 ;  9  Barn.  &  Cressw.  96. 
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tssa.  Nothing  ts  more  clear,  than  that  under  the  iford  ''ap- 

purtenaacefl/'  according  to  its  legal  acnsey  an  eammeut 
which  has  become  extinct,  or  vriuch  does  not  exist  in  point 
of  law,  by  reason  of  unity  of  ownership,  dees  ne|i  pass  i 
Grymnv.  Peacock  (fl),  Saundeys  ▼•  Olif{b),  WMky  r. 
TAompsoa  (c)^  CUmtnti  v«  Lambert  {d),  and  Barkna  e. 
Rhodes  (fi).  If  the  grantor  wish  to  re  vive»  *  or  create  sncli 
a  right,  be  must  do  it  by  express  words,  or  introduce  the 
terms  *'  therewith  used  and  enjoyed,'*  in  which  case  eas^ 
aMttts  existing  in  point  of  fact,  thouah  not  existing  in  poiol 
of  kw,  would  vest  in  the  graotee.  .It  is,  however,  insisted^ 
that  the  meaning  of  the  word  f  appurtenances"  may  be  exr* 
tended,  either  by  reference  to  the  actual  state  of  the  subject 
of  the  grant,  or  to  the  context ;  and  tbc  case  of  MorrU  «• 
Edgington  (/),  is  referred  to  in  support  of  the  former  posi^ 
lioA»  That  was,  as  is  observed  by  Mr.  Baron  Arjr/gr  (f  )* 
not  a  case  properly  requiring  the  construction  of  the  words 
'' belonging  and  appertaining,'*  because  if  there  had  been 
no  such  words,  the  law  would  have  implied  the  way  in 
qnestion  as  a  way  of  necessity,  and  all  that  the  Court  de- 
termined was,  that  one  way  being  necessary,  and  there  being 
two,  the  more  convenient  way  to  the  lessee  passed.  Some 
expressions  are  attributed  to  Lord  Chief  Justice  Manf/ieU 
in  the  report,  which  can  hardly  be  correct.  He  is  stated  to 
have  said,  that  **  as  we  hear  of  no  oUier  ways,  and  as  it  is 
impossible  that  these  parties,  who  are  supposed  necessarily 
to '  understand  the  law,  could  suppose  these  ways  were 
'ways  appurtenant,'  they  therefore  meant  thero^  being  the 
only  subsisting  ways,  by  the  improper  name  of '  ways  ap« 
puvlenant.**'  It  would  have  been  more  correct  to  have 
slated^  that  one  of  the  waya  would  have  passed  as  a  way  of 
necessity,  and  not  to  have  made  use  of  the  absence  of  other 
ways  as  a  ground  for  extending  the  meaning  of  the  term 

(«)  1  Bulst.  17.  (•)  I  Cioai|^c»a  h  MeeK>tt,  4S9L 

(6)  Sir  Fra.  Moore,  467.  (j)  S  Tnont.  94. 

(c)  ]  B.  fc  P.  371.  (g)  1  Crompton  k  Maeson,  449. 

(d)  1  Taaot.  S05. 
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''  appurtenant  ;**'  a«id>  indeed^  it  would  be  dangeroiMr  to  press 
the  general  words  of  a  conveyance  into  a  proof*  that  the 
parties  mmt  have  meant  something  to  pass  under^  each  ;•  for 
such  words  are  generally  inserted  to  cover  any  right  which 
may  possibly  exist ;  and  there  are  scarcely  any  conveyani^es 
in  which  all  snch  vrords  are  satisfied.  But  supposmg  the 
observaitions  of  the  lord  chief  justice  to  be  well  founded-y 
they  are  inapplicttble  to  the  present  case,  as  there  is  no  grant 
hereof  ^^  ways  appurtenant; "  and  if  there  had  been,  it  d^s 
not  appear  upon  these  pleadings,  but  that  there  were  ways 
strictly  appurtenant  to  satisfy  the  grant. 

The  principal  reliance  on  the  part  of  the  defendant  is, 
however,  plated  on  the  other  ground,  viz.,  that  the  context 
shevrs  thiit  the  word  ^^  appurtenances"  is  not  to  be  con- 
strued in  its  strict  technical  sense ;  and  that  it  was  meant  to 
comprise  all  the  easements  relating  to  Park  Hall  estate,  which 
passed  to  the  relessee  to  uses  under  the  genei'al  words  of 
'*  ways  used,  occupied,  and  enjoyed  "  with  that  estate ;  for  it 
was  contended,  that  it  never  could  have  been  in  the  con- 
templation of  the  parties,  that  any  easements  should  be  con- 
veyed to  the  relessee,  virfaich  were  not  to  pass  from  him  to 
the  cestui  que  use.  The  correctness  of  that  reasoning  may 
be  admitted ;  but  the  diiBcnlty  iu  the  way  of  the  defendant 
is,  that  this  right  of  way  in  the  Woods  Eaves  estate,  to  the 
Park  Hall  estate,  did  not,  and  could  not,  pass  by  these  ge- 
neral words ;  for  the  soil  itself  of  both  estates  passed ;  and 
in  that  part  of  the  conveyance,  the  general  wofdi  of  "  all 
ways  used,  occupied,  and  enjoyed  with  the  lands,*'  could 
convey  only  ways,  if  any  aueh  happened  to  be,  in  other 
lands  of  the  relessors  not  grunted  to  the  relessee*  The^ 
could  not  have  any  operation  to  create  a  right  of  way  .de' 
novo,  in  the  very  lands,  the  freehold  of  which  was  granted 
by  the  same  sentence  in  the  deed. 

It  may  be  further  observed,  that  no  definite  line  of  road 
is  so  marked  out  in  the  deed,  or  ascertainable  by  reference 
to  any  other  instrument  mentioned  in  it,  as  to  shew/tbat  the 
parties  contemplated  its  existence  before  the  pairtitiern'or  its 


623 
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183a  continuance  afterwards.  Even  the  words  *^  therewith  used,*' 
cannot^  without  some  violence,  be  applied  to  the  Park  Hall 
Farm,  and  the  Woods  Eaves  Farm  separately  considered, 
James.  ^^  ^j^^y  follow  the  mention  of  both  farms^  and  may  mean 
such  ways  as  hac)  been  used  by  the  joint  owner  of  both  in 
respect  of  his  joint  ownership.  There  is  no  clear  statement, 
therefore,  that  the  way  claimed  was  ever  de  facto  used,  ex- 
cept as  every  owner  has  a  right  of  going  over  every  part  of 
his  own  land  :  and  even  if  the  word  *'  appurtenances  "  were 
susceptible  of  the  sense  contended  for  in  this  case,  the  in- 
tention so  to  apply  it  is  far  from  being  established. 

For  these  reasons,  we  are  of  opinion  that  the  way  in 
question  did  not  pass  by  the  indenture,  fine,  and  recovery, 
and  that  the  plaintiff  is  entitled  to  our  judgment.  It  may 
be,  that  these  instruments  have  not  carried  into  eflFect  the 
intention  of  the  parties,  and  that  there  has  been  a  mistake 
in  the  words  us^d.  But  if  this  be  so,  the  parties  must  take 
the  consequence  of  their  neglect ;  it  would  be  dangerous  to 
tmsettle  the  meaning  of  legal  terms,  in  order  to  obviate  a 
particular  mischief. 

# 

Judgment  for  the  plaintiff. 


Doe  dem.  Pilkington  v.  Spratt. 

Underadevise  E>JECTMENTfor  a  copyhold  messuage  and  lands,  parcel 

remaindei^to  ^^  ^^^  '"""^'"  ^^  ^^•^  ""^  ^®®^  Deeping,  in  the  county  of 

the  right  heir  Lincoln.    At  the  trial  before  Denman,C.  J.  at  the  Lincoln 

testator  in  fee  ^pring  assizes,  1833,  a  verdict  was  taken  for  the  plaintiff  by 

the  remainder  consent,  subJQct  to  the  opinion  of  the  Court  of  King's  Benclx 

vests  upon  the  •;  •    „  "^  « 

death  of  the     upon  the  follo>Jiing  case  : — 

^^\if^^^      10th  March,  1801,  William  Sprait  devised  as  follows  :— 

answering  the  ^*  I  give  and  devise  aH  that  my  cottage  or  tenement,  and 

heir  nmle."  °  ^^^^  ^"  *^^^  ^^  '^"^'  situate  &c.  (being  the  premises  in  ques- 
tion,) together  held  by  copies  of  court  roll  of  the  said  manor 
under  the  yearly  rent  of  9<*  6d«f  with  the  appurtenances 
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thereunto  belongingi  uoto  my  son  JDaniel  Spratt  apd  Sar(^.  ^^^^ 
his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or  the 
survivor  of  tbenij  during  their  natural  lives,  and  no  longer ; 
and  after  the  decease  of  all  of  them,  to  the  male  heit  (a)  at.  law 
of  me  the  said  William  Spratt,  his  heirs  and  assigns  for  eoir. 
I  give  and  bequeath  unto  my  sons  Charles,  Urias,  and  Jame'Sf 
7s.  each,  to  be  paid  within  one  month  after  my  decease."  The 
words  ''of  the  said  William  Spratt,  his  heirs  and  assigns 
for  ever/'  were  interlined,  and  directed  tq  be  taken  as  part  of 
the  above  will,  and  the  testator  then  republished  the  same. 
According  to  the  custom  of  the  manor^  copyholds  may  be 
granted  in  tail  (b), 

10th  October,  1801,  the  testator  died,  leaving  six  sons 
and  one  daughter,  William  (the  eldest),  Charles,  and  Eliza- 
beth, by  his  first  wife;  Daniel  (the  eldest  child  by  his  second 
marriage),  Urias,  and  James,  by  his  second  wife. 

£8th  April,  1802,  Daniel  Spratt,  and  Sarah  h'vs.mfQ,  and 
Elizabeth  Hankin,  widow  of  James  Hankin,  the  then  sur- 
viving devisees  for  life,  were  duly  admitted  to  hold  to  them 
and  the  survivor  of  them  during  their  natural  lives. 

1st  October,  1806,  William  Spratt,  the  eldest  son  and 

(a)  Where  the  heir  male  is  to  limited   to  the  patentee  and  hJs 

takfi  by  purckiue,  it  is  necessary  heirs  male>  it  was  decided  by  the 

that  the  taker  fill  the  double  cha-  House  of  Lords  in  the  case  of  the 

racter  of  heir  general    and   heir  earldom  of  Devon,  ths^  the  colla- 

male;  Co.  Litt.  24 b,  26  b,  164  a.  teral  heir  male  of   the    patentee 

But  where  "  heirs  male  "  are  used  (who  was  not  his  lieir  generrtl)  was 

as  words  of  limitation,  the  estate  capable  of  taking  the  dignity  by 

will  descend  to  the  party  who  is  descent  under  this  limitation, 

heir  male,  although  not  heir  ge-  (b)  It  may  be  inferred  from  the 

neral.      To  give  effect  to  such  a  case,  that  W,  S.  was  a  cOpyholdeY 

limitation  \A  a  deed,  it  must  appear  if\  fee.     Where  the  lord  Joan,  by 

ffoip  what,  person  the  line  of  heirs  the  cys|o|n,  mal^e,grap(s  ii)  iee,.rip 

is  to  spring,  otherwise  the  grantee  custom  is  necessary  to  enable  him 

will  take  in  fee  simple ;  Litt.  sect,  to  grantln  tail ;  Co.Litt.52'b.  Sup- 

31,  Co.'Lltt..«6  a.    Bat  a  grant  of  posing,  however,  a  special  buitom 

armorial  bearingB  to  a  man  and  bis  to  be  necessary  to  enable  the  lori 

heirs  male,  will  pass  to  the  collate'  to  grant  in  fee,  it  does  not  necessa- 

ra/ heirs  male  of  the  grantee ;  Co.  rily    follow    that  such  a  custom 

Litt.' 26  a.     So  where  by  letters  would  warrant' the  crfealion  of  ah 

patent  the  dignity  of  an  -earl  was  estate  tail  6y  ihe  a^kelder^ 
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1833.  heir  of  the  testator,  was  admitted  to  the  said  reversion  (re- 
mainder) expectant  on  the  death  of  Daniel  Spraii  and 
Sarah  his  wife,  the  then  surviving  devisees  for  life. 

20th  November,  1806»  William  Spratt,  the  son,  and  the 
devisees  for  life,  surrendered  absolutely,  to  the  use  of  Ben- 
jamin  Handtey,  certain  common  rights  appurtenant  to  the 
devised  premises.  HandleyvfBS  admitted  to  such  common 
rights  upon  that  surrender.  Upon  an  inclosure  which 
afterwards  took  place,  allotments  were  made  to  Handley  in 
respect  thereof,  of  which  he  is  still  possessed. 

1811,  William  Spratt,  the  son,  died  without  issue,  and 
intestate* 

17th  January,  18£1,  Charles  Spratt,  brother  and  heir  of 
William  Spratt,  was  admitted  to  the  reversion  (remainder) 
expectant  on  the  death  of  the  tenants  for  life. 

14th  November,  1821,  Charles  Spratt  joined  the  tenants 
for  life  in  a  conditional  surrender,  in  open  Court,  to  the 
lessor  of  the  plaintiff,  his  heirs  and  assigns,  for  80/.,  with  a 
proviso  for  redemption  by  Charles  Spratt  or  the  tenants  for 
life,  or  either  of  them,  their  heirs,  executors,  &c.,  where- 
upon the  lessor  of  the  plaintiff  was  duly  admitted,  accord- 
ing to  the  effect  of  such  surrender. 

1831,  Charles  Spratt  died  in  the  lifetime  of  Daniel 
Spratt,  the  last  surviving  devisee  for  life,  leaving  fVilliam 
Spratt,  the  defendant,  his  eldest  son. 

18S1,  Daniel  Spratt  died,  and  WiUiam  Spratt,  the  de- 
fendant (the  son  of  Charles),  was  admitted. 

By  the  custom  of  the  manor,  a  surrender  absolute  ope- 
rates to  bar  an  entail. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  remainder  over  after  the  death  of  the  devisees  for  life, 
vested  upon  the  death  of  the  testator  in  his  son,  who  was 
then  his  male  heir  at  law,  or  whether  it  vested  upon  the  de- 
termination of  the  life  estates  in  the  defendant,  who  was, 
upon  such  determination,  the  male  heir  at  law  of  the  tes- 
tator. In  the  former  case,  the  verdict  is  to  stand ;  in  the 
latter,  a  verdict  is  to  be  entered  for  the  defendant. 
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NyR.  Cldi-ke  for  tile  {ildlntiH'. '  The  r^ktiftindkr' iesied  in  1853. 
the  teMsitof's  Bon,  \^h6  Mak  faiti  he)^  art  la^  fl(t  tte  time  ^fhiii 
death.  The'  ^eheitil  rule  of  law  latonfrs  the  Vfegtirig'dP  re* 
iiMltnriMrs.  Tbe  C6ttrt  .Vpittmot  (i^nstnti!  th^  'dl^^fse'to  'b^  to 
the^hi6n  trhb  fthouM  happen  to  be  the  heir  at  laW  of  thi! 
tetftatei-  at  thetitni  of*  the  deterintnation  of  the  fife  estates, 
unless  thaV  appears  beyond  doubt  to  have  been  the  ii^ten- 
tion  bf  the  lecfttitor  ;  Unltoikay  v.  Holltntay  (a).  There  the 
testatOfy  by^a  eodietly  gave  a  sum  of  money  in  trust  for  his 
daughter,  Mrs.  'Hindes,  for  life,  Mrith  remainder  to  her  chtl« 
dren,  and  if  ifaeKhalt  leave  no  child,  in  trust  for  such  person 
or  persons  *'  as  shall  be  my  heir  or  heirs  at  law/^  The 
chu^tei*  died  iifler  the  testator,  leaving  no  children.  '  It 
war  argued,  that  the  testator  meant  his  heirs  at  law,  at  the 
time  of  the  death  of  his  daughter,  for  that  the  daughter  spe- 
cially provided  for  was  one  of  them.  But  tlie  Master  of  the 
Rolls  {b)  said,  *'  the  only  question  is,  whether  upon  the  true 
conitrliction  of  the  codicil  it  must  necessarily  be  intended,  that 
he  did  not  mean  by  these  words,  what  the  law  would  prim& 
facie  strictly  speaking  intend,  heirs  at  law  at  the  time  of  his 
death.'*  ''  I  cannot,  upon  that  ground  alone,  thatthe^augb* 
ter  named  in  the  will  was  one  of  the  heirs  at  law,  hotd  that 
heirs  at  a  particular  time  were  intended.  My  opinion  is, 
that  there  is  not  enough  in  this  will  to  give  the  words  any 
other  than  their  primft  facie  construction — heirs  at  law  at 
bis  own  death.  If  so,  it  would  be  a  vested  interest  in  the 
persons  answering  that  description  at  his  own  death; "  Doe 
d.  Earl  tind  Counteis  of  Cholmoudeley  ^t;  M^xeyic).  llie 
judgment  of  Mr.  Justice  Baj/lej/  in  that  case  is  extremely 
strong  iipon Ahb  point.  He  says,  ^  it  is  a  settled  rule  iK>t  to 
read'ii  Uthiia(H6ii  lii  a  will  as  tteing  a  condisgent  remainder, 
unleiis  Mch  3it>petirs  cteaHjrto  have  been  tbe'tntentton  of  the 
testator  ^'  bbt'if  itwiH  adbiit  of  being  considered  lis  beiWg  a 
vested  remllind^^  the  Court  will  always  read  it  as  such,  h^^i 


(«)  5  Vesey,  jun.  S99.  '     (<?y  1«  Eiist,  686.     '     ' 

(6)  Sir  Rkhard  JPtppet  AtSen.  ' 
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1833.  cause  a  contingent  remainder  is  always  liable  to  be  de- 
feated, and  the  intention  of  the  testator  thereby  frustrated/' 
Doe  d.  King  v.  Frost  (a)  will  probably  be  cited  on  the  other 
side ;  but  that  case  is  distinguishable.  There,  the  devise 
was  to  the  testator's  sou,  W*  Frosi,  and  his  heirs  for  ever ; 
and  if  fV.  Frost  should  have  no  issue,  then,  at  his  decease, 
the  estate  was  to  become  the  property  of  the  heir  at  law, 
subject  to  such  legacies  as  fV*  Frost  might  leave  to  the 
younger  branches  of  the  family ;  and  thie  Court  held  that 
W,  Frost  took  an  estate  in  fee,  with  an  executory  devise 
over,  in  case  hedied  without  issue,  to  such'person  as  should, 
at  his  death,  happen  to  be  the  heir  of  the  testator.  The  fee 
was  there  given  in  the  first  instance  to  the  person  in  whoiA 
the  remainder  would  have  vested,  supposing  that  the  limi** 
tation  over  operated  to  give  a  remainder  to  the  heirs  of  the 
testator  at  the  time  of  his  death.  In  that  <^aSe  there  could 
be  no  question  as  to  a  vested  remainder;  it  must  necessarily 
be  intended,  that  the  testator  meant  the  heir  at  the  death  of 
the  particular  tenant.  In  the  present  case,  the  law  will 
prirn^  facie  intend  that  the  testator  has  created  a  vested  re- 
mainder; and'  there  is  nothing  upon  the  face  of  the  will 
from  \?hich  it  can  clearly  and  necessarily  be  inferred  that 
the  testator  meant  to  limit  a  contingent  remainder. 

Preston,  dontrA.  It  is  not  disputed  that  the  law  favours 
the  vesting  of  an  estate  ;  but  it  is  an  equally  welUestabtished 
rule,  that  in  construing  a  will,  the  Court  must  inquire  of  the 
intention  of  the  testator,  and  that  the  intention  shall  prevail. 
Wherever  the  estate  devised  does  not  vest  on  the  death  of 
the  testator,  it  is  necessarily  contingent.  In  order  to  ascer- 
tain the  intention  of  the  testator,  the  Court  will  look  at  t)ie 
state  of  the  family,  and- into  the  four  corners  of  the  will. 
The  testator  cannot  have  intended  that  the  estate  should 
devolve  by  descent,  as  the  argument  for  the  plaintiif  im- 
ports.    There  is  not  a  gift  to  the  eldest  son  by  name,  or  the 

(a)-3rBarn.  &  Alders.  646. 
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Mght  heirs  by  character.  In  both  these  cases  the  parties  18S8. 
would  have  taken  by  descent.  The  testator  meant  to  give 
an  estate  by  purchase  to  the  person  who  should  happen  to 
be  heir  male  at  the  time  of  the  determination  of  the  parti- 
cular estate.  If  the  heir  male  is  to  take  by  purchase, 
he  cannot  have  the  property  unless  he  answer  the  full  de-» 
scription  of  heir  male — and  that  is^  be  must  be  both  heir 
and  male.  If  the  eldest  son.  had  left  a  daughter,  she  could 
not  have  taken,  for  though  heir  she  would  not  be  male ;  nor 
could  the  second  son  have  takeo,  for  though  niale,  he  would 
not  be  heir.  Y^t  if  this  be  an  estate  by  descent,  the  daugh^ 
ter  would  have  taken.  This  would  not  have  answered  the 
testator's  intention.  Couhden^s  case  (a),  in  principle,  runs 
parallel  to  this,  and  fnlly  establishes,  that  the  limitation  cre- 
ated an  es^te  by  purchase.  Then  as  to  the  time  when  the 
limitation  is  to  take  effect,  whether  at  the  testator's  death, 
or  at  the  determination  of  the  particular  estate.  In  Counden 
v.  Clerkf  the  testator,  after  a  previous  limitation  to  his  son 
in  tail,  gave  a  remainder  unto  his  right  heirs  male  and  poste- 
rity of  him  and  his  name  for  ever.  The  testator  had  a  son, 
a  daughter,  and  a  brother.  The  son  died  after  the  testator, 
withput  issue«  The  daughter  died,  leaving  two  female  chil«* 
dren.  Upon  this,  the  brother  claimed  the  estate;  but  it 
was  held  that  he  could  not  take  it,  as  he  did  not  answer  the 
full  description.  He  was  not  the  heir,  the  female  grand* 
children  being  alive.  There  was  no  doubt  that  if  he  had 
been  tbe  person  who  was  the  heir  male  at  the  de.termination 
of  the  particular  estate,  he  would  have  taken  under  this 
limitation.  FhHUp$  v.  IkaUn  (b)  is  an  answer  to  Doe  d. 
Ckolmondti^  v.  Maxejf  (c).  There  the  testator  gave  certain 
eiMafes  in  tail ;  find  for  default  of  issue,  to  such  of  the  uses, 
intents,  aiui  purposes,  declared  in  the  will  of  his  late  cousin, 
as  should  beihe^  cKisting,  undetermined,  or  capable  of  taking 
effect,  or  as  near  thereto  as  the  deaths  of  parties,  or  other 

(a)    Hobart,   31    (the   second         (6>  1  M.  &  S.  744. 
point);  see  also  2  Rollers  Abr.  416.  (r)  12  East,  589. 
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IBSS.  intervening  accidents  and  contingencies  as  the  rules  of  law 
and  equity  would  then  admit  of.  The  Court  decided  that 
the  ultimate  remainder  was  suspended  until  the  failure  of 
issue  of  the  devisee  in  tail.  In  Marsh  v.  Marsh  (a),  there 
was  a  devise  of  stock  to  trustees,  to  pay  the  interest  to  the 
testator's  son  for  life^  and  after  his  decease  to  his  eldest  son 
and  his  heirs  for  ever ;  and  in  case  of  their  death  without 
issue^  unto  his,  the  testator's^  nearest  relation,  and  to  the 
nearest  relations  of  such  nearest  relation  for  ever.  The 
Court  held  that  the  gift  over  upon  the  death  of  the  son 
without  issue  was  a  clear  double  contingency,  one  way  good, 
the  other  not  so.  There  is  a  note  taken  from  the  MS.  of 
Sir  Samuel  Romilly  which  says, "  Lord  Loughborough  added, 
'  the  testator  certainly  meant  that  the  nearest  relation  at  the 
time  of  the  decease  of  the  son  should  take  the  property;  not 
the  nearest  at  his  own  decease.' "  {Amos,  who  took  notes 
for  a  second  argument  for  the  defendant,  referred  to  Preston 
on  Estates,  2d  vol.  page  So).  The  case  of  Doe  d.  King  v. 
Frost  (Jb)  is  a  strong  authority  in  favour  of  the  defendant.  The 
decision  in  Cholmoudeley  v.  Clinton  shews  that  the  Court  will 
look  at  the  gifts  and  dispositions  contained  in  the  will  in  order 
that  they  may  give  effect  to  the  intention  of  the  testator,  and 
that  there  is  no  fixed  invariable  rule  as  to  the  construction  of  a 
limitation.  Now,  what  was  the  state  of  this  family  ?  There 
were  five  sons  and  one  daughter,  of  whom  three  sons  were 
of  the  half  blood  with  the  two  sons  and  one  daughter. 
Testators,  .particularly  of  this  class,  look  to  the  time  of 
possession,  and  not  to  the  time  of  vesting.  If  the  male 
heir  at  the  death  of  the  testator  is  supposed  to  have  been 
meant,  the  consequence  will  be  that  the  testator's  son, 
William^  will  have  taken  a  vested  remainder,  and  thus 
have  excluded  the  sons  of  the  half  blood,  which  it  is  not 
probable  the  testator  intended.     The  rational  construction 

(fl)  t  Browirs  C.  C.  292,  Bell's  (c)  2  Mirivale,  171,  173,  344, 

edition.  353;  S.  C.   19  Vcs.  261  ;  9  Vcs. 

(h)  3  Barn.  &  Alders. 540,stnted  &  Bea.  1 13;  Cooper, 80;  %  Jncob 

ante,  528.  &  Walker, 
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of  this  will  is,  ihat  the  owner  is  to  be  looked  for  at  the  de«  1893. 
termination  of  the  estate  for  life.  If  the  heir  took  by 
descent,  the  heirs  of  the  maternal  line  as  well  as  the 
branches  of  the  second  family.  If  he  took  by  purchase, 
he  would  have  the  largest  possible  descent.  Upon  the 
whole  therefore^  lookitfg  at  the  will  and  at  the  state  of 
the  family,  it  is  submitted  that  the  proper  construction 
is,  that  this  was  a  limitation  of  a  remainder  by  purchase, 
to  take  effect  at  the  death  of  the  particular  tenant. 

N,  R,  Clarke,  in  reply.      It  is  not  admitted   that  the 
eldest  son  would  necessarily  take  by  purchase.    Coutiden  v. 
Ckrk  by  no  means  goes  that  length ;  though  it  certainly 
decides  that  the  party  must  not  only  be  heir,  but  male. 
But  assuming  that  he  would    take  by  purchase,  still  it 
would  vest  at  the  death  of  the  testator.    Phillips  v.  Deakin 
falls  precisely  within  the  general  rule  that  effect  is  to  be 
given  to  the  testator's  intention.    The  devise  is  to  such  uses 
as  should  be  then  existing,  which  clearly  marks  the  time  of 
vesting.    In  Cholmondeley  v.  Clinton,  notwithstanding  the 
strong  reasons  stated  by  Bayley,  J.  why  it  must  have  been 
the  testator's  intention  to  give  a  remainder  to  such  person 
as  at  the  expiration  of  the  estate  tail  should  be  the  right 
heir  of  Samuel  Rolle,  three  of  the  judges  adhered  strongly 
to  the  opinion  that  the  remainder  vested  in  the  person  who, 
at  the  time  of  the  settlement,  was  the  right  heir  of  5.  Rolle; 
and  Bayley,  J.  only  differed  from  them  on  account  of  the 
very  strong  reasons  stated  by  him.     In  Marsh  v.  Marshy 
the    whole    was    completely  disposed   of;    nothing   was 
left  to  descend.    There  is  nothing  in  this  case  to  shew 
that  the  Court  must  necessarily  intend  that  the  testator 
meant  to  create  a  contingent  remainder.    Why  did  the  testa- 
tor leave  Daniel  an  estate  for  life  if  he  intended,  by  the 
subsequent  limitation,  to  make  him  or  his  issue  an  object 
,  of  bounty  i    There  ought  to  be  something  more  than  mere 
probable  conjecture  as  to  the  testator's  intention,  in  order 
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to  give  the  words  a  different  sense  from  that  which  ifaej 
plainly  import* 

Dbnman^  C.J. — We  will  consider  whether  tiie  circam- 
stances  are  such  as  to  take  this  case  out  of  the  general  rule. 

Cur,  adv.  vult, 

Denman^  C.  J.y  in  this  same  term  delivered  the  jodg- 
nient  of  the  Court.  The  law.  favours  the  vesting  of  estates^; 
and  it  is  an  established  rule  of  construction  not  to  read  a 
limitation  in  a  will  as  a  contingent  remainder,  unless  such 
clearly  appears  to  have  been  the  testator's  intention :  if  it 
admits  of  being  considered  as  a  vested  remainder,  it  will 
always  be  read  as  such.  Consequently  where  land  is  given  to 
one  for  life,  or  for  any  other  estate  upon  which  a  remainder 
may  be  limited,  and  after  the  determination  of  that  estate  to 
a  person  sustaining  a  given  character  as  heir  at  law,  heir 
male,  or  next  of  kin  of  the  testator  or  of  another,  the 
remainder  will  vest  in  the  person  or  persons  who  fill  that 
character  at  the  death  of  the  testator;  unless  it  can  be 
plainly  and  distinctly  made  out  from  the  will  that  the  testa- 
tor intended  otherwise.  Cases  in  which  the  rule  is  laid 
down  were,  quoted  on  the  argument;  and  others  were  re- 
ferred to  in  which  the  clear  intention  of  the  testator  to  the 
contrary  prevailed.  Upon  examining  the  latter  class  of 
decisions,  it  will  be  found  that  the  intent  of  the  testator 
that  the  person  who  filled  the  required  character  at  bis 
death  should  not  take,  is  to  be  collected  in  the  cieai*est  way 
from  the  provisions  of  the  will.  In  the  present  case  there 
are  none  of  the  circumstances  relied  upon  in  those;  there 
is  no  inconsistency  ia  adopting  the  general  rule ;  there  is 
nothing  to  shew  that  the  testator  did  not  mean  by  the  words 
"heir  male  at  law''  what  the  law  would,  strictly  speaking, 
intend, — heir  male  at  law  at  the  time  of  his  death.  The 
words  are  not  necessarily  confined  to  any  particular  time, 
nor  does  the  case  furnish  any  certain,  inference  that  they 
were  so  limited.     They  merely  raise  a  conjecture  that  this 
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testator^  as  other  ignorant  persons  usually  do,  looked  to 
the  period  of  the  actual  possession,  and  not  the  vesting  of 
the  estate  in  remainder,  and  had  in  his  contemplation  the 
person  who  would  be  bis  heir  at  law  at  that  time.  In  the 
cases  relied  on  for  the  defendant,  an  intent  contrary  to  the 
general  rnle  was  shown.  Thus,  in  the  case  of  Doe  v.  Frost, 
where  the  devise  was  to  fV.  F,  (the  testator's  eldest  »on 
and  heir  at  law)  and  his  heirs  for  ever,  and  if  he  should 
have  no  children,  child  or  issue^  the  said  estates,  on  the 
death  of  W,  F,,  to  become  the  property  of  the  heir  at  law, 
subject  to  such  legacies  as  W,  F,  might  leave  by  will  to 
any  of  the  younger  brothers,  it  was  held  that  the  executory 
devise  over  vested  in  the  person  who  would  be  heir  at  law 
at  the  death  of  W.  F.  without  issue  living  at  his  death;  for 
it  is  clear  that  W,  F.  himself  could  not  be  meant  as  the 
heir  at  law,  as  then  the  devise  over  would  have  been  nuga- 
tory, and  the  power  of  leaving  legacies  unnecessary. 

AgSLio,  in  Phillips  v.  Deakin,  where  the  devise  was, — to 
the  testator's  daughter  for  life,  remainder  to  her  first  and 
other  sons  In  tail  male,  with  remainder  over  to  his  niece, 
her  sons  and  daughters  severally  and  successively  in  tall, 
and  for  default  of  such  issue  to  such  uses  and  subject  to 
such  limitations  declared  by  the  will  of  Thos.  Vernon  as 
shall  be  then  existing  or  capable  of  taking  effect,  or  as  near 
thereto  as  the  death  of  parties  will  then  adit^it, — it  was  held 
that  T.  S.  Vernon,  who  would  have  been  tenant  in  tail  in 
possession  under  the  will  of  Thos.  Vernon,  took  no  vested 
estate  under  the  will  in  question,  for  the  use  of  the  word 
"  then"  clearly  shews  that  until  failure  of  issue  of  the  niece 
the  person  to  take  should  not  be  determined. 

In  Marsh  v.  Marsh,  where  there  was  a  bequest  of  the 
interest  of  stock  to  the  testator's  son  for  life,  and  from  and 
after  his  decease  to  his  eldest  son  and  his  heirs,  and  in  case 
of  their  death  without  issue,  to  the  testator's  nearest  rela- 
tion, Lord  Loughborough  held  (as  appears  by  Mr.  Belts 
note)  that  the  nearest  relation  when  the  event  happened 
must  have  been  intended,  because  it  was  impossible  to 
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suppose  that  the  testator  meant  his  soDi  to  \i'hoin  he  bad 
given  the  previous  estate. 

The  last  case  mentioned  was  Lord  Ckolmonddey  v, 
Clhitoii,  in  which  the  intention  to  be  collected  from  the 
recital  and  other  parts  of  the  deed  itself  was  clear,  that  the 
limitation  to  the  right  heirs  of  Samuel  llolle  was  not  in- 
tended to  vest  in  the  settlor  himself. 

The  verdict  therefore  which    has   been  found  for  tlie 

plaintiff  must  stand. 

Rule  discharged  (a). 

(a)  And  see  Doe  d.  Winter  v.  Barn.  &  Cressw.  48 ;  S.  C.  (in 
Perratt,  7  Dowl.  &  R^l.  7SS;  5      error)inDoni.Proc.  10  6ingh.l98. 


DoE>  on  the  demise  of  Grubd  v.  The  Earl  of 

Burlington. 

In  eieciment  ji^JECTMENT  for  ten  messuages  within  and  parcel  of 
BO'ninstacopv-  *'^^  manor  of  Prince's  RIsborougli,  In  the  county  of  Buck- 
holder,  for  ingham.  The  case  was  sent  down  for  a  second  trial,  and 
n  forfeiture  by  .    ^  •    i    .     /.         /-^       »         t  i 

waste,  the  jury  came  on  to   be  tried  before  (jaseiee,  J.,  at  the  summer 

find  there  has  aggizes,  in  1832,  for  the  county  of  Buckin<;ham,  when  the 
been  no  da-  /  -^  o         » 

range, — ^ihere    following  facts  appeared : 

no"forfeiture"         '^'^^  lessor  of  the  plaintiff  was  the  lord  of  the  manor,  the 

defendant  a  copyholder.     The  premises  in  question  were 
In  the  occupalion  of  a  tenant  of  the  defendant 

31  May,  1819.  Charles  Carrie  was  admitted  tenant  In 
trust  for  Lord  George  IL  Cavendish  (the  defendant)  of  the 
premises,  described  as  a  messuage  or  farm  house,  with  all 
Out-houses,  edifices,  buildings^  bams,  stables,  yards,  gar* 
dens,  orchards  and  backsides  thereto  belonging,  and  also 
certain  lands  specified  In  the  admittance.  At  the  period 
of  this  admission  there  were  two  barns  on  the  premises; 
one  of  them  was  in  a  ruinous  state,  and  was  pulled  down 
by  the  tenant.  Leave  w^as  asked  of  the  steward  to  take 
It  down,  but  it  was  refused.  The  bam  was  some  time 
afterwards  rebuilt  by  the  defendant.     This  ejectment  was 
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brought  for  a  forfeiture  alleged  to  be  incurred  by  taking         jsss. 
down  and  removing  the  barn  without  licence.  ^"Tv!^^ 

The  learned  judge  left  three  questions  to  the  jury :  v. 

1st.  Whether  at  the  time  when  the  barn  was  pulled  down,  „  ^'^  ^^ 
the  defendant  had  an  intention  to  rebuild  it : 

2dly.'  Whether  any  damage  had  been  occasioned  to  the 
estate  by  the  pulling  down  and  rebuilding  of  the  barn : 

Sdly.  Whether  a  custom  existed  which  authorized  the 
pulling  down  of  all  buildings^  or  only  those  which  the  tenant 
himself  had  erected. 

The  jury  found  that  the  defendant,  when  he  pulled  down 
the  barn,  did  not  intend  to  rebuild  it, — but  that  the  estate 
would  have  sustained  no  damage  if  the  barn  had  not  been 
rebuilt, — and  that  the  custom  of  the  manor  only  autho- 
rized the  copyholder  to  pull  down  such  buildings  as  he  had 
himself  erected.  Upon  this  finding  the  learned  judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  and  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit,  upon  the 
ground  that  as  no  damage  had  arisen  to  the  estate,  no  for- 
feiture had  been  incurred.  In  Michaelmas  term,  183^, 
Sir  J.  Scarlett  obtained  a  rule  nisi  accordingly;  against 
whichy 

In  Trinity  term  last,  Campbell,  S.  G.,  Storks,  Serjt.  and 
F.  Kelly t  shewed  cause.  The  barn  pulled  down  had  not 
been  erected  by  the  tenant,  and  there  is  no  custom  that  the 
tenant  shall  be  dispunishable  for  waste.  The  general  rule 
must  therefore  apply,  that  by  the  commission  of  waste,  the 
estate  is  forfeited.  The  question  whether  any  damage  had 
been  occasioned  to  the  estate  by  the  pulling  down  of  the 
barn,  was  left  by  the  judge  to  the  jury.  They  have  found 
there  was  no  damage,  that  is,  no  pecuniary  loss.  The 
question  therefore  is,  whether  there  can  be  waste  where 
there  is  no  pecuniary  damage.  It  has  been  ruled  upon  the 
statute  of  Gloucester,  that  there  must  be  damage  to  the 
amount  of  forty  shillings.  But  copyholds  are  held  upon 
condition  tliat  no  waste  be  committed;  and  if  waste  be 
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18S3.         committed,  it  is  a  forfeiture  of  the  estate.     Is  then  the  puli- 

^  ing  down  ait  ancient  building  waste  ?     The  tenant  cannot 

17.  take  upon  himself  to  judge  whether  the  destruction  of  the 

BuRLiaotoM  ^**''^^"g  ^*^'*  ^^  ^''*  "^'  ^^  prejudicial.  In  Bracion{a)  it 
is  said^  "  Vastum  erit  injuriosum  nisi  vastum  ita  modicum 
fuerit  propter  quod  non  sit  inquisitio  facienda.'^  This 
shews  that  there  may  be  waste  where  the  injury  is  smalt. 
Waste,  either  voluntary  or  permissive,  is  a  forfeiture  ofthe 
copyholder's  estate.  Many  things  which  the  tenant  might 
consider  as  improvements,  the  law  calls  acts  of  waste.  In 
Comyns*s  Digest  (6)  it  is  said,  "  If  a  copyholder  permits  his 
tenement  to  be  in  decay,  it  is  waste."  In  some  cases  a 
court  of  equity  will  give  relief,  and  prevent  the  lord  from 
proceeding,  if  satisfaction  be  made  to  him.  But  the  ques- 
tion here  is,  whether,  according  to  law,  this  is  waste  and  a 
forfeiture.  In  Cole  v.  Greene  {c),  the  tenant  bad  pulled 
down  a  brewhouse  and  built  new  houses,  and  thereby  con- 
siderably increased  the  rental,  yet  this  was  held  to  be  waste, 
notwithstanding  the  improvement.  In  Lord  Darcy  ¥. 
Askwith  {d),  it  was  said  by  the  Court,  that  if  the  lessee 
build  a  house,  he  must  repair  ft,  otherwise  it  is  waste.  In 
Civitas  London  v.  Greyme,  the  altering  a  mill  from  one 
description  (e)  of  mill  to  another,  was  held  to  be  waste. 
In  Co.  Litt,(f)  it  is  said,  "  The  tenant  (g)  may  take  suffi- 
cient wood  to  repair  the  walls,  pales,  fences,  hedges  and 
ditches,  as  he  found  them,  but  he  can  make  no  new;''  and 
in  a  note  (A)  to  this  passage  from  Lord  Hale*9  MSS.,  it  is 
said,**  the  tenant  cannot  make  rails  (t)  where  none  were  be- 
fore^  Dyer^  3M."  In  Rollers  Abridg,{k)  there  are  a  variety 
of  instances  in  which  alterations  of  the  property  have  been 

(o)  Fol.  316.  ((/)  Hob.  234. 

(6)  Title  Copyhold,  (M.  3,)  citing  (e)  do.  Jac  182, 

1  Roll.  Abr.  508, 1.  34,  (Rastitt  v.  (/)  53  b. 

1\imer).    Se«  Co.  Litt.  60  sr;  1  <^)  Lord  Coke  is  spetiking  of 

Tho,  Co.  Litu  673;  Gilbert's  Te*  tenaiit/or  ^eun. 

nures  by  VVatkins,  285.  (/i)  Note  4. 

(c)  1  Lev,  309;  S.  C.  2  Saund.  (i)  Posts,  Anon.  Dyer,  332. 

«8— 259.  (fc)  Vol.  ii.  p.  814. 
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considered  to  be  waste.      In  Alston  v.  Scales  (a),  it  was         1886. 
decided  that  the  removal  of  the  smallest  portion  of  the  soil         j^^ 
must  in  general  be  esteemed  an  injury  to  the  land,  because  v^ 

"I?     1      c 

it  tends  to  alter  the  evidence  of  title.     There  is  also  another '  BuaJ^i'^o^.^J^ 

reason  why  this  may  be  an  injury  to  the  lord.     Suppose 

that  upon  the  death  of  the  tenant  the  lord  were  entitled  to 

an  arbitrary  fine,  that  fine  must  be  calculated  upon  the 

then  pecuniary  value  of  the  estate;  the  materials  of  the 

building,  if  standing,  would  be  taken  into  the  calculation. 

If  the  building  had  been  taken  away^  the  lord  would  then 

sustain  an  injury.     In  The  Keepers  arid  Chvemors  of  Hair- 

row  School  V.  Alderion{b)f  which  was  an  action  on  the 

statute  of  Gloucester,  by  the  reversioner  against  the  tenant, 

judgment  was  given  for  the  defendant  on  account  of  the 

smallness  of  the  damages;  yet  in  Pindar  v.  tVadsworih, 

which  was  an  action  on  the  case  by  a  commoneri  it  was 

held  that  the  smallness  of  the  damages  was  no  ground  of 

nonsuit 

Sir  J.  Scarlett  and  Austin,  in  support  of  the  rule.  The 
rule  of  law  as  to  what  constitutes  waste  is  not  so  severe 
between  lord  and  copyliolder  as  between  landlord  and 
tenant.  It  is  admitted  that  in  the  case  of  landlord  and 
tenant,  the  latter  cannot  pull  down  one  building  and  erect 
another  in  its  place.  The  lord's  interest  in  the  copyhold  is 
much  less  than  the  interest  of  the  landlord  in  the  estate 
occupied  by  his  tenant.  The  copyholder  has  a  fee  simple 
in  the  property  according  to  tiie  custom  of  the  manor,  and 
it  is  be  who  is  interested  in  the  improvements.  It  may  be 
conceded  that  the  lord  has  a  right  to  insist  that  the  land- 
marks of  the  copyhold  be  not  removed.  The  jury  have 
found  that  no  damage  has  arisen  to  the  lord,  and  upon  this 
ground  the  plaintiff  is  not  entitled  to  retain  the  verdict. 
From  the  passage  of  Bracton  which  has  been  referred  to, 
it  follows  as  a  corollary  from  the  finding  of  the  jury,  that  if 
there  be  no  damage,  there  is  no  waste.  It  appeared  in 
(a)  9  BiDgh.  S.  (6)  3  Bos.  &  Poll.  86. 
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1833.        evidence,  that  the  copyhold  had  for  a  long  period  been  held 
j^g         with  a  freehold  estate,  and  that  in  all  probability  the  bam 
V.  was  of  comparatively  modern  construction^  as  it  had  been 

Bu&LiMOTov.  ^^^  f^"'  ^^^^  estates.  All  the  witnesses  concurred  in 
stating  that  the  barn  must  have  fallen  down  if  it.  had  not 
been  taken  down.  The  landmarks  in  this  case  have  not 
been  removed  or  lost.  In  Barret  v.  Barret  (a)  it  is  laid 
down^  that  the  law  will  not  allow  that  to  be  waste  which  is 
not  in  any  way  prejudicial  to  the  inheritance*  Even,  there- 
fore, as  between  landlord  and  tenant,  if  there  be  no  damage 
to  the  inheritance,  there  is  no  waste.  In  Coks  v.  Green 
the  evidence  of  title  was  altered;  besides,  that  is  a  case  be- 
tween landlord  and  tenant.  In  the  passage  cited  from 
Roile^s  Abridgment,  where  the  meadow-land  was  ploughed, 
the  evidence  of  title  was  destroyed*  The  same  distinction 
applies  to  Civitas  London  v.  Greyme,  The  same  principle 
runs  through  another  class  of  cases*  In  Jesser  v*  Gifiord(b) 
it  was  held,  that  an  action  might  be  maintained  by  the  re- 
versioner for  obstructing  the  lights  of  a  house,  although  the 
possessor  might  also  bring  an  action.  In  Jackson  v. 
Pesked  (c),  which  was  an  action  by  the  reversioner,  it  was 
decided  that  the  act  complained  of  must  be  alleged  to  be  to 
the  damage  of  the  reversioner:  Strother  v.  Barr  (d).  In 
the  Second  Institute  (e)  it  is  laid  down  that  waste  must  be 
of  some  particular  value.  Sir  George  Topping  v.  King  {f) 
establishes  the  same  rule;  and  many  cases  are  cited  in 
Finder  v.  Wadiworlh  to  the  same  effect.  In  Sir  Hurry 
Peachy  V.  The  Duke  of  Somerset  (g),  it  was  questioned 
whether  the  stubbing  up  of  fences  within  the  copyhold  was 
waste.  In  Seigneur  de  Rutland  v.  Gie  {h),  it  was  held  to 
be  in  na  waste  for  the  copyholder  to  open  mines.  In 
Viner^a  Abridgment  (t)  it  is  said,  that  ''  division  of  a  great 

(a)  Hetley'*  Rep.  34.  (/)  Winch,  5. 

(6)  4  Burr.  2141.  (g)  1  Slra.  447. 

(c)  1  M.  &  S.  S34.  (A)  Sid.  153. 

(</)  5  Buigb.  136.  (0  22  Vin.  Abr.  44 1,  tUU  Waste, 

(f)  Page  306.  [D.]  pi.  46. 
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meadow  into  many  parcels,  by  making  of  ditches,  is  not         1833. 
waste;  for  the  meadows  may  be  the  better  for  it,  and  it  ia      ^^^n-"^ 
for  the  profit  and  case  of  the  occupiers  of  it.**     In  Paxion  ^^ 

and  Ulbert*s  case(£r)  a  distinction  is  taken  between  a  lessee  _.  ^^^^  ^^ 
and  copyholder,  by  Hitcham,  m  argument,  as  to  acts  of 
waste ;  and  it  Is  adopted  by  the  Court.  To  divide  and  dig 
the  land  was  held  to  be  waste  in  the  lessee,  but  not  in  the 
copyholder.  In  Vvier\  Abridgment,  tit.  Copyholder  (6),  it 
is  said  if  a  copyholder  erects  a  new  house  upon  his  copyhold 
without  leave,  this  is  no  forfeiture,  for  this  is  for  the  im-» 
provement  of  the  tenement,  though  he  alters  the  nature  of 
the  land  by  it;  and  this  is  not  waste  in  the  lessee  for  years: 
Simmons  v.  Norton  (c).  From  all  these  cases,  it  appears 
that  the  principle  laid  down  in  iif/r/o/i's  Compendium  (</) 
is  correct,  that  before  the  tenant  of  a  copyhold  estate  of  in-> 
heritance  forfeits  his  estate  by  waste,  there  should  be  either 
an  invasion  of  the  lord's  property,  as  by  cutting  down  trees, 
or  at  least  some  act  or  neglect  which  tends  materially  to 
deteriorate  the  tenement,  or  to  destroy  the  evidence  of  its 
identity.  [Parke,  J.  Suppose  the  barn  had  been  the  sole 
subject  of  the  grant,  would  it  have  been  waste  to  pull  it 
down  then?]  The  jury  in  that  case  could  not  have  found 
that  there  was  no  injury  done  to  the  estate.  [Parke,  J. 
There  could  be  no  doubt  that  if  the  bam  alone  had  been 
the  subject  of  the  grant,  whatever  the  jury  might  find,  the 
taking  of  it  down  would  have  been  waste,  because  that 
would  necessarily  change  the  evidence  of  title.  Any  act 
which  destroys  the  evidence  of  title  is  waste  (e).] 

Doed.  Earl  of  Darlington  v.  Bond{f)  was  also  referred 
to  by  the  Court. 

Cur.  adv.  vuU. 

(a)  Litt.  Hep.  266.  (e)   Vide  Maleverer  v.  Spinke, 

(b)  6  Vin.  Abr.  1 56,  Copyholder,      Dyer,  35  b,  37  a ;  Co.  Litt.  53  b ; 
[L.  c]  pi.  J.  Greene  v.  Cole,  2  Wins.  Saund. 

(r)  7  Bingh.  646 ;    5  Moore  &      259  n. 
Payne,  645.  (/)  8  Dowl. & Ryl.738;  5  Barn, 

((/)  Page  411.  ScCressw.  855. 
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1833.  Dbnman,  C.  J.  ID  the  course  of  this  ternn  delivered  Ihe 

judgment  of  the  Court.  After  stating  what  had  occurred 
at  the  trials  the  Chief  Justice  thus  proceeded.  Hy  the 
Bu^ivGTON  8®°^™'  custom  of  copyholds,  if  a  copyholder  commit  watte, 
it  is  a  forfeiture:  Comyns's  Digesl,  Copyhold,  (M.  S,)  for 
which  he  cites  1  Roll.  Abr.  508,  1.36;  Moore,  39ft;  and 
Owen,  1 7,  in  which  last  case  it  is  said,  that  all  waste  done 
by  a  copyholder  is  forfeiture. 

In  the  quotation  from  Rollers  Abridgment,  the  language 
is,  if  a  copyholder  commits  waste  agaimt  the  custom  of  the 
manor,  this  is  a  forfeiture ;  and  for  that  (le  cites  Cltfion  v. 
Molyneuxia),  where  the  qualification  is  stated,  that  it  must 
be  waste  according  to  the  custom  of  the  manor.  But 
without  considering  whether  the  custom  of  the  manor  need 
be  taken  into  consideration  or  not,  the  custom  here  found 
is,  that  the  copyholder  may  pull  down  what  be  has  bvilt* 
but  not  generally. 

Then  a  question  arises,  is  the  pulling  down  of  a  barn 
waste  ?    The  instances  in  which  waste  has  been  considered 

« 

as  applicable  to  buildings,  are  almosit  all  oases  of  housea  or 
mills;  but  in  some  cases  waste  has  been  assigned  as  to 
outbuildings.  In  BrooWs  Abridgment,  Waste,  pi.  6?  (t), 
waste  was  assigned,  amongst  other  things  in  a  stable.  In 
Dyer,  108,  it  was  assigned  in  a  stable.  In  Rasiel  v.  Tuf^ 
ner{c),  which  was  a  case  of  forfeiture  of  copyholds  for  waste 
in  burning  an  outhouse,  no  doubt  was  made  as  to  its  being 
a  forfeiture  by  the  person  who  did  it;  but  the  case  was 
decided  on  its  being  done  in  collusion  for  some  purposes  as 
to  the  estate,  or  the  person  connected  with  the  copyhold. 
In  Townsend  and  CortiwalCs  Tables  of  Pleading,  there 
are  several  precedents  referred  to  of  waste  being  assigned  in 

(a)  4  Co.  Rep.  37.  camstance  of  the  limbers  of  the 

(6)  Citing  11  Hen.  4,34,  {Tko-  stable  being  potlen  at  the  tinne  of 

ifuu  Earl  of  ArundePn  case,  M.,  the  lease,  auttioiised  the  lessee  to 

11  Hen.  4,  fol.  39,  pi.  69,  in  which  cut  down  timber  to  repair  it.) 

no  doubt  was  expressed  as  to  waste  (c)  Cro.  Eliz.  508;  t  HoII.  Abr. 

being  assignable  in  a  stable,  the  608,  1.  54;  6  Vin.  Ahr.  Copyb. 

question  being,  whether  the  cir-  [K.  c]  pK  2,  [S.  c]  pi.  1,  9,  7. 
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▼arious  sorts  of  ootbuildings.     And  in  the  statute  of  Marl-*         l8dS« 
bridge,  5d  Hen.  3,  c,  23,  it  is  enacted,  that  farmers  during      ^'^^ 
their  terms  shall  not  make  waste  or  exile  (a)  of  house,  v. 

woods  and  men,  nor  to  any  thing  belonging  to  the  tene^  „  ^'^  ^^ 
ments  that  they  have  to  farm.  And  though  waste  be  by  the 
commOQ  law,  this  may  be  considered  as  a  legislative  expo- 
sition of  the  subjects  in  which  waste  may  be  committed  on 
the  words,  *'  nor  of  any  thing  belonging  to  the  tenements 
^bich  they  have  to  farm."  Lord  Coke  says  (6),  "  There 
were  before  particularly  named,  de  domibus,  boscis,  et  ho- 
minibus ;  and  these  other  words, '  of  any  thing  belonging  to 
the  tenements  that  they  have  to  farm,'  comprehend  land  and 
meadows  belonging  to  the  farip-"  And  these  general  words 
clearly  extend  to  outbuildings.  I^ord  Coke,  therefore,  must 
be  supposed  to  consider  that  the  word  houses  includes  all 
outbuildings;  but  if  not,  the  genera)  words  here  used  would 
certainly  extend  to  them.  We  are,  therefore,  of  opinion 
that  the  pulling  down  of  a  barn,  taken  absolutely,  may  be 
such  waste  as  subjects  the  copyhold  tenant  to  a  forfeiture. 
But  there  is  another  principle  applicable  to  waste,  that  is, 
the  smallness  of  the  value;  aud  there  are  a  great  number  of 
old  authorities  to  shew,  that  if  the  value  be  very  small,  the 
consequences  of  waste  do  not  attach.  They  will  be  found 
collected  in  £  RolPs  Abr.  824;  ComffH$'9  Digest,  tit.  Copy- 
hold, (M.  3);  Filter's  Abn  tit.  Copyhold,  (L.C.);  eSaiiRc/.  259, 
Green  v.  Cole,  See  also  The  Trustees  of  Harroto  School 
V.  Alderion  (c).  Some  of  these  authorities  are  not  directly 
in  point,  for  they  are  decided  upon  the  statute  of  Grloucefr- 
ter  and  in  actions  of  waste  between  landlord  and  tenant, 
and  it  is  laid  down  in  Dench  v.  Bumpion{d),  that  an  action 
of  waste  will  not  lie  between  a  lord  of  a  manor  and  a  eopy- 

(d)  **  Exile  of  men  "  was,  where  throw  up  their  farms,  and  the  latter 

the  particubir  teiiaQt(for  lifeorfor  ti»  abscond ;  Fleta,  lib*  i*  cap.  ii. ; 

years)  so  ill-tyCMited  the  tenants  at  Regist.  Brev.  73 ;  Host.  Ent.  093 ; 

will,  or  other  tenants  paravaiie^  by  Co.  Litt.  53  b ;  23  Viii.  Abr.  4S7. 

frequent  distresses,  and  the  villeins,  (fr)  3  Inst.  146. 

by  exoessiTe  tallages  (arbitrary  tax-  (c)  3  Bos.  &  P«n.  86.  > 

ation),  as  to-  induce  the  Ibrmer  to  (d)  4  Vcs,  jun.  700. 
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1833.         holder.     But  they  are  illiKtrations  of  the  principle,  that 

J.  where  there  is  no  damage^  there  can  be  no  waste;  and 

«.  to  this  effect  is  the  case  of  Barrett  v.  Barrett,  cited  at  the 

Burlington   "**'"*  where  Richardson,  C.  J.  said,  '*  Tlie  law  will  not  allow 

that  to  be  waste  which  is  no  ways  prejudicial  to  the  in* 

heritance."     Upon  the  whole  there  is  no  authority  forsay-* 

ing  that  any  act  can  be  waste  which  is  not  injurious  to  the 

inheritance,  either  by  diminishing  the  value  of  the  estate, 

or^  secondly,  by  increasing  the  burthen  upon  it,  or,  thirdly, 

by  impairing  the  evidence  of  title.    And  this  law  is  distindtly 

laid  down  by  Richardson,  C.  J.  in  Barrett  v.  Barrett^  cited 

at  the  bar  from  Hetley^s  Reports. 

This  case  is  entirely  clear  of  the  two  former  grounds; 
and  as  the  jury  have  found  that  the  defendant  did  no 
damage  to  the  estate,  it  follows  that  there  was*  no  waste 
and  no  forfeiture.  The  rule  must,  therefore,  be  made 
absolute. 

Rule  absolute  to  enter  a  nonsuitj 


Campbell  v.  Rickards  and  others. 

TheMifiibn      C/ASE  against  the  defendants  for  negligence  aaagentd. 

writera  fu  to     ^'®* '  ^^^  general  issue.    At  the  trial  before  Denman,  C.J. 

the  materiality  at  the  sittings  after  Michaelmas  term,  the  following  facts 
of  communi*  , 

eating  infor-      •Ppeared: 

mation  as  to  a      Xhe  defendants,  who  are  merchants,  carrying  on  buainesa 

particular  ract 

previously  to    in  London,  were  employed  by  the  plaintiff,  a  merchant  re<- 

?*  iS^^^rnot  "^*"8  ^*  Sydney,  in  New  Souih  Wales,  to  effect  an  iwur- 
aomissiblein  ance  upon  the  cargo  of  the  Cumberland,  from  Sydney,  ta 
^^The^'ate-     Cng^^^iid.    The  instructions  to  insure  the  cargo  were  con* 

riality  of  such  tained  in  a  letter  addressed  by  the  plaintiff!  to  the  defendants, 
a  communica-        i    i       •     ^^    ,  %       ^^  %     m.^  ^  ^  « 

tionisaques-  ^"^  dated,  Sydney,  the  28th  May,   1827,  ''  per  Austni- 

tionforthe  Yivl.^*  This  letter,  after  givinir  directions  about  some 
jury,  not  for  .  .  o       o 

(he  Court.        other   busmess   in  case  of   the  non-arrival  of  Mr.  Em* 

mett,  proceeds  thus:  *^  I   will   thank  you    to   effect  ao 
insurance  at  market  price,  on  forty-nine  casks,  contain* 
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iog  4175  New  Zealand  fur  seal-skins,  shipped  to  the  con- 
signment of  Mr.  WilUam  Emmett,  per  Cumberland,  or  in 
case  of  death,  to  your  bouse;  for  which  purpose  I  inclose 
you  the  bill  of  lading.  The  Cumberland  left  Port  Jackson 
for  London  vi&  Hobart  Town,  on  the  £5th  April  last,  and 
was  expected  to  sail  from  thence  in  10  or  14  days  from 
that  date.  Insurance  to  be  effected  on  the  goods  shipped  to 
my  consignment,  and  the  freight  payable  in  New  South 
Wales.  To  give  every  chance  to  Mr.  Emmett's  arrival 
in  England,  I  have  directed  my  friend  Mr.  Harris,  not  to  de- 
liver the  packet  till  thirty  days  after  the  arrival  of  the  Aus- 
tralia in  London:  and  should  Mr. Emmett  arrive  after  you 
have  fulfilled  these  instructions,  you  will  communicate  to 
him  what  you  have  done,  as  it  was  mutually  agreed  on  pre- 
viously to  his  leaving  New  South  Wales,  that  in  case  of 
accident  to  him,  you  should  be  appointed  agents  to  this 
concern;  in  confirmation  of  which  I  annex  a  copy  of  my  letter 
to  you  per  Cumberland,  &c." 

This  letter  was  sent  in  an  envelope  thus  indorsed: 
<<  Messrs.  Rickards,  Mackintosh  and  Co.  This  letter  is  to 
be  delivered  by  Mr.  Harris  to  Mr.  Emmett,  if  he  has  ar- 
rived, and  if  not,  to  be  retained  in  Mr.  Harrises  possession 
thirty  days  from  the  date  he  receives  it,  and  then  to  be  de- 
livered to  Messrs.  Richards,  Mackintosh  and  Co.''  Mr. 
Emmett  never  arrived  in  England,  and  the  letter  was  de- 
livered to  the  defendants  by  Mr.  Harris  thirty  days  after 
he  had  arrived  in  England.  The  defendants  effected  the 
insurance,  but  omitted  to  communicate  to  the  underwriters 
the  fact  that  the  letter  had  been  in  England  thirty  days; 
nor  was  the  envelope  of  the  letter  shewn  to  them.  An 
action  was  brought  by  the  defendant  Richards,  as  agent 
for  Campbell,  against  the.  underwriters,  in  which  action 
a  verdict  was  found  for  the  underwriters.  A  motion  for  a 
new  trial  was  granted,  cause  was  shewn,  and  after  argu- 
ment, the  Court  of  King's  Bench  took  time  to  consider, 
and  ultimately  refused  a  new  trial,  on  the  ground  that  the 
arrival  of  the  letter  thirty  days  previously  to  tlie  negotiating 
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1856.  of  the  insurance,  was  a  fact  which  ought  to  have  been 
communicated  to  the  underwriters  (a).  The  present  action 
was  brought  for  tlie  negligence  of  the  defeudants  in  n6t 
RrcKARDs.  communicating  to  the  underwriters  the  fact  of  the  time 
when  the  letter  had  arrived.  The  plaintiff  on  this  called 
several  underwriters  as  witnesses,  and  placing  the  letter 
and  the  envelope  in  their  hands^  asked  them,  ''  Whether  in 

■ 

their  judgment  it  was  material  to  have  communicated  the 
fact,  that  such  a  letter  had  arrived  in  this  country  thirty 
days  before  effecting  the  insurance."  The  answer  given 
to  this  question  was,  that  it  was  certainly  material.  These 
underwriters  likewise  proved,  that  if  they  had  been  apprised 
of  this  fact,  and  had  been  asked  to  insure  the  vessel,  they 
would  have  required  a  higher  premium  thaii  that  which  the 
defendants  had  paid.  The  learned  Chief  Justice  left  th^ 
question  to  the  jury  whether  the  defendants  had  been 
guilty  of  gross  negligence.  The  jury  estimated  the  value 
of  the  goods  insured  at  47007. ;  the  premium  at  which  the 
goods  would  have  been  insured,  had  the  underwriters  khown 
'the  whole  of  the  facts,  at  5642.;  and  deducting  that  in- 
creased premium  from  the  value  of  the  goods,  found  a  ver- 
dict for  the  plaintiff,  damages  4136/. 

In  Hilary  term  last  Sir  /.  Scarlett  obtained  a  rule  nisi 
foe  a  new  trial,  on  the  ground  that  there  was  not  gross 
negligence  on  the  part  of  the  present  defendants,  and  that 
improper  evidence  had  been  admitted ;  against  whidh 

First  point:  F.  Pollock  and  Follett  now  shewed  cause.    The  ques- 

neelteence^"^*^'^^^"  of  negligence  was  a  question  for  the  consideration  of 

the  jury,  and  the  decision  of  the  Court  in  the  case  of 
Richards  v.  Murdoch  and  anbtlier,  shews  thieit  the  under- 
Second  point:  ^writer  was  guilty  of  negligence.     As  to  the  adiJiisaibility  of 
of  evidence*^    '^^^  testimony,  of  the  underwriters  who  were  ckfled  ai  wit- 
nesses, to  shew  the  materiality  of  the  fact  not  communi- 
.cated,  evidence  of  precisely  the  same  kind  was  admitted 

(a)  Richards  v.  Murdoch,  10  B.  &  C.  597. 
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in  ^ickards  v.  Murdoch,  and  this  rule  niU3t  be  discharged^         1633, 

uojess  that  case  be  overruled*     It  has   always  been  the      S^^^^ 

Campbeii* 
practice  to  admit  in  evidence  the  opinion  of  underwriters.  v. 

RiCKABDS. 

.  Sir  J.  Scarlett  and  Mauie,  in  support  of  the  rule.  With  Second  point. 
t^g^rd  to  the  admissibility  in  evidence  of  the  opinions  of 
underwriters^  upon  a  question  as  to  the  materiality  of  matter 
aot  communicated,  the  judgment  of  Lord  Tenterden  in 
Riffcqrds  v.  Murdoch,  would  have  been  more  satisfactory  if 
Charter  v.  Boehm  {a),  cited  in  the  argument^  had  been  re- 
ferred to  in  the  judgment.  The  underwriters  were  not 
called  to  prove  a  usage,  but  were  asked  to  give  their  opi- 
nion :  upon  the  materiality  of  the  communication — a  p<»nt 
which  the  jury  themselves  were  to  consider.  Iq  Carter  v. 
J^oehm,  Lord  Mansfield  makes  a  distinction  between  the 
opini(>n  of  underwriters,  and  the  fact  of  the  existence  of  a 
wage.  The  evidence  of  the  underwriters  is  admissible 
only  to  establish  a  usage,  Elton  v.  Larkins  (6). 

The  defendant  was  not  guilty  of  gross  negligence.  In  First  point. 
Richards  v.  Murdoch  this  Court  took  a  week  to  consider  of 
their  judgment.  How  then  can  it  be  said  that  a  broker 
was  bound  to  know  the  law  on  the  subject  ?  Suppose  that 
in  Richards  v.  Murdoch  a  special  verdict  had  been  found, 
and  that  this  Court  had  given  judgment  for  the  plaintiff,  and 
(ha  House  of  Lords  had  reversed  that  decision,  would  the 
broker  have  then  been  liable  i  If  the  broker  be  liable,  the 
attorneys  who  have  advised  him  to  defend  this  action  are 
liable  also.  Before  the  cause  of  Richards  v,  Murdoch, 
i^^Tf^  was  sufficient  doubt  upon  the  law  to  excuse  the 
luidervyriter  from  the  charge  of  ignorance.  But  it  was  not 
/ijecessacy  ,to  communicate  to  the  tthderwriter  the  tmte  when 
^pjetter  arrived  in  England.  A  party  is  not  bound  to 
.  (u>ipn|u»icate  his  fears  and  apprehensions.  Besides,  it  was 
.^parent  that  the  letter  bad  come  by  the  Australia.  The 
.  underwriters  are  bound  to  know  all  that  public  information 

(a)  3  Burr.  1905.     .       (&)  8  Bingh.  198;  1  Moore  &  Scott,  323. 
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could  give  them.  It  was  unnecessary  to  tell  them  wliat 
stiips  had  arrived  from '  Sydney ;'  they  could  have  found 
the  information  at  L/oyd^s.  If  the  letter  had  related  to 
nothing  else  but  the  insurance  of  the  ship,  ft  might  have 
been  contended  that  it  ought  to  have  been  communicated ; 
but  the  order  to  insure  is  mixed  up  with  miscellaneous 

//      J     ■    1.  • 

matter. 

The  plaintiif  cannot  recovef,  since  it  was  liis' express 
desire  that  the  letter  should  not  be  communicatee^  within 
thirty  days,  at  the  expiration  of  which  period  all  chance  of 
the  vessel's  safety  would  probably  be  goiie. 


»  I.I  ».   '•' 


Denm  AN,  C.  J. — Upon  the  trial  I  intended  to  adhere 
strictly  to  the  decision  in  the  case  of  Richards  y^Murdocfi. 

Cur.  adv.  vulK 


Dbnman,  C»  J,  now  delivered  the  judgnient  of  ttie 
Court. 

This  action  was  brought  by  a  merchant  residing  in  New 
South  VVales^  against  his  correspondents  in  London,  for 
negligence  in  effecting  a  policy  of  insurance,  by  means  of 
which  negligence  tlie  plainrtiff  %vAs  prevented  from  recover* 
ing  against  the  underwriter!}!^.  The  negligence  consisted  in 
defendants*  concealirtg  frbm  th&m,  at  the  time  of  effecting 
the  policy,  a' material  fabt'withia  their  ktiowledge» 

•In  Hilary  teral  ft  riile  for  a  hew  trial  Was  obtained^  on 
various  grobiidi^.  *  It'WB^  ^fglied  thtit  the  fact  concealed 
was  not  material;  and  Richards  iit.''llfurdbtH{d),m  which  it 
was  lieM  to  be  so,  w^  denied' 'tdbie  law.'  At'aiiy  rate,  as 
that  case  appeavs  to 'beat  Vflrifthce  With  foriher '  decisions^ 
it  waS'  stroogly  urged  fhat  a  comhierciat'  ihatl  niighl  tie  igno-o 
rant  of  ^aueb  a  legal*  poir^t;  withollfl  ghk^  negli^ehc^el  '^e 
plaintiff  was  also  said  «d'  be'pk-cdtid^d  >lVd^''rec6verinfi;, 
becau8e>h6''did  Nnot'-intend  AM  thbMfebt'^hb'uM  be  com- 


<   .]  I    it 


ll      A 
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(a)  10  Bftm.  &  Cress.  pQ'f, 
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municated. ,  Lastly,  some  pf  th^  eyideiM:e,w^,  obiectod.ta        1833. 
as  r^ceiv,ed  inij>rop^r|y.  ,Tbe  opii^ipix  ^f  (i.rok.ert^  a,ofl  undejr** 
wriUi 9  .haying  beep  asl^ecj,  not  pua.in^tjteiF.pf  gjfs^ct\^  iv^    *'""vf 
llieir  pfoTessipns^  but  oii  on^  pf  the.  ppmt^,pn..wAiiiQbit)if9     Kickabds. 
jury  we^r^  to  prpnpuoce  .(beir  v^dict^jVe^  wUe.^b«r  th^fapt 
concealed  was  or  not  material,  and  ought  to  have  been 
communicated  to  tjie  tinder\vi;itei'8. 

With(fut  saying  that  th^, verdict  appearp  in,, ^11  otbei:  re- 
8x>ects  sajtisfijictory  to  tlj^e  CoiM't,  we  ar^  of  opiiuou,tIiattb6 
rule  ifor  a  new  trial  must  be  mt^de  absohu^  on  this  Jasl^ 
ground.^ 

Wj|nesse8;C(^nversai^t  in  a  particular  trade  m|iy  be  allowed 
to  fl^eak  k^  a  piC^yajlii^  p.raqtice  in  that  trade*.  Scientific 
persons  may  give  their  opinion  on  matters  of  science;  but 
witnesses  are  not  Receivable  to  state  their  views  on  matters 
of  legal  or  moral  obligation,  or  on  the  manner  in  which 
others,  would  probably,  be  influenced,  if  the  parties  had 

■  * 

acted  in  one  way  rather  than  another. 

In  the  great  case  pf  Carter  v.£ofi.hm{a),  n  broker  vrbo 
was  called  as  a.witQ.ess  fpi;.tbe  plaipitiff  .stated,  on  cross^ 
examination,  that  in  bis  ppi^ip9  certain  (eltera  ought  to  have 
been  disclo^edi  and  ^hat  if  tb^yib^,  %\iq  .policy  would  uot 
have  been  underwritten,  Tb^ju''^  however  fau«d«agffiast 
the  witness's  opinion^a.vercfict  fp^the  plqiMJliiF*  .  When  his 
opinion  was  pressed*  ^n.^  grp^Rdt  f/Q^r  .f|,i;i|ftw.Ui<^lr'Lprd 
MamBeld,  in  the  namp  of,  tbe.whple;.CpAirry  .declnmd'  thdt 
the  j^urjf  ought  not  tio  pay4hejea^jt  i:egaid  to.it;>  thai  it  was 
mereopiwioij,  i^nd^r^Q^^  y.  \   ;  .,.    .      . 

The, same, dp/ctriue  ,^  \^\^  fdovjp  Jn^  gh^^  oi  \IhitrM  V4 
BederUjf  (Ji^,  b;y.,C^iflf  J u^f;e  .(^i665,.i thougb  l^efi>reoeived 
the  evider|Cfi.off|^r!^at  pre^^^f/^.;  hq  said  that  the'pi^ien  of  . 
underwriters  on  |he  i^fiteri^jitypC/  faiCjt8|  and  the  effect  they 
would  have  hs^d  .yppi^  t)|e.  pfewuia,  lia^.iiot  adnussible  in    . 
evidence*    hprd,  Mansfield  ^^|i  XfQti  ICcit^dn  dtaeo«mte<^> 
banced  this  evidence ;  and  I  think  it  ought  not  to  be  re^ 

(o)  3  Burr.  1905.  (6)  Holt^  N.  P.  C.  283; 
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ceived.  It  is  the  province  of  a  jury,  and  not  of  individual 
underwriters,  to  decide  what  facts  ought  to  be  communi- 
cated. It  is  not  a  question  of  science,  in  which  sdentific 
men  will  mostly  think  alike,  but  a  question  of  opirriM, 
liable  to  be  governed  by  fancy,  and  in  which  the  diversity 
will  be  endless.  Such  evidence  leads  to  nothing  satisfac* 
tory,  and  ought  on  that  ground  to  be  rejected. 

In  some  more  recent  cases,  such  questions  have  certainly 
been  proposed  to  witnesses,  but  they  have  passed  Avithout 
objection.  And  it  may  be  observed  that  the  answers  will 
often  imply  no  more  than  scientific  witnesses  might  pro* 
perly  state,  namely,  their  opinion  on  some  <|iieitloi^  of 
science.     This  is  especially  true  of  medical  opinions. 

In  Richards  v.  Murdoch  indeed,  out  of  which  th^  pre* 
sent  case  arises,  this  kind  of  testimony  was  received. 

In  giving  judgment  on  the  motion  for  a  new  trial,  Loird 
Tenterden  did  not  expressly  defend  its  admissibility,  but  his 
words  are  in  the  alternative,  "  If  such  evidence  is  rejected, 
the  Court  and  jury  must  decide  the  point  according  to  their 
own  judgment,  unassisted  by  that  of  others.  If  they  are  to 
decide,  all  ihe  Court  agree  in  thinking  that  the  letter  was 
material,  and  ought  to  have  been  communicated,  and  that 
a  jury  would  have  been  bound  (a)  to  come  to  that  con- 
clusion.'* 

Now  this  mode  of  disposing  of  the  question  d4>es  not 
appear  to  the  Court,  on  reflection,  to  be  quite  con^t. 
But  we  think,  that  as  the  jury  are  to  decide  on  the  knat^'^ 
riality  of  facts,  and  the  duty  of  disclosing  thetn,  this  Verdict, 
founded  in  some  degree  on  evidence  that  could  not  Idgiilly 
be  received,  ought  to  be  set  aside. 


)  >  I 


Rute  absokite  for  a  newttriaL 


(a)  Aft  to  cases  ii>  which 'the  ^  r.dkinei,  4  Mnpo.  &  Bjl^  1^8* 
jur^  is  bound  to  tal^e  the  law  fiom  ,  And  see  Haire  v,  TTiTson,  ibid.  605, 
ihe  judge*  vide  note  (a)  to  Clement    'and  9  Barn.  &  Cressw.  643. 
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' ' '  > 

DODSWORTH  V.  BlANCHARD  (fl).  •  ^^N<-^^ 

•    .  ..    • 

1  BESPASS  and  false  iinprisonment  against  a  magistrate  Where  the 
who  b«d  issued  a  warrant,  under  which  the  defendant  had  pJa»ntiffreplies 

'  one  matter  to 

been  apprehended^     Plea :  not  guilty^  and  tender  of  251.  a  special  plea, 
as  intends.    The  replication  took  issue  upon  the  sufficiency  no^getasidTa 
of  the  amends  tendered.     The  case  was  tried  at  the  last  verdict  found 
Yorkshire  Summer  assizes,  before  Denman^  C.  J.  when  the  joined  on  such 

jury  being  of  opinion  that  the  amends  tendered  were  suffi-  replication, 

.  •      .  upon  an  ara- 

Cl^ot,  fjQiund  a  verdict  for  the  defendant,  which  davit  shewing 

another  an- 

'     ■  -  ^  swer  to  the 

F%  Pollock  now  moved  to  set  aside^  and  to  enter  a  verdict  plea,  which 

for  the  plaintiff  for  25/,  damages.  The  object  of  the  pi"'^"^  ^^ 
motion  is  to  get  rid  of  the  second  plea,  and  to  give  effect  to 
the  finding  of  die  jury  by  entering  a  verdict  to  the  amount 
of20/«.upon  the  general  issue.  This  was  not  a  casein 
which  tender  of  amends  could  be  made  by  the  magistrate, 
as  from  the  circumstances  under  which  the  warrant  issued,  the 
case  is  not  within  the  statute  (6).  {^Parke^  J.  The  pleadings 
cannot  be  opened  upon  this  ground,  because,  by  the  form  of 
your  replication^  you  have  admitted  that  it  is  within  the  statute. 
The  jury  can  only  try  the  issue  upon  the  record.  The  re-* 
plication  should  have  traversed  that  part  of  the  plea  which 
brings  the  case  within  the  statute.  Taunton^  J.  The  plain- 
tiff might  have  replied  the  facts  which  shewed  that  this  was 
not  a  case  within  the  statute.]  The  plaintiff  could  not 
pte^d  double.  A  party  may  make  an  application  for  a  new 
trial,  and  to  amend  his  pleadings.  There  has  been  a  failure 
of  justice  in  this  case.  [Pnr/ce,  J.  There  is  no  greater 
failure  of  justice  than  there  is  in  every  case  of  a  special  plea, 
to  which  the  plaintiff  has  replied  a  matter  which  has  turned 
diltnot  fertuoate  at  the  trial.]  Where  the  plea  is  quite 
false,  the  Court,  it  is  submitted,  will  not  allow  the  de- 
FiftndaAt  to  succeed  finally  upon  it,  if  the  plaintiff  applies  to 
the  Court  to  be  relievied.     [Patteson,  J.  Suppose  a  plea  of 

'  (a)  Th»  motion  was  made  in  the      {h)  94  Geo*  %  c,  94,  s.  2. 
^rly  part  of  the  term. 


fiSQ 


lasd. 


DOOSWORTH 
V. 

Blamchard. 


infancyy  to  which  .the.  pUinli^-iEep|ie4y  dial  ike  goods  sup^^ 
plied  were  iieces^ari^j^  9n4\at  tl\e(4riBl  it  ttimted  out'  that 
the  defendant  w;a8  noti  an  infant,  and  the  jury  laund  that  the 
goods.suppiied  were  not  neeessariea,  wouM'tfae  Coart'  aHow 
the  plaintiff  afterwards  to  amend  lua  pleadings  by  traverBr 
ing  the  infancy  ?J  It  is  submiued  that  the  Court!  ^ouM'  in- 
terfere in  such  a  case  for  the.  purposes  of  justice*  IDeftr 
mafi,C,J.  There  is  po  such.caise  in.lbfe  books*  Taun^ 
ton,  J.  I  neter  heard  of  such  a  course  being  pursued^by 
the  Court*] 


. . » .  I  •  I  I  ' ' 


'\ 


Denman,  C.  J. — The  same  rule  must  apply  to  eyery 
replication.  Parties  must  make  their  flection  as  to  what 
they  shall  reply,  and  must  be  bound  by  theit  election* 

Rule  refused. 


Whether  the 
best  rent  has 
been  reserved 


Doe  d.  £.  Rogers  and  others  v.  Francis  Cookb 

Rogers  and  others. 

li'J£CTMEN'i\  for  a  messuage  and  laud  in  the  couuty  of 
Salop,  tried  before  l/tfte/i^dii,  J*  at  Shrewsbury,  at  the  Spring 
upon  a  demise  assizes,  1633«  A  primA;  facie  titk  having  been  sbewn  in  the 
leasing  power  lessors  of  tb\s  plaintiff^  ilhft  defendants  gave  the  followuig 

is  a  question     evidence:—'        .  .:  .   .'   . -. 

By  indentures  of  leaseiand  release  (to  mahe  a  tenant  to  the. 
praecipei  andto  kadthe-uses  oif.an  fnteoded  vec^\'tvy),iiMfm9 
coveuanted.  tlmfahrecc^very  should  be  suffered^  and* it  was 
been  reserved  declared  tiiat  ifae  recovery.  sboqld'^Uuretothct  useathereitt 
although  the     mentioned.    The.  ir\dieol«re;  ooatainedi  s'faiiw^F'for'JE/l'ztf^ 

jensing  power     ,     ,    ,,  a    \r        »«r  .  •-    •      i 

also  requires  Mh  liogorB  (:to  wh€>seiLUe  i«e  D»t.Jife^ estate  tlinvi  NmtMa); 
that  no  pre-      ^^  demise .  or.  lease  all  oriiany/part  ofjflkethensdiuntdbia 

mium  be  . 

token,  and  the  thereby^  releasody  for  tii(^<tef:pijQOt  esoe^iiq^itfln  yeanirfixNil 

lease,  which  is 

stated  to  be  inconsideiiitiori'oft1nsVetit'Ani'c6i¥AWits,c6utkltet^'cbvtnantt)^th^ll^^ 
to  maintain  three  aduk  children  of  tlpel<fs(HVtl>ftdoi)ee  of  ihe  power,  for  asaiaH  annaal 
sum,  and  another  adult  child  for  nothing  j  per  Parke,  J.  and^Pn/ZesoA.  fi;  dlssentiente. 


for  thejur^; 
and  evidence 
is  admissible 
to  shew  that 
the  best  rent 
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the  day  of  the  date  of  those  presentSi  or  seven  year^  from  18S8. 
the  day  of  the  decease  of  Elizabeth  Rogen,  to  take  effect  in  ^"^^ 
possession,  so  as  there  were  reserved  in  such  lease  the  b^st  «» 

rent  that  could  be  gotten  for  the  same,  without  taking  any      Rooerjt. 
premium  for  the  making  thereof 

17lh  May,  1831.  By  an  indenture  of  lease  between 
Elizabeth  Rogers  of  the  one  part,  and  Francis  Rogers  of 
the  other  part*  In  consideration  of  the  yearly  rent  therein 
reserved,  and  the  covenants!,  provisoes,  and  agreements 
therein  covenanted,  Elizabeth  Rogers  did  demise  and  lease 
to  F»  Rogers  the  premises  in  question,  to  hold  unto  JF^ 
Rogers,  his  executors^  administrators,  and  assigns,  for  the 
term  of  seven  years,  to  be  computed  from  the  day  of  the 
decease  of  E»  Rogers,  yielding  and  paying  yearly,  during  (he 
said  term,  unto  E»  Rogers,  or  the  person  who  for  the  time 
being  should  be  entitled  to  the  freehold,  immediately  expect* 
ant  on  the  decease  of  Elizabeth  Rogers,  the  sum  of  150/.,  free 
from  all  rates,  &c. ;  the  first  payment  to  be  made  at  the  end 
of  six  calendar  months  next  ensuing  the  day  of  the  decease  of 
Elizabeth  Rogers*  The  deed  contained  a  covenant  by  JP, 
Rogers,  for  himself,  his  executors,  administrators,  and  as- 
signs, with  Elizabeth  Rogers,  her  heirs  and  assigns,  that  hei 
his  executors,  administrators,  and  assigns,  would  upon  the 
commencement  and  during  the  continuance  of  the  term, 
if  Martha,  Margaret^  and  Mary,  childreh  of  E*  Rogers'f  or 
any  or  either  of  them,  should  be  so  minded  or  desirous,  per* 
mit  and  suffer  them,  or  any  of  them^  to  reside  with  hith  as 
part  of  his  family  in  the  said  messuajge  or  dwelling-hoUse 
and  premises,  for  so  long  as  they  the  said  three  cbildreni  or 
any  of  them,  should  think  proper,  and  would,  during  the  time 
ibey  the  said  children,  or  any  of  them,  should  96  continue 
(o  reside  with  him  as  aforesaid,  find,  provide,  aiid  allow  unto 
and  for  each  of  them  good,  sufficient,  and  suitable  meat^ 
drink,  -end  lodging,  upon  being  paid  for  the  same  by  each  of 
them.  7/*  per.anuMm,  and  ^o  in  proportion  for  any  less  period 
than  a  year.  And  dso/ii'ould,  during  the  term,  permit  and 
suffer  tldward  Cooke  lagers,  one  of  the  sons  of  iS.  Rogers^ 


5l»d  CAsisa  li^  THE  kino's  bench, 

1^3.  to  reside  with  him  in  aod  <upoii  the  same  dvireUiilgJaouflie 
mid  prenmes,  and  at  tbe^ole  expense^  coatf^  and  qhacges  of 
JP«  Rogers^  hia  eseculorS)  admuiistratora,  afid  asaignaj  find^ 
provide^  «nd  aHow  unto  tlie  said  £.  C«  Bcgersi  good,  9M(B* 
cienty  and  suitable  board,  lodging,  attd  iveariRg  appareji^ 
without  hamg  or  being  paid  any  allowance  or  compenaa* 
tion 'for  the  same^ 

The  plaintiff  contended  that  the  lease  waa  invalid^,  iqaa* 
mneh  aa  the  eovenant  to  provide  board  and  lodging  wi|8  in 
the  nature  of  a  premiun.  The  learned  judge  decided  that 
the  lease  was  void  upon  the  face  of  it.  Evidence  was  U^en 
tendered  of  the  value  of  the  premises,  in  order  to  shew  thirt 
the  best  rent  bad  been  reserved.  Tlus  evidence  the  learned 
judge  refused  to  admit.    Verdict  for  the  plaintiff. 

Id  Easter  term  last,  M^ule  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered, 
or  a  new  trial  had,  on  the  ground  of  misdirection  and  the 
improper  rejection  of  evidence. 

On  the  part  of  the  plaintiff  two  affidavits  were  filed,  one 
by  a  surveyor,  stating  that  the  premises  would  let  for  l€6/. 
The  othef  stnting  Edvmrd  Cooke  Rogers,  Margaret,  Martha, 
and  Mary  Rogers,  to  be  of  the  respective  ages  of  35  years, 
99-  yema,  84  years,  and  (24  years* 

Wkateiey  now  shewed  cause.  ](^irst,  the  learned  judge 
was  right  in  considering  this  covenant  aa  being  in  the  nature 
of  a  premium  ;  and  -  secondly »  he  was  right  in  rejecting  the 
evidence  of  the  annual  value  of  the  premises, 

I.  A  premium  was  in  reality  taken  by  the  tenant  for  life* 
The  covenant  was  valuable  to  the  tenant  for  life,  and  not  to 
the  reversioner.  It  ih  laid  down,  that  where,  with  a  leasing 
power  Uke  this,  a  premium  has  been  takcQ,  a  lease  cannot 
be  supported,  liowever  great  the  leiit  reserved,  because  il<ia 
evident  that  the  texA  might  have  beeii  incveased  if  no  pre- 
mium had  been  taken.    In  the  Queensbury  case  (a)  it  was 

^)  1  Bligh,  4S7 ;  Sogd.  Powere,  dth  edit.  686. 


sadd'  by^  L<Mrd  Elimt,  ''  there  \w  btit  one  onfttrks^wliich  our        laaa. 
Courts  alwi^B  attend  to  ai  a  leading  ciitenoBio  dMiifaiag      *^f[0^ 
the  ^uestioii^  wfaeiher  Ike  besl  rent  haa  beett'got  or  not  9  % 

that  is/ whether  the  man  ¥^ho  malLes  the  lease  haa  goi-a^i  A^^^M 
noeh Jbr Mfters  aabe  baa  for  binaaelf ;  for  if.be  has  get 
nMHH^  fbr  himself  tbati  for  others,  that  is  dedsieeeaMknce 
against  him/'  Supposing  it  had  been  stipulated  to  paj-eaeh 
child  tttt  aAtlbitfjr,  sorely  that  oevenam  would  ha^ve- .  vitiated 
the  lease;  A  covenant  to  maintain  these  persons  for  fLy  m 
the'sttititfe  in  effect  a^  a  covenant  to  pay  them  an  annntty*  In 
Shiinnok  v.  B^oadsireet(a),  the  sum  alleged  to  be  taken  as  a 
finie  Was  covetianted'  to  be  laid  out  in  impfovementii  eo  that 
there  was  a  permanent  benefit  to  the  estate^  tfnd  tberefiDve 
to  the  interest  of  the  r<^versioner.  In  JRoe  v.  ArMmkop^ 
Yhfk  (8X  which  may  be  relied  on  by  the  defendant,  the  fues- 
tion  was  left  to  the  JU17  whether  the  best  rent  had  been- re* 
served ;  but  no  question  was  there  raised  as  to  the  taking  of 
a  premium.  In  Doe  v.  Harvey  (c)  tliere  was  no  question 
as  to  any  premium.  It  was  said  also^  that  the  covenant 
should  not  be  considered  in  this  case,  because  it  was  made 
with  the  executors  and  administrators  of  the  tenant  for  life, 
and  did  not  run  with  tbe  tand«  However  this  may  be,  it  is 
immaterial^  because  if  it  was  paM  of  tbe  bargain  that  the 
lessee  should  maintain  these  parties  for  7/.  a  year  each,  and 
if  that  operated  on  the  mind  of  the  lessee,  the  lease  is  Void* 

Maule,  in  support  of  the  rale.  The*  oifty  c(destion  is, 
tiot  whether  this  lease  h  duly  executed  bnder'the  power, 
but  whether,  ill  the  absence  of  all  evidence,  it  can  be  said 
l!o  be  impassible  tbitt  thi^  should  be  t  gpod  execution  of  tiie 
^ower.'  Although  li  person  triay  suspect  it  is  not  g«^od,  yet 
tbete  is  nothihg  eondu^ivcr  upon  th^  face  ^  it,  thatjt  is  void% 
Hie  evidebce  proposed  to  be  pv^m  would  haw  shswtt  that 
tbe  best  rent  hftd  been  reserVedi^  The  rent^s^rved  was 

(<i)  1  Sch.  &  Lef.  52.  (c)  2  Dowl.  k  Rjl.  589 ;  1  Barn: 

(6)  6  East,  87 ;  and  3  Smhh,      ic  Cre8sw.'426. 

leo* 
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1883.  toOL  It  was  said  oil  the' other*  side  that  a'^tii'veybr  hiight 
be  called,  who  would  fix  the  rent  nt'lVO/.  This  w6'6ld'n6t 
have  been  sufficient  in  such  ada^e.  '  Thi»  v^^^  aieaist  from 
RoGBRs.  a  mother  to  her  son.  Th^  evidene^  propfdse<f  to  be  gji^en 
was, — that  a  faroim*  in  the  neighbourhood  had  been  applied 
tO|  and  had  estimated  the  rent  at  150/.,  MtUb6ikt' Meft^ce 
to  this  covenant ;  that  the  lease  l>ad  actually  beto*  agr^d 
to  without  this  covenant;  and  that  after\Vaf^d^;fhe  ih6tfaer 
being  anxious  to  provide  for  the  yotiager  childf6ri,  the  Isbn 
consented  to  enter  into  this  covenant.  lFtiJ^lc^f&.'Vfhii"tg6 
are  the  children?]  They  are  adtilts.  '[Parted,  J.'liiey 
were  not  persgns  whom  the  mother  wa^  bontid  io  fxiUhiklii, 
and  therefore  the  covenant  was  an  tfdvMta^e^'toib^Vh/Vii't 
none  to  her.]     This  was  a  family  arrangement. 

There  is  some  qaestion  as  to  the  construction  tb  be 
put  upon  the  terras  of  the  power.  The  wdrds  are  ''  so 'as 
there  be  reserved  in  such  lease  the  best  rent  that  can  be 
gotten  for  the  same,  without  taking  any  premium  for  the 
making  thereof,'*  These  words  are  susceptible  of  two 
meanings.  The  plaintiff  reads  tbem  fhas ; — so  as  the  be^t 
rent  be  reserved,  and  so  as  no  premium  be  taken  for  the 
same.  The  natural  meaning  of  the  words  is,  that  such  a 
rent  is  to  be  reserved  as  is  the  best,  without  taking  any 
premium.  These  words  do>  not  constitute  two  conditions^ 
but  one  condition.  If  this  were  a  special  verdict,  the  judg* 
nient  ought  to  be  for  the  defendant. 

Then,  as  to  the  question  -Whclther  the  evidence  tendered 
should  have  been  'excluded  from  the  consideration  of  the 
jury.  Can  it  be  said  that  the^Ieaso  is  so  mairifestly  contrary 
to  the  terms  of  the  power  that  bo^videncii  could  establish 
ill  Here  is  a  covenant  that  the 'lessee' shall  support  ^he 
younger  children  at  a  certain  such.  'The  word ''  premium*^ 
does  not  comprehend  every  covenant  to  the  advantage  6f 
the  lessor,  or  onerous  to  thel^s^^:'  The  coknnidn' and 
proper  acceptation  of  ^'  pr^miutii^'i^  a'forigift,  br  sptn^thitig 
given  beforehand  by  way  6f  part  eoHsMehition,  and  there  is 
no  reason  for  e:itending  ttiemehnirr^'df  Ihd  wdrd  fiirth^h 


IjMqi^J^JuLMA^  T'SB.H^  ilV  WILL.  IV. 

It  hnpX,^lfr€vidfitf,  .t^attbi^  .dovenant  is  for  the  benefit  of 

t^e  lfP^9X^  .  Jtiis  laaHerfpf  evidenced    The  circumstances 

of  tN  ff^wily  O^ight  bl&  such,  that  this  agreement  was  bene* 

ficiat.toi.jthe^  l^^^e^.    The  annual  sum  to  be  paid  by  the 

lessee  .is,,i;ipaH^  biitJOpney  variea  in  value  in  different 

plaqeA^.ii^d,  AQ  Qourt  could  therefore  decide  that  the  leas^ 

wa^,.vi?|id((iQr  thi^  veysoa*    In  Ihe  Qaeensberry  case  it  is 

said»  ijh^  QQ)urt.ioust.  see  <  that  there  is  reasonable  care  and 

diligenp^  p)(^te4.  to-ge-t  such,  reat  as^  care  and  diligence 

beingfeifoi^e^jCjir^nistances  mark  out  as  the  rent  likely  to 

bi;  pt>teii|ecU\  M^^l;  that  <tbe  defendant  wished  to  shew  was» 

thatc^e^iiivdi  diligence  had  been  ecierted.'    In  Shannon  v. 

BroadstrcM^fXhe^  Court  allowed. an  inquiry  whether  the  cove* 

nant  to  lay  out  a,  sum  of  money  in  improvements  had  pre* 

ventefl  the  be^  renjt  from  being  reserved.     It  was  treated 

as^  a  matter  oC  fact*    In  Roe  v.  The  Archbishop  of  York^ 

the  question  whether  the  best  rent  had  been  reserved  was 

left  to  the  jury.    The  deed  must  be  taken  according  to  its 

legal  effect,  and  it  will  be  •  found,  upon  examination,  that 

this  covenant  cannot  be  enforced.    The  covenant  is  of  a  Executoriy 

ma^tter  to  be  done  after  the  death  of  the  lessor.     No  one  ^^^  ^L 

but  the  heir  can  sue.    The  executors  are  not  named,  and  sue  npon  a  co- 

cannot  sue.     IParke^J*  It  is  a  covenant  to  do  the  thing  with  their tes- 

durinff  the  term,  and  therefore  the  executors  can  sue.]  ^^^  ^°  '®^®'* 

^  cnce  to  a 

'  Ctir.  adv.  vuU.      chattel. 

•  111       ' 

la  the  course  of  tliisilermt  judgment  was  delivered  by 
l^ARKE^  J. — This  caae-w^s  argued' »  few  daya  ago  be- 
fore my  bi^o^her  TauHon^my  brother  jPir<V€son,  and  myself. 
The  only  question,  was*  whether  a  lease  by  tenant  for  life, 
linger  ^  ae^ement,  ^aa.cpnfbrmable  to  %  power  therein 
contai^^d  tp  l^es^  .fof:  pny  .term  not  exceeding  ten  years 
from  the  day^  9f  ,tbe.  ,fli^^^,of,  seven. yetira  from  the  day  of 
the  decease  of  .the.tepant  fqj^  Ufe,/f  aa  aa  >  there  be  reserved 
in  quch  lea^^.  ijie  bef^  Tfl^t^st.^ffnbe' gotten  fet  ihe  same, 
without  dicing  a^,fia^,pr.p;;^n(^iu,oitfoi^  the  nlaking  thereof/' 
The  tenatxt  for  lifq  gri||%ted.a  1^90e>for  aeven- years,  to- com^ 
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tHenoe  nfter  hen  death,  at  IM/i.. per  anniini,  .whtcbn  leave 
eohtaiiled  a'  covenant  by  tfa6  leiaea  during^  ilihQterai«  if  tbM& 
^reoosf  tlie  yottUger  cbildran  of  the  tenant  for  Ufe«<«bo^id 
'b(tDiiiiiediaiiddfl8iitNft8'to  neaide  ^uh.  the  lessee^ , to  permit 
them  1K>  do  sei^  and  to  find  and  provide  oieai^<  drink  and 
iodging,  611  being  paid  by  each  :th»  eum  of  7A  steiiiv^  per 
annum;  and  also  to  permit  and  sufferi  duting  Ihe  t^rm^mtfe 
of  the  sons  of  the  tenant  for  life  to  i«aide.witiit.th^  leisaee* 
and  also  to  find  him  beard*  lodgiog«  a«d  utearing  lappaaeiy 
without  having  any  aUowauNCe  of  oooipeoaatioo  .foxi  the 
tame*  The  lease  was  stated  to  be  granted  in  iQonsid^iation 
of  the  rent  and  covenants^  On  the  trial»  the  leainisd  ifOMn- 
sal  for  Che  defendant  offered  eridence  to  pirov^r.tlistrlbe 
rent  was  the  best  that  could  be  obtained;  but  mgr  bfiolibrr 
'ikuntwi  rqected  it*  ami  .held  that  die  lease  was.  UfHwivthe 
Aee  of  it  void.     . 

The  question  ia,  tvh^ther  .that  rulimg  was  right. 

It  seems  to  my  brother  Pa//fS4W  and  fnyt^^lf  that  it  was 
noti  and  that  there  should  be  i|  new  trial.  Unless  the 
Court  can  pronoun^  that  it  is  impossible  tbat  the  lease 
can  be  a  v^id  execation  of  the  power*  under  any  circupi- 
stances^  the  defendant  is  entitled  to  have  bis  parol  evidence 
submitted  to  a  jury*  Wbal  conclusiou  they  ought  to  come 
to,  is  quite  a  diffovent  question. 

The  power  required  that  the  best  rent  should  he  rf^served 
that  could  be  gotten*  without  taking  a  fine  or  premium  for 
making  it.  > 

.  Assuming  the.  power  to.  bav«  i«;iposed.  two  cpndj^ic^; 
first,  Ihfit  the  <  best  renf  should  be  neserved;.  midy.  sc;cpf^4iy« 
that  there  should  be  no.fin^  or  pcenMUOii  (afu)  (hat  is  ,to 
put  the  r€«ae  most  etvoogly.  Ag^iivt  ,\Up.  defen^^iy^*)  the 
question  is«  whether,  upon  the  face  of  the  l(^^fp^,it/P)^ly 
and  incontrov^rtibly  appears  that  either  of  the  conditions 
has  not  been  performed*  .       ! 

Firsi*  as  to  tho  fine  or  pnemium^ .  In  the  oi'4Wftry  ac- 
ceptation of  those  terms*  none  is  paid  or  taken:  and  if 
bfenefit^  to  the  tenant  for  life  be  equivalent  to  a  fine  or  pre- 
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mima,  iHme  appevrs;  for  it  does  not  necessarily  follow  i893. 
that  the  oovenamts  to  support  the  ohildren  are  beneficial  to 
tiM  inelber,  the  tenant  for  life,  as  all  the  children  werct 
growfi  up  and  bound  to  maintain  tbenisel^a,  and  ake  could  R^aM- 
not  b^  bomid  to  mainlain  tbetn  after  her  death.  Besides, 
so  Ar  as  relatds  to  the  daughters*  it  is  inaipossible  for  the 
Oouft'td  say  that  the  contract  is  meeuarikf  beneficial  to  the 
l0S«or»  if  she  were  bound  to  support  them;  for  it  may  be 
ben^fldal  to  the  leasee  t  and  so  far  as  relates  to  the  son*  it 
M  potfsibi^f'lhai  there  may  have  been  some  collateral  con* 
aideMtlidfli  for  it ;  as,  for  instance,  a  bequest  of  the  personal 
eMIeof  <lhe  lessor  to  the  eldest  son,  the  lessee.  If  then  the 
Cburt  cannot  pronounce  that  there  has  been  a  fine  or  pre- 
nmni;  \ht  only  remaining  point  is,  whether  the  Court  can 
say  ikM  tha  rent  is  not  the  best  that  could  have  been  gotten^ 

That  this  is,  generally,  a  question  for  the  jury^  cannot  be 
doubted.  Does  the  existence  of  the  above-qnantioned 
covenants  make  it  no  longer  so  i  Are  they  sp  clear  a  proof 
that  the  lessee  would  have  paid  more,  and  consequently 
that  this  rent  is  not  the  best,  that  no  evidence  could  ever 
prove  the  contrary  \  We  conceive  that  they  are  not  con-r 
elusive  of  this  question ;  and  though  it  is  highly  probable 
that  a  jury  would  think  that  the  bc^st  rent  was  not  reserved, 
it  is  certainly  possible  that  such  evidence  may  be  adduced 
as  to  prove  that  it  was. 

The  case  of  Shannon  v.  BroadUrtit  {q),  before  Lord 
JUdisdak,  is  a  distinct  authority  on  this  part  of  the  case ) 
for  he  held  that  a  covenant  in  the  lease  to  lay  out  200/.  it| 
improvements  did  not  necessarily  shew  that  the  rent  was 
less  than  might  have  been  obtained. 

For  these  reasons  we  think  that  the  case  ought  to  go  tq 

a  new  trial  (A). 

'    '  ' .  * 

TaumtoN|J. — There  will  be  a  new  trial  in  this  case, 
because  my  ruling  is  contrary  to  the  "view  which  has  beeq 

(•)  1  Scho.  &  Lefr.  52. 

{b)  This  was  a  written  judgment,  tho  following  Was  not. 
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taken  of  this  case  by  my  brothers  Parke  and  Patteton*  I 
am  bound  to  say  that  I  entertain  the  same  opinion  as  I  did 
at  the  trial.  I  have  endeavoured  to  bring  my  mind  to  the 
opinion  entertained  by  my  two  learned  brothers,  but  1  can* 
not  at  present  concur  with  them.  I  wilt  state  the  cireum'- 
stances  of  the  case.  The  tenant  for  life  had  a  common 
power  to  lease  without  taking  any  fine  or  premium.  In 
the  lease  granted  by  the  tenant  for  life  there  was  a  eove* 
nant,  on  the  part  of  the  lessee,  to  maintain  three  children 
for  21/.,  and  one  gratuitously.  It  struck  me  that  saeh  a 
covenant  necessarily  amounted  to  a  premium.  I  take  it 
the  word  ''premium*'  does  not  necessarily  mean  money* 
Money's  worth  may  coiistitute  a  premium*  Whether  %\L 
be  adequate  or  not  to  the  maintenance  of  the  three  children, 
the  obligation  to  maintain  the  son  gratuitously,  necessarilyi 
according  to  the  common  course  of  things,  was  a  loss  to 
the  lessee  and  a  gain  to  the  lessor,  and  is  not  to  be  ex* 
plained  away;  I  have  no  idea  how  it  can  be  explained 
ftway.  If  any  person  would  mftintarn  (bar  of  my  children 
in  this  manner,  I  should  consider  it  a.  benefit.  The  power 
ntay  be  exercised  on  two  conditions ;  that  the  best  rent  be 
reserved;  and  that  no  fine  or  premium  be  taken.  It  struck 
me  that  one  reason  why  it  is  required  in  powers  of  leasing 
that  no  premium  ehall  be  taken  is^  that  it  is  the  best  wi^  of 
keeping  secure  against  the  looseness  and  uncertainty  of 
parol  evidence  as  to  what  is  the  best  rent.  Supposing  this 
lease  had  been  made  seventy  or  eighty  years  ago,  it  would  be 
utterly  impossible  to  ascertain  what  was  the  best  rent  then; 
and  that  qnestion  is  avoided  by  requiring  no  premium  to.  be 
taken.  For  this  reason  I  thought  that  if  anything  had  been 
taken  by  way  of  premium,  it  was  sufficient  to  avoid  the 
lease.  Besides  which,  I  think  that  a  power  to  lease  should 
be  construed  strictly  and  rigorously,  because  it  is  a  power 
to  be  exercised  over  property  which,  upon  the  death  of  tlie 
donee  of  the  power,  becomes  the  right  of  another.  If  we 
cmee  relax  the  rigour  of  this  rule— : if  we^vice  op(;n  the  door 
to  evasion,  it  is  impo8$ib\e.  to  say  wh^re  it  will  ^nd,    There* 
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*»'«.J  «^l»J^'l^»f!^fl»^><1>W\iqfl'M,  j^  ^Jij^vejtrfed  to  agree  with 
*P»rP^o<Jh^,jC<Wtf.  b^it  JL,c(^viij^  ^ccec^.    Ldare  say  I 

n»W  Aei WflPf^StiltFWnpM^  W  error  ^py. 

-»iFiA?rSB|^ftN,,JtTiMiy  fbrotber^FVirieJiaa  already  gjiveD  my 
iWl«M|Ao  iVfbf^n  Ihlf  9fffe,gpQaxlqwn  for  n  new  trta],  either 
INtty^inUltiUirf  ^  PM>^(iii»i^;of  laUing  the  qnestion  in 

aSW*Wf  9vi|p9(^*'n  •««.{i;,j    j.<» 

i'il»'iii>   .-itMj  :i,..Mv.".  ..'  '   Rule  abaolMte* 

.\)V,«»,»vc  ij.'  ,f,j  •,;, .,  .  .        .  ... 

Gto»ENjANT  upoB  an  indenture  of  lease,  made  2d  June,  a  covenant  by 
lase^^^betahy  the  defendant  demised  to  the  plaintiff  cer-  }««>»•  ^*»a\ 
tain  mfesauages,  for  the  term  of  1 4  years,  at  the  rent  of  ^1 60;  the  nn^t!^ 
dnd.^cDyenaMted  thai  the  plaratiff  ;>fljff ng  the  yearly  rents  ^^l"^^^^ 
Meit%:  resetved  en-  the  eeperal  days  and  times  4rc.,  and  .quietly  enjoy, 
obundf^f  performing,  and  ke^ng  all  and  aingular  the  ditioiid  co"i^ 
covtfnanta,  conditions,  and  agreements  therein  contained*  ^^^^ »  ^?^  ^ 

|4ea  stating 
aihd  #hich  on  the  part  and  behalf  of  the  plaintiff*  his  exe-  the  non^pay* 

cutors/  administrators,  and  aasigns,  were  and  ought  td  be  "nLor  the  non- 
kept,  done/ and  performed  according  to  the  true  intent  and  perfonnance  of 
iheairiftg  of  these  presents,   should  and  kwfelly  might  byThe"lSwe 

peaceably  and"  quietly  have,  hold,  occnpVi  and  emoy  the  (to  insure),  is 
#-•  'tt  ^^  ^*r  to  an 

said  messuages,  with  the  appurtenances,  for  and  during  the  action  by  the 

said  terth "  6f  fotrrtefen  years,  determinable  nevertheless  as  >e«««o«^he 

.  covenant  for 

tnemnaftj^  IS' mentioned,  Wifhodt  any  let,  soit,  troublei  quiet  enjoy 
evlctloff, 6rhit^)^uption; dr,rrom|Or%tbedefendant,hisheira  "**"^' 
oV  asUgns,  'iir  atiypcrscm  or  persons  laivfully  claiming,  or 
tWMdlafrm;'btl  ffota,' 0*  lirfde^  Wm  <fr  them.  Breach :  that 
Jt:'Bl,  h^fuliy  dirimi^ii^vty,  frcrm,  dr  Under  the  defendant 
ehter^d'thtb'aM  cipbiY  one  of  the-'demised  messuages,  an^ 
sei^^d  arid  to6k  diVer^  goo(Js  and  chattels  of  the  plaintiff; 
as  a  distress  Tor' tenfb^for^  then  dte'to:fr'A.1Vom  <^ne 
J\  A\.  for  and  in  respe^  bf  the  use  aml'«fftenpatibn't>f  thtf 
VOL.  ir.  p  o 
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1898.  premises.  Plea^  (after  setting  out  the  lease  upon  oyidr, 
which  coiifained  a  covenant  by  the  defendant  to  th>e  plaib- 
tiiF  to  pay  the  rent,  and  to  insure  the  premises,  aiid  a  pto- 
viso  for  re-entry  in  case  of  breach,)  firsts  actio  Hon,  be- 
cause after  the  making  of  the  lease,  and  before  the  eboi- 
nritting  of  the  said  breach  of  coVenant|  rent  for  one  qiiirl^r 
of  a  year,  in  respect  of  the  said  premises,  by  tirtue  of ilM 
said  covenant  for  payment  of  rent,  contained  in  the  SiU 
lease,  was  due  At>m  the  defendant  to  the  plaintiff :  Yet  the 
plaintiff  would  not  pay  the  said  rent^  but  wholly  neglected 'so 
to  do.  There  was  another  plea  shewing  that  the  );>l^olfff 
had  uever  insured.  «  •    ' 

General  demurrer  and  joinder. 

FoUett  in  support  of  the  demurrer*  The  only  qytslidn 
is,  whether  the  payment  of  the  rent  by  the  tenant  i«  a'con* 
dition  precedent  to  the  performance  of  the  covenant  for 
quiet  enjoyment  on  the  part  of  the  landlord.  [PiirJ!pe#  J.  It 
has  been  expressly  decided  by  Hayes  v.  BiekersUijffi(u),  and 
Warren  v.  AUaUb)^  that  this  is  not  a  condition  precedent] 

The  CovBT  then  called  upon  the  defendant  to  support 
his  plea. 

BarstwoDf  for  the  defendant.  Upon  reason  and  the  au- 
thority of  the  cases,  it  is  submitted  that  this  is  a  condilien 
precedent.  To  shew  what  the  opinion  of  the  profession 
is,  Piatt  on  Covenants  may  be  referred  io{e)k 

First,  as  to  the  reasonableness  of  such  construction. 
The  lessor  demises  the  land  to  the  teoap^,  and  the  lease 
contains  a  covenant  on  his  part  for  quiet  ^i^ojmftntk  >  |f 
this  were  the  case  of  a  simple  demise  without  any  contmct 
for  quiet  enjoyment,  the  landlord  would  be  bound  to  pro- 
tect  the  tenant  although  he  had  not  paid  rent.  The  coive- 
nant  for  quiet  enjoyment  is  inserted  for  the  purpose  of 

(a)  a  Mod.  34;  Vaa^.  U8;  (&)  T.  Jonei^  gO<i. 

and  t  Freem.  194.  (c)  Pa|(e  loa 
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limitiqg  tbe  lessor's  liAbilii^.  Nokee^'a  case  («),     lo  Plati  on        lasa. 
CavcMi»l«>  4^  the  cases  upon  this  svbjecti.^fffi./caUecttd^      )f^'^^^ 
The  object  ia  wtroducing  tim  GQven«at  wsis  u^  tbe  irat  «^ 

plape  40  .liowt  the  responsibility  of  the  landlordi  from  a  Bter. 
general  liability  in  respect  of  the  acts  of  all  persons  to  a 
liability /eonfioediliO  the  acts  of  persons  cUiming  undei  bin; 
aaad  secondly,  as  tbe  defendant  contends,  to. make  tbe  cove- 
nant  fqr  iyiiet  epjoym^  depeiid«at  upon  the  perforniwce 
by  iht  tennnt  jqI  all  the  covenants  entefed  into  on  bis  part. 
•Ascording'tfl.tbe  grammatical  constrnction  of  tbe  language 
uaedi  the  perfcraaance  of  the  lessee's  covenants  is  a  condi* 
tion  precedent  to  tbe  lessor's  liability  to  protect  After  the 
covenants  on  the  part  of  the  lessee  have  been  exhausted, 
then  comes  this  covenant  on  the  part  of  the  lessor,"  you  paying 
the  rent  &c  shall  quietly  enjoy  the  premises."  The  lease 
contains  also  «  proviso  for  re«-entry  in  case  of  non^perform- 
ance  of  any  of  the  covenants  (6).  Immediately  after  the 
tenant  had  made  default  in  not  paying  his  rent,  the  landlord 
might  have  brought  e|ectment,  laying  the  demise  the  day 
after  the  deCaulty  and  might  have  treated  him  as  a  trespasser. 
If  the  landlord  can  treat  the  tenant  as  a  trespasser,  how  can 
the  tenant  sue  the  landlord  in  respect  of  another  person's 
entering  and  distraining  upon,  him?  IDenman,  C*  J.  Ac- 
cording to  your  argument,  though  the  landlord  afterwards  ac- 
cepted rent,  he  viK>Bld  not  be  bound  to  protect  the  tenant.] 
The  argument  need  not  go  to  that  extents  [Parke,  J.  That 
Mthe'coDseqnenceof  it.}  If  in  thisr/oakK  the  landlord  bad 
accepted  the  rent«'that  mightihave  been  replied.    In  Hayes 

(a)  4  Co.  Eep.  80.  inent  of  rent  up  to  tbe  tipae  of  »an 

'  '(9)  uihci  lease' lis/d  contained  a'  Sctaal  entry,  wkbout  process,  or 
provitd^r  midcing  tto  Isass  ftbioo  >  tft'the  day  of  ths  dstoilis  hii4hi 
IjiuHy  t^pfk.n^npfj^^Q^.o^Mnt,,  .,th^  dedaratum,  where  the  lessor 
then  as  no  entry  would  have  been  proceeds  by  ejectment;  and  it  ap- 
necessary  to  defeat  this  c/uUtel  in-  pears  to  be  reasonable  that  the  war-  * 
terest,  file  proviso  would 'probAbl^'"  Hit^ty  of  qui^t  enjoyment  by'tlie 
^av»  been  aigood  hsfi  to  tbs  iwitien.  -'  1  Idnordbof td  'be  «04f Kttoii ve  Mrith 
Bat  where  the  proviso  merely  gives  the  liability  to  pay  rent  on  the  part 
the  lessor  power  i6  f  e^A/er,  the      of  the  lessee.  "^ 

lessee  remains  liable  to  the  pay* 

O  O  2 
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1839.  V.  Bickerstaffe  (a),  there  waa  qo  proviso  for  re•^lltry  in  case  of 
non-performaDce  of  the  covenants  (6).  Tb^a  ia  an  4ioony« 
mous  casein  Leonardos  Reports (c)  which  is  directly  con^* 
frary.  It  is  thus  stated*-''  A  lease  for  years  is  made  by  deed 
indented  rendering  rent,  and  the  lessor  covenants  that  the 
lessee  paying  his  rent,  shall  enjoy  the  land  demised  for  the 
whole  term.  The  lessor  did  not  pay  the  rent»  and  after- 
wards was  ejected  by  a  title  paramount.  By  Walinsiegf' nnd 
Wyndham,  Jnsiicea,  the  covenant  is  conditional^  and ^  that 
the  lessee  should  not  have  advantage  of  it  if  he  did  not-per** 
form  the  condition  which  is  created  by  thin  word,  (paying). 
Periam,  Justice^  was  strongly  to  the  contrary;  that  is^ithat 
the  word  (paying)  did  not  create  a  condition.'*  Simpw$  v. 
Tilierell{d)  establishes  the  same  principle. 

Per  Curiam. — ^The  covenant  for  qiuet  enjoyment  was 
not  conditional^  and  there  must^  therefore,  be 

Judgment  for  tlie  plaintiff. 

(a)  Vide  ante,  560.  (c)  4  I^on.  50,  case  cixx. 

(b)  Vide  ante,  561  (5).  (d)  Cro.  Elii.  «4«. 


RickmAn  and  another  v.  Cabstaihs. 

^uZ'^^  Assumpsit  upon  a.  policy  of  insurance.  The  first 
upon  a  ship      count  of  the  declaration  stated,  that  on  the  5th  July,  1830» 

and  cargo  ''at 
and  from  tlie 

coast  of  Africa  to  her  port  and  ports  of  discbarge  in  the  United  Kingdom,  beginning  the 
said  adventure  upon  the  said  goods  and  mercbnndize  fVom  the  loading  thereof  aboara  the 
said  ship  iwentyfour  hours  ajter  her  arrival  on  the  coa$t,*'  Held,  that  ao  part  of  the  out* 
ward  cai^go  was  covered  by  the  policy,  it  not  appearing  on  the  face  of  the  policy  that 
the  goods  on  board  previously  to  the  arrfival  on  the  coast  of  Africa  were  intended  io  b6 
insured.  Held  also,  tliat  a  memorandum  valuing  the  cai^  at  a  certain  sum,  did  not  ope* 
rate  to  make  the  policy  extend  to  cover  a  loss  of  portions  of  the  outward  cargo,  which 
continued  on  boara  after  the  vessel  had  arrived  oa  the  csast.  - 

Where,  in  an  action  against  an  underwriter  upon  a  valued  policy«  evidence  of  the  value 
of  goods  on  board  was  gone  into  at  the  trial,  and  parts  of  the  cargo  not  covered  by  the 
policy  were  included  in  the  calculation,  the  Court  sen(  the  case  back  fur  a  new  trial. 

In  the  case  of  a  valued  policy,  if  unrt  of  the  cai^n  be  not  on  board  at  the  time  of  the 
loss,  the  assured  cannot  recover  as  tor  a  total  loss.    Stnd^ie, 
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the  plaintiffs  caased  themselves  to  be  iusured  at  and  from        18S3. 

the  coast  of  Africa  to  her  port  or  ports  of  discharge  in  the 

United  Kingdoni|  with  libertj  to  touch  at  all  ports  and  v. 

places  whatsoever  and  wheresoever,  to  trade  backwards  and    v^^wtaus. 

forwards,  and  forwiirds  and  backwards,  and  in  any  order, 

with  leave  to  call  nt  or  proceed  to  the  Azores,  &c.,  and  all 

African  islands,  and  all  rivers,  for  any  purposes,  upon  any 

kind  of  goods  and  merchandizes,  and  also  upon  the  body, 

tackle  &€<  of  the  ship  Mary,  beginning  the  adventure  upon 

the  sftid  ^oods  and' merchandizes  from  the  loading  thereof 

aboard  the  said  ship  twenty-four  hours  after  her  arrival  on 

the  coast  •of  Africa,  upon  the  said  ship,  &c.,  including  the 

risk  in  boats  and  craft  in  loading  and  unloading,  and  so 

should  continue  and  end«re  durmg  her  abode  there  upon 

the  said  ship  &c.,  and  further,  until  the  said  ship,  with  all 

her  tackle  &c.,  and  goods  and  merchandizes  whatsoever, 

should  be  arrived  at  her  port  of  discharge  in  the  United 

Kingdom,  upon  the  said  ship  8cc.,  until  she  had  moored  at 

anchor  twenty-four  hours,  and  upon  the  goods  and  merchant 

dizes,  until  discharged  and  safely  landed,  with  liberty  for  the 

ship  8cc.  to  proceed  to,  touch,  and  stay  at  any  ports  and 

places  whatsoever,  to  dock  or  heave  down,  to  load,  unload, 

re-load,  sell,  barter,  and  exchange.     That  the  assurance 

was   declared  to  be  on  the  ship,  valued  at   1,200/.,  and 

on  the  cargo,  valued  at  4,800/. ;  and  that  the  defendant 

became,  in  consideration  of  8/.  85.,  an  insurer  for  200/» 

Averment,  that  in  the  course  of  the  voyage  and  adventure, 

to  wit,  at  the  coast  of  Africa,  goods  of  the  value  of  4,800/. 

were  shipped  on  board  the  ship  mentioned  in  the  policy ; 

that  the  plaintiffs  were  interested  to  the  amount  .assured ; 

that  the  ship,  with  the  said  goods  on  board,  was  in  good 

safety  at  the  coast  of  Africa,  and  had  remained  for  twenty^^ 

four  hours  after  her  arrival,  and  afterwards  sailed  with  the 

goods  on  board  from  Sierra  Leone,  and  proceeded  from 

thence  to  divers  other  ports  and  places  on  the  coast  of  Africa^ 

where  sbe  touched  for  the  purposes  of  trade;  that  on  19th 

August,  1830,  at  Apollinia/  on  the  coast  of  Africa,  some 
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of  the  goods  so  shipped^  of  the  vaht^  of  1^000/.,  b^g  in  a 
canoe^  were,  by  the  pefih  of  the  sea,  suttk,  aiid  Wholly  I6§t\ 
and  that  at  the  aame  place^  the  best  tmthof  of  thk  «thi)^'%«t 
also  losi  t6  the  plain tiffii  by  the  perilafof  the  sea^  tfaat'SAel*' 
wards,  on  1st  January,  )6dl,  at  Prince's  ItMsd,  tmAti 
goods  and  merchandize,  being  part  of  the  cargo/ wet^e  taben 
and  carried  away  by  some  person  unknowvr,  and  were  wholly' 
lost  to  the  plaintiffs ;  and  that  on  1st  Noveanbe^,  I8S1,  Mar 
a  certain  place  called  Axim,  on  the  coast  of  Afrtck,  the  aUp; 
with  divers  other  goods  and  merchandi)tes  of  the  filHititiAfi 
which  had  been  abipped  on  said  voyii^e,  and  were  then  M' 
board  the  same,  of  the  value  of  10,000/.,  a!nd  1>^iitg  fhd 
cargo-  in  the  said  policy  of  assurance  mentioned,  by  the 
perils  and  dangers  of  the  seas  Sec.  was  whoHy  wrtdkhdy 
foundered,  sunk,  and  was  wholly  lost  to  the  ^hititifis.  '  Of 
ail  which  defendant  had  notice,  and  was  requested  tol  pMy 
the  said  sum  of  200/.(iy).  At  the  trial  at  the  Lottdoii#it« 
tings  after  last  Hilaiy  term,  before  Deimian,  C.  J.  tbe  MUfw^ 
tng  facts  appeared  : — 

The  plamtiffs  insured  the  Mary  as  stated  in  the  dedann 
tion.  The  ship  sailed  upon  her  outward  voyage  in  Aprily 
1850,  and  arrived  on  the  coast  of  Africa  on  the  I  at  of  Junc^ 
iSSO.  She  was  wrecked  in  June,  1831,  more  than  twelve 
mouths  after  the  policy  had  attached.  The  vessel,  in  the 
first  instance,  sailed  to  Sierra  Leone  with  her  ontWMxl  eaifo 
on  board,  and  then  took  in  a  ({iiantity  of  beads  and  ollwr  «r« 
tides,  for  tbe  purpose  of  trading  on  the  coast  Of  Afiica, 
some  of  which  were  afterwards  lost  at  Apbliitisa  by  tbe'4ipi> 
setting  of  a  canoe  which  was  conveying  them  to  tbe  afaoi^ 
The  captain,  in  the  course  of  the '  voyage,  obtain^  Id  «x«> 
change  a  quautity  of  gold  dnst,  400  ounces  of  ^Hridf  s^as 
stolen  at  Prince  Edward's  island.  Thef  ship  afiterwindS  pro» 
ceeded  to  Axim,  where  i(he  was  ^redLed,  hatiii^  at  41^  MMa 
on  board  a  quantity  of  oil,  gold  dnst,  and  otiier 'goods  p&h- 
chased  since  her  arrival  at  Sieri-a'  liebhe,  and  aho  a  poitiM 


(«)  The  dieclaratioo  contained  ether  ioouats,  opoa  wllicli  no  ^kit  arosa* 
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of  Aba  fwga  wbiok  »h^  had  brpui^t  to  Sierra  J>ona  fr^m  tass. 
£9gb|iid^  l^.lbe  valpie  /9f  800/.  AJbout  twenty  puncheoos  of 
oil^,iirJ»idi  bid  been  p^rcba8^d,  bad  oot  yi^  been  r^c^iv^ 
m  bmd4  li  being  obj<eelad  by  CampbM,  S;  G.  for  cb#  Casstairs. 
dfftmdtPt^  Am  ikm  poUey  muet  be  opeMd,  hecaute  the 
«bap  bftd  noi  on  board  tbe  wbole  (cargo«  nybich  waa 
i0tapd«d.|K>  ba  valued;  ai^ideiice  waa  given  to  abew  tbai  tbe 
nvigp  OP  Jboard  at  tbo  Avm  of  tbe  wreck  waa  of  ibe  vabie  of 
4,^KX)/*  .  la  tbia  amount  tbe  portion  of  tUe  outward  cargo 
rafwiiring  on^  i>o^rd  waa  iK»clud«d*  Tbe  L^nod  cbief  Jjus*- 
UfP^  IbongilH  ibfi^  the  policy  poir«red  tbe  oiajtward  <argO|  aiid 
apif rdi^  wiw  /((muhI  for  itbe  plaintitf*,  daniagei  4#S00/. 

.  .  •       •    •  • 

',(3<wipfef//»g>  0^  moved  for  a  riik  niu  Sof  a  new  tiy^#'o9  tbe 
grfNAd  #f  madii^acuon  by  dl»e  learned  judge  in  diractii^  the 
iwry  thai  ibe  poli<;y  vtm  a  yalued  o0e,  a^d  that  ibe  outward 
cargo.  WMI  foveyed  by  tbe  juaaiAraince;  aad  also  on  tbe  ground 
4b»t  Ibe  jn^  aboudd  have  d^nd^d  frow  tbe  valuMM  in 
the  policy  dw  yaii«a  of  tbe  oil  aaved,  of  ^  1^  ounces  of 
gaU  4«at  aavod^  and  the  400  ounces  takeiu  out  of  the  abip 
4(t  Pciwe  £dw«rd'a  la)an4.    A  raie  niai  waa  ^dbtain^d ; 

Sir  /« JSmrt^,  F.  P^lhck,  wA  BUkMmney  now  :shewed 
QiNlffft.  Tte  p^lky  pwporta  )^o  b^  ofiei^ed  op  a  veaad 
abou^liO  tcade  tp  jtfie  Apa#t  of  Africa^  fm  her  voj^ge  put, 
wtajile  WUaiwtM^  thf^^^  md  uiHU  b^  ^-ejUirn  iiM^  a«  Eug^ 
mwt.  The  fw^9iM«  ^f  Abe  poli|:y  are, ''  «t  aod  frpm  the  coas^ 
«yr  ASru;if^  t»  b^.port  or  j^orfts  f>f  discharge  ip  tbe  (JuiAed 
U'vni^^m»  Mp«9iP  fbe^ooda  aud  line  Ahijp  Mary  4  "  ''  beginning 
^beadwiiuuse "iLpoii  i^  «aad  goods  atid meac^bAndi^s fj;oi9 
^M^S^iim  Aw^  aboard  4Ehe  aaid  abip  .lwentyr£pur  hom^ 
aililer  ia^  .aa^iveji  on  .^le  coast  of  Africa-''  Then  thene  10  jt 
iMimvcwiim  Abet  ibe  st^  19  v^wod  at  usoof.^  nod  tbe 

cargo  at  4,900/.  The  defendant  wanted  to  shew  that  this 
was  an  c^en  policy^  and  contended  that  he  had  a  fight  to 
open  it  on  two  grounds ;  firsts  that  partof  the.outMMd  cargo 
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was  on  board|  aDd  that  die  policy  was  not  intended  to  cover 
goods  shipped  for  the  outward  voyage  ^  and  secondly,  that 
part  of  the  homeward  cargo  had  not  been  shipped.  From 
the  cases  which  have  been  decided  upon  this  pointy  it  is 
clear  that  the  policy  can  only  be  construed  io  extend  to 
insure  goods  shipped  in  Africa  to  come  home.  In  Ri^ 
berUon  v.  French  (a),  where  a  ship  and  goods  Were  insured 
"  at  and  from  all  and  every  port  on  the  coast  of  Brazil,  and 
after  the  17th  September  to  the  Cape  of  Good  Hope, 
beginuing  the  adventure  upon  the  goods  from  the  loading 
thereof  aboard  the  said  ship  at  all  or  every  port  on  the 
coast  of  Brazil;  and  from  the  17th  September^  1800,  and 
upon  the  ship  in  the  said  manner/'  it  was  held  that  the  4:wrgo 
must  be  shipped  upon  the  coast  of  Brazil ;  and  the  Court 
thought  that  upon  the  face  of  the  policy  it  was  intended  to 
cover  a  return  cargo.  This  case  was  followed  by  SfUia  V. 
Woodman  (6).  There  the  insurance  was  at  and  from  Got- 
teuburgi  *  to  a  port  in  the  Baltic.  The  Court  held  the 
policy  did  not  attach  upon  goods  laden  before  the  vessel 
arrived  at  Gottenburg,  The  reason  of  that  decision  seems 
to  have  been,  that  if  an  average  loss  should  arise  in  conse- 
quence of  damage  done  to  the  goods,  it  would  be  impos- 
sible to  ascertain  whether  it  had  been  sustained  before  the 
ship's  arrival  at  Gottenburg  or  afterwards.  These  cases 
have,  however,  been  much  shaken  by  subsequent  decisions. 
In  Hunter  v.  Leatkley  (c)  the  words  of  the  policy  were,  '^  at 
and  from  Singapore,  Penang>  Malacca,  and  Batavia,  all  or 
any  of  them,  to  the  ship's  port  of  discharge  in  Europe,  with 
leave  to  touch|  stay,  and  trade  at  all  or  any  ports  or  places 
whatsoever  and  wheresoever  in  the  £ast  Indies,  Persia,  or 
elsewhere,  upon  goods  "  in  certain  vessels,  **  be^^inning  the 
adventure  from  the  loading  thereof  aboard  the  said  ships  as 
above."  The  ship  took  goodd  on  board  at  Lourabaya ;  and 
It  was  held  that  these  goodd  were  protected  by  the  poKcy* 


I 
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(it)  4  East,  130. 

(b)  S  Taunti  410;  16  East,  188,  n. 


(e)  10  B.  &  C.  858. 
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Id  BeU  v»  Hobson  {a),  Lord  Ellenborough  said;  that  a  very 
strict;  and  certainly  a  construction  not  to  be  favoured,  and 
still  leas  to  be  extended,  was  adopted  in  the  case  of  Spitid 
V.  Woodman  :  and  that  if  there  be  auy  thing  to  indicate  that 
^  prior  loading  was  contemplated  by  the  parties,  it  will  re« 
lease  the  oase  from  that  strict  construction.  The  policy  in 
Bell  V.  Hobaon  was  at  and  from  Gdttenburg  to  any  port  in 
the  Baltic.  It  contained  the  usual  printed  words,  *'  begin- 
ning the  adventure  upon  the  said  goods  from  the  loading 
thereof  on  board  the  said  8hip>"  and  was  declared  to  be  in 
continuation  of  former  policies  from  the  original  port«  The 
Court  held  that  the  policy  covered  goods  not  loaded  at  Got« 
tenhiirg.  This  is  a  parallel  case*  The  stipulation  that  the 
vessel  is  to  be  at  liberty  to  go  from  place  to  place  on  the  coast 
of  Africa,  informs  the  underwriters  that  this  is  a  trading 
voyage,  and  that  the  subjectrmatter  of  the  insurance  is  that 
which  the  ship  may  have  contained,  during  the  whole  of 
the .  voyage,  from  the  time  ahe  began  to  trade.  This  latter 
stipulation  as  to  twenty-four  hours  would  lead  them  to  sup-^ 
pose  that  some  former  pcdicy  had  expired,  as  in  trading  voy^ 
ages  the  risk  always  expires  twenty-four  hours  aftef  the 
arrival  of  the  vessel.  Then  there  are  the  words^ "  that  the  risk 
of  boats  and  craft  in  loading  or  Unloading  is  to  be  included/' 
These  written  words  control  the  printed  words,  ''  from  the 
loading  thereof."  Gladstone  v*  Clay  {b)  shews  how  slight  a 
circumstance  the  Court  will  lay  hold  of  to  distinguish  a  case 
from  the  rule  laid  down  in  Spitia  v.  Woodman.  In  Glad- 
stone  V.  Clay  the  words  of  the  policy  were,  **  at  and  from 
Pemambuco  to  Maranham^  and  at  and  from  thence  to  Liver-* 
pool,  beginning  the  adventure  upon  the  said  goods  from 
the  loading  thereof  on  board  the  said  ship,  wheresoever^ 
&c./'  and  the  policy  was  held  to  cover  goods  loaded  at 
Liverpool.  The  policy  should  be  construed  as  if  *^  from 
the  loading  thereof"  were  entirely  struck  out,  and  the 
printed  words  stood  without  them.     A  policy  of  insur- 
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18SS.  mcc  Ib  a  very  peculiar  iosteumeBl^  ancieai  in  -^Ct  (wm,  aad 
not-  vjtty  inleUigiMe  ki  •onw  <rf  its  pa9tieulaf%  awl  gnKasve 
to  many  donbtt^  difficiUt  of  aoliilioD  withoiit  Inefowca  to 
ti^i  (Nnuetioa.  In  Roiettmu  v.  Fmtei,  tl  la  aaM  by  iImi 
Goitt%tthai  wh«t  naeeaaary,  th^  wiilleD  «roc4B  will  ooalaol 
^  aaiae  of  thoae  paita  of  the  prinlBd  pdiay  t»  whidi,  in 
aoutid  conalnictfoo  and  by  raaaonable  inferance,  Ifaey  nniy 
appear  to  apply. 
Second  point:       11.  In  Shmme  V.  FdUmia^  whidi  i»  m  remafkaUe  caaa 

to  ahear  tk  importance  of  a  vokied  policy^  at  araa  hfM  thai 
if  tke  goods  be  of  the  aatintaAad  aaloe  wbon  the  abi|^aaila^ 
tbe  nndcrwiiter  wiH  be  bounds 

If  a  party  pntt  hta  gooda  bon&  £de  on  bMrd  tbe  abipi 
beiievnig  dioni  to  be  of  tbe  oiiiaaatied  vahie  «t  Ibe 
vben  the  ahip  aaiia,  and  it  atenanrda  nppenra  ihat 
raaaon  to  an ppoae  that  tbey  are  not  ondly  of  tbat  Taki^ 
tbe  nnderwriter  aumot  open  tbe  policy  and  inspire  into 
tbe  vabie  of  tbe  goods.  In  Momtgommf  v.  Eggimlmi(^ 
which  nvas  an  action  npon  n  laincd  palicy  npon  fraf^ 
Laid  lEcnyon  beld,  that  if  ibe  Cranaaction  ms  bonA  fida» 
the  aasnred  was  entitled  to  raeoeer  tbe  inll  noMMMt,  ne^ 
wathatnnding  ontf  m  put  of  Ae  foods  were  on  baaad 
at  Ae  imm  tbe  sUp  wna  loet.  If  iba  argnmsnt  on  tbe 
otber  side  paevails^  Ibe  aaannad  srsU  for  tbe  fntoim  be 
bonnd  to  |iiiA  tbe  aibofe  cargo  on  board,  nnd  wiH  swt 
he  able  to  sanke  any  eacbange  witbont  fanting  dw  paiicy 
opened.  Indapandentiy  <if  Ibe  ann  ^f  MGC  *be  mine 
af  Ibe  pnt  of  the  oniward  cargo  raoMriaing  sn  tbe  abip» 
it  was  pDOfed  that  tbs  iUU  iiainwnt  of  tbe  pafay  wm 
en  board  oacept  abont  36L  If  4be  poliqr  be  openndt  elill 
the  inoasoe  prioe  of  tbe  foods  is  nai  tbe  proper  aaadcof 
cetintating  4be  'vabie.  Tbe  very  object  mt  a  aidnad  policy 
is  to  present  iki%  it  being  qnito  dear  abat  such  n  paiea  is 
no  reaanoenitBon  to  tbe  ssnaiif>d« 

(a)  3Eastyl09.  Maule  &  Selw.  313;    Etches  v. 

(b)  3  T.  R.  36S.    And  see  Da-      Alian,  1  Mann.  &  Ryl.  157. 
vid$on  amd  amotker  v,  Wi(la$^f  1 
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dtrnphdU  S«  G.  aod  Mank,  contrA.    [Dfnmffii,  €•  J«        inss. 

Upon  the  question  whether  or  not  the  otitward  cargo  it 

jDMired/  we  do  not  think*  it  nec^sar^  to  {rouble  jou.    Upon 

ihe  other  point  we  should  wish  to  hear  you.]    If  there  be    Caistaim. 

•  valutrlion  of  gocfds  or  of  freight,  the  assurer  b  only  bound 

by  that  valuation^  if  those  goods  are  on  board.    [Parke,  J. 

Then  the  question  is,  whether  the  valuation  was  intended 

to  extend  to  all  the  goods,  whether  part  of  the  ontward 

cnrgo  or  ooL]    The  Courts  has  intimated  that  the  policy 

does  not  cover  the  ontward  cargo.    There  is  no  distinction 

between  an/insurance  on  freight  and  goods.     In  Fci-bet  and 

mMother  y.  AspinalHfl\  the  ship  was  lost  when  a  part  only 

of  the  goods*  the  fneight  of  which  was  insured/  was  on  board* 

the  Conrt  held  that  the  vakiatioii  must  be  opened,  and  that 

the  aaaurad  could  ooiy^  reee^er  for  the  portion  of  freight  on 

,the  goods  lost     In  that  case  Sham  ▼.  Ftlion  and  Mfm^ 

gomtry  t«  E^hUon,  were  considered.     [Parke,  J.  Then 

comes  the  difficulty*  how  is  the  pcoportion  to  be  found* 

which  does  not  seem  to  have  been  taken  into  consideration 

in  Forbes  v«  Aspimdl9    Paiieton,  i«  This  being  a  valued 

policy*  and  worded  as  it  is,  I  think  that  it  must  apply  to  the 

whole  of  the  cargo  on  board*  when  the  ship  had  arrived 

ilventy-four  hours  on  the  coast  of  Afiica.]     If  the  whole  of 

what  was  valued  be  not  lost,  the  assiwed  cannot  recover 

for  the  whole.     The  part  which  was  not  put  on  board*  and 

which  was  not  lost,  continued  to  be  the  property  of  the 

assured*  and  it  would  not  be  fair  to  give  him  the  value  of  the 

whole.    It  has  been  assumed  in  the  course  of  the  argument* 

that  there  waa  an  outward  policy*  ezpiriog  twenty-four 

hours  after  the  arrival  of  the  vessel  on  the  coast  of  Africa* 

but  that  does  not  appear.    And  if  there  had  been  such  a 

policy*  it  is  probable  it  would  have  been  in  the  usual  for^i* 

and  th^t  Uie  goods  would  have  been  protected  until  landed  at 

the  several  ports  on  the  coast.    If  the  outward  cargo  is  not 

to  be  considered  in  die  valuation,  then  the  policy  may  be 

opened*  in  conseqaence  of  the  abstraction  of  the  oatwaid 

(a)  IS  East,  SSS. 
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cargo.  If  there  were  no  goods  on  board  it  might  be  opened^ 
so  if  there  were  a  few.  [Patteson,  J.  The  case  of  no  goods 
affords  no  presumption,  because  there  could  be  no  loss.] 
Suppose  the  value  of  the  goods  on  board  had  been  600/*, 
and  of  the  goods  on  shore  MOOOL,  and  the  latter  had  come 
safely  to  the  hands  of  the  plaintiff,  he  could  only  have 
recovered  800/.  The  Court  has  been  asked  to  strike  out 
some  of  the  words  of  the  policy.  If  those  words  are  imma- 
terial, they  sbbuM  jkotlbaveb^en  inserted  in  the  declaration. 
The  difficulty  of.  ascertaining  the  amount  of  average  is  not 
so  great  as  to  make  it  necesisary  to  reject  the  words  in  the 
policy,  "  from  the  loading  thereof  &c.''  It  appears  from 
Stevens  on  Averages,  that  there  are  innany  other  cases '  in 
which  the.  average  is  difficult  to  compute./.  Suppose  the 
goods  are  valued  at  1000/.,  and  a  thousandth-  part  is  lost, 
the  insurer  ought  to  pay  a  thousandth  part  of  the  valuation, 
which .  he  has  allowed  to  be  put  upon  the  whole  .cargo, 
without  considering  its  real  value.  Here,  the  method  of 
calculating  the  average  would  be,  by  seeing  the  proportion 
which  the  part  lost  bears  to  the  whole  amount,  4,800/,  The 
general  meaning  of  parties  in  effecting  a  policy  of  insurance, 
is  to  have  an  indemnity,  and  nothing  more.  This  is  a  par- 
tial and  not  a  total  loss.  The  party  is  therefore  enti|led  to 
be  paid  only  for  that  which  he  has  actually  lost. 


Cur.  adv.  vult* 


The  judgment  of  the  Court  was  now  delivered  by 
Denm  AN,  C.  J. — In  this  case,  it  is  with  regret  that  we  find 
ourselves  obliged  to  come  to  the  conclusion,  that  the  plain- 
tiffs are  not  entitled  to  recover  for  a  total  loss ;  because  it 
.appears  very  likely  that  the  assured  intended  by  this  policy 
to  insure  both  the  outward  and  homeward  cargo,  ancC^to 
have  valued  both,  inasmuch  as  a  great  part  of  the  outward 
cargo  would  in  such  a  voyage  remain  on  board^.  and  would 
be  continually  varying  in  the  course  of  barter ;  and  nothing 
is  more  probable  than  that  the  entire  cargo  should  be  valued 
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to  prevent  difficulty  of  valuation  in  the  case  of  loss.  Un- 
fortunately, however,  they  have  used  words  which  will  not, 
we  think,  effectuate  that  intention.  The  question  in  this 
and  other  cases  of  construction  of  written  instruments,  is 
not,  what  was  the  intention  of  the  parties/but,  what  is  the 
meaning  of  the  words  they  have  used?  The  cases  of 
Robertson  v.  French  (a),  Spitia  v.  Woodman  (b),  Horneyer 
V.  Lmhingion  (c),  Langhom  v.  Hardy  and  others  (J),  have 
established,  that  when  the  policy  is  upon  goods  ''  from  the 
loading  thereof/'  either  at  a  particular  place  or  in  blanks 
upon  t  voyage  from  one  place  to  another,  it  does  not  attach 
upon  goods  previously  on  board.  But  this  being  a  strict 
construction,  has  been  relaxed  where  there  was  any  thing 
upon  the  face  of  the  instrument  to  satisfy  the  Court  that 
the  policy  was  intended  to  cover  goods  previously  on  board. 
Thus  in  Bdlv.  Hobson(e),  where  the  policy  was  declared 
to  be  ^'  in  continuation  of  others,*'  which  were  upon  a  voy- 
age to  the  port  from  which  the  risque  insured  began;  and  in 
Gladstone  v.  Clay  (f),  where  the  words  used  were  ^*  where- 
soever 8cc."  it  was  held  that  the  assurance  was  not  confined 
to  goods  put  on  board  in  the  course  of  the  voyage  insured. 

The  question  then  is,  whether  any  thing  is  disclosed  upon 
the  face  of  this  policy,  by  which  the  Court  can  be  convinced 
that  it  was  intended  to  attach  upon  the  outward  cargo ;  the 
nature  of  the  voyage,  of  which  the  underwriter  must  be 
presumed  to  be  cognizant,  being  also  taken  into  considera- 
tion. 

The  only  circumstance  which  can  have  this  effect  is  the 
memorandum,  which  declares  the  insurance  to  be '' on  the 
cargo  valued  at  4,800/. ;''  and  it  occurred  at  one  time,  to  a 
part  of  the  Court,  that  this'  raised  a  presumption  that  the 
parties  contemplated  such  a  cargo  to  be  the  subject  of  the 
assurance,  as  was  capable  of  being  valued  at  the  full  amount 
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1833.        iii$Ureci>  whoi  the  policy  attached^  t\  e.  wbeii  the  ship  had 
fticxMAv     A'l^^^d  twenty-four  hours  on  the  coast  of  Afrtqa,  and  that 
V.  the  entire  cargoy  consisting  of  outward  and  homeward 

goods»  would  alone  answer  the  description.   • 

If  this  were  dearly  the  moaning  of  this  olansa,  we  agree 
that. we  might  reject  or  qualify  the  words  ^'  flnom  the  load- 
ing thereof  aboard  the  said  ship/*  as  we  certainly  might 
have  done  if  it  had  been  said  expressly  in  the  memorandum, 
^^  that  the  insurance  was  on  the  cargo  both  outward  atid 
liomeward,  valued  at  4|800/."     But  the  difficulty  is  to  make 
out  that  this  is  clearly  the  meaning  of  the  nteaiiorandMsii  in 
question.    Suppose  the  words  of  the  memorandum  had 
been  ^^  on  the  homeward  cargo/'  valued  at  the  sam.^  sum, 
would  there  have  been  any  inconsistency  in  making  such  a 
valuation;  and  would  the  fact  therefore  of  making  such 
a  valuation,  enable  the  Court  to  say,  that  the  word  home^ 
ward  must  be  rejected,  and  the  insurance  applied  to  the 
^bole  of  the  goods  on  board  ?  or  suppose  that  in  the  earlier 
part  of  the  policy,  the  insurance  had  been  "  upon  any  kind 
Qf  goods  and  merchandize,  laden  on  board  after  twenty-four 
bQUrs  after  arrival  at  the  coast  of  Africa,''  would  the  valua- 
tion by  the  memorandum  in  any  way  have  qualified  or  varied 
die  subject  of  assurance  i    If  it  would  not,  neither  can  it 
in  the  present  case;  for  the  declaration  in  the  policy  that 
the  advepture  is  to  begin  from  the  loading  thereof  aboard,^ 
twenty-four  hours  after  such  arrival,  is  in  effect  the  same 
thing,  and  confines  the  insurance  to  the  homeward  cargo. 
.   It  is  very  true  that  tfa^re  will  be  some  difficulty  in  making 
the  proper  calculation  as  to  the  sum  to  be  paid,  on  the 
supposition,  that  the  subject  of  insnranoe  is  the  full  home- 
ward  cargo;  because  on  such  a  voyage  it  is  not  easy  to  say 
whatjthe  vahie  of' a  full  homeward  cargo  will  be,  not  Mrhat 
proportion  of  a  full  cargo  is  on  board  at  the  time  of  the 
loss.    That  difficulty  occurred,  and  nearly  to  the  same  ex- 
tent, in  Forbe$  v*  ^8pinaU{a)f  though  it  does  not  seem- to 
have  beeti  brought  to  the  attention  of  the 'Court;  but  this 

(d)  IS  East,  32S. 
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oomiderafeian  cumot  justify  us  in  jrejectinff  Ibe  words  which        1883. 
c««ie  the  policy  to  attach  on  the  homeward  cargo  oibly»  and      '^*^-'*-^ 
dedarittg  thft  thepohey  iitas  meant  (o  include  both.  9. 

We  thinks  therelbre>  that  there  ahould  be  a  vew  trial  $  but    CAmsTAiaa. 
il  will  be  much  belter  to  refer  the  average  loae^ea  the  phiin- 
tiffit  m^  cleariy  entitled  to  recover  it« 

Rule  absolute. 


HiLiL  '(^;The  Mahchestbr  and  SALfoBiy  WATsmwoKKs 

COMPAKY. 

IjEBT  upon  two  bonds,  each  dated  31st  August,  1813^  In  debt  on 
under  the  common  seal  of  the  Company,  each  in  the  penal  ^^  ioc^po- 
sum  of  200/.     Plea:  non  sunt  facta,  with  other  pleas  aban-  rated  compa- 

•  nv  where  iti 

dpned  at  the  trial.     The  condition,  (in  each  .bond,)  as  set  is  Wwn 
out  upon  oyer,  after  reciting  that  the  Company  was  by  act  f*'^     ^^ 
of  parliament  authorized  to  raise  any  sum  not  exceeding  ed  with  the 
100,000/.  (in  addition  to  moneys  raised  under  a  prior  act,  co„^„y  by 
by  whidi  the  Company  had  been  incorporated,)  by  mort-  thejiroperoffi- 
gage,  or  by  bonds  or  promissory  notes,  under  the  seal  of  petent  to  the ' 
the  Company;  and  that  at  a  general  assembly  of  the  pro-  defendants, 
prietors,  held  13th  May,  1813,  it  had  been  resolved,  that  ofnonestfac- 
for  the  purpose  of  raising  money,  the  Company  should  S"^' *^ ''"V^^r 
issue  bonds  of  100/.  each;  and  that  the  plaintifF  bad  ad-  thereqotsi- 
vanced  100/.,  was  declared  to  be  for  the  payment  of  100/^  acTnwressary 
and  interest.  ^  the  validity 

of  the  execn* 
tion  have  not  be6n  complied  with. 

Partnenhip  books  are  evidence  against  partners,  on  the  principle  jbat  they  are  the 
ads  artd  dedarationa  of  suob  partners,  being  kept  by  themselyes,  or  by  their  authority 
by  their  servants,  and  under  their  direction  and  superintendence.  .  * 

A  metnber  of  kn  inoerporated  company,  enierilig  into  a  oontmct  with  that  company, 
fPMst  bi^  deemed  in  resp^  of  that  oohtract  a  stcstng^r. 

Entries  in  the  books  6f  an  incorporated  company  are  not  evidence  against  a  member 
ofihA  eoiapanjy'iti  respect  of  a  oontract  eacerea  into  by  him  with  die  company,  although 
the  act  by  which  the  company  is  incorporated  authonzea  eaoh  member  to  inspect  and 
take  cxvpies  of  ths  books,  or  anV  part  of  them. 

So,  although  the  entries  telabe  to  transactions  ait  a  meed nga(  which  such  member 
WQs  present,  it  appearing  that  the  entries  were  mttde  after  (he  meeting  had  terminated, 
fl'Ofki  memoranda  made  by  thh  dlerk  at  the  meeting. 
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1883.  At  the  trial  before  Denman^  C.  J.,  at  the  London  sittings 

after  Hilary  term,  1B3S,  the  plaintiff  proved  the  existence 
V. "        of  the  CompanVi  and  produced  the  bonds  sealed  with  a 
Manchbstba  ggnj  proved  to  be  the  common  seal  of  the  Company*     Evi- 
Salford      dence  was  given  of  a  letter  to  the  chief  derk  from  the 
Compnnv.'    A^^^uary  of  the  Company,  who  had  acted  for  several  years  in 
that  capacity,  transmitting  the  orders  of  the  directors,  in 
which  he  directed  that  these  bonds  should  be  given  to  the 
plaintiff,  in  substitution  for  certain  acceptances  of  the  Com- 
pany held  by  him.    In  consequence  of  this  letter  the  ac-* 
ceptances  were  given  up  and  the  common  seal  of  the 
Company  was  affilLed  to  the  bonds  by  the  clerk  to  the  chief 
clerk,  who  was  authorized  to  execute  bills  and  bonds,  under 
directions  sent  by  the  actuary. 

The  Company  was  incorporated  by  49  Geo.  3,  cap.cxcii. 
by  which  they  are  empowered  to  raise  amongst  themselves 
60,000/.  in  shares,  and  to  raise  a  further  sum  of  50,000/., 
if  necessary,  by  shares  or  by  mortgage  of  the  undertaking, 
under  their  common  seal. 

Section  15  directs  that  general  assemblies  of  the  pro* 
prietors  shall  be  held  twice  in  the  year, 

Section  16  authorizes  the  general  assembly  to  appoint 
thirteen  persons  as  directors  for  conducting  the  busings  of 
the  undertaking. 

Section  M  authorizes,  any  five  proprietors,  possessing  in 
all  100  shares,  to  cause  fourteen  days'  notice  of  a  special 
general  assembly,  specifying  the  reason  of  requesting  such 
assembly,  and  the  time  and  place  when  and  where  it  shall 
be  holden;  and  that  the  prdpMetors  shall  meet  pursuant  to 
such  ilotice,  and  shall  proceed -to  the  execution  of  the 
pow^t^  of  the  act  with  -reflect  to  such  matters  alone  as 
shall  be  specified  in  such  fiotioe<;  and  that  all  such  acts, 
orders,  &e.  of  the  proprietors  so ^  met,  (provided  there  be 
ten  proprietors  present,  possessed  of,  at  least,  £00  shares,) 
shall  be  as  valid  with  respect  to  the  matters  specified  in 
such  notice,  as  if  the  «ame  had  been  done  at  any  Hui^d 
general  assembly. 
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Section  23  enables  the  proprietors  at  any  general  or  spe-         1833. 
cial  general  assembly,  amongst  other  things,  to  "order  and      ^^^^ 
dispose  of  the  custody  of  their  common  seal,  and  the  use  v. 

and  application  thereof."  Makchssteii 

Section  25  authorizes  the  Company  at  any  general  assem-  Salford 
biy  to  appoint,  under  seal,  their  officers  and  clerks;  and  Qomwny, 
directs  that  the  clerk  or  clerks  shall,  in  a  proper  book  or 
books  to  be  provided  by  the  Company  for  that  purpose, 
enter  and  keep  a  true  and  perfect  account  (inter  alia)  of  all 
acts,  proceedings  and  transactions  of  the  said  Company  of 
Proprietors  and  Directors  respectively ;  and  that  each  pro- 
prietor may  inspect  the  same,  and  also  the  books  of  the 
chief  or  other  clerk  of  the  Company  gratis,  and  may  de« 
mand  and  have  copies  thereof,  or  any  part  thereof,  paying 
6d.  for  every  100  words. 

Section  28  gives  powers  to  the  directors  to  do  certain 
specific  acts,  and  also  enacts  that  they  shall  (subject  to  the 
orders  and  directions  of  the  general  or  special  assemblies) 
have  full  power  to  direct  and  manage  the  affairs  of  the  said 
Company. 

53  Oeo.  3,  c.  20,  authorizes  (sect  1)  the  Company  to 
raise  a  further  sum  not  exceeding  100,000/.  by  mortgage 
(sect  2),  or  (sect.  10)  by  bonds  or  promissory  notes,  under 
the  common  seal  of  the  Company. 

The  subsequent  acts  of  56  Geo.  3  and  2  Geo.  4,  enable 
the  Company  to  raise  further  sums. 

15  April,  1815,  the  Company  entered  into  a  deed  of 
composition  with  their  creditors,  sealed  with  their  common 
seal,  and  executed  by  the  plaintiff  and  by  other  creditors, 
whereby  the  Company  assigned  all  their  property  to  trustees 
for  the  benefit  of  creditors.  In  the  schedule  the  plaintiff 
IS  mentioned  as  a  holder  of  a  considerable  number  of  bonds, 
including  those  which  form  the  subject  of  the  present  action. 
The  trustees  appointed  by  the  deed  have  accepted  the  trust 
thereby  created,  and  have  acted  under  it  Several  of  the 
bonds  held  by  the  plaintiff  have  been  paid. 

The  defendants  contended  that  the  bonds  were  not  the 
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deeds  of  the  Company*  inasniuc)]  as  do  such  CDgtgements 
by  bond  coujd  be  entered  into  but  by  the  authority  of  a 
special  general  assembly,  and,  as  it  was  alleged,  the  meeting 
MAvcH£$TEa  a^  which  the  resolution  to  give  bonds  was  passed,  was  not 

Salpord 


Waterworks 
Company. 


a  special  general  assembly,  duly  convened  according  to  the 
provisions  of  the  Mth  section  of  49  Geo.  3,  c.  19fi.  To  prove 
this  latter  fact  the  books  of  the  Company  were  offered  and 
received  in  evidence,  and  certain  entries  of  proceedings 
read.  The  plaintiff  was  shewn  by  parol  evidence  to  have 
been  present  at  the  meeting  in  question.  TThe  eiitriea 
were  not  made  at  the  meeting,  but  were  made  afterwards 
by  the  clerk,  from  loose  memoranda  set  down  during  the 
meeting.    The  jury  returned  a  verdict  for  the  plaintiff. 

In  Easter  term  last.  Sir  J.  Scarlett  obtained  a  mle  niai 
for  a  nonsuit,  pursuant  to  leave  given  by  the  learned  chief 
justice  at  the  trial;  against  which 

CampbeUp  S.  G.  and  Butt,  now  shewed  cause.  The 
question  is,  whether  the  defendants  have  met  the  primA 
facie  case  of  the  plaintiff.  It  is  not  intended  to  dispute 
that  where  in  an  action  against  a  corporate  body,  upon  au 
instrument  purporting  to  be  their  deed,  it  is  proved  to  be 
sealed  with  their  coinmipn  seal,  th^y  may  shew  that  it  was 
affixed  against  their  will,  witho.ut  their  knowledge,  or  with* 
out  their  permissi^o.  Put  wheu  it  is  pMt  with  their  know- 
ledge and  privity,  and  by  their  pwii  officer^,  ^bey  ari^  iiever 
permitted  to  avoid  the  deed  because  pf  spme  irr^guliM^tjit  on 
their  own  part.  After  fsiicb  prim&  facie  eyi4ence«  the  ppp« 
lies  upon  the  defendantSi  and  they  niust  prpye  hy  sUict.^yi? 
dence  that  th^  bond  is  nqt  their  de^  at  9II4  p(;>t  thul  \%  WM 
an  illegal  instrument.  TK^  defieac^  vsf^t  vp  ia  w,  de|Gpi^« 
under  the  issue  raised  by  thjs  pjea^  If  ther^oVa(«  mfMffk 
irregularity  as  made  the  bond  vpid,  this  should  h%w  h^^vi' 
pleaded  specially  i  WMpdal^'^  w^(fi).  [Ptf^ie,  J.  That 
is  where  the  cjped  «5  th^deed ^ thfi p(irtjf^  b¥t  void.  Unw 
the  argument  is,  that  tliis  is  not  the  deed  of  the  corporatioo, 

(«)  5  Co.  Kep.  110. 
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unless  the  forms  directed  by  the  act  have  been  pursued.] 
The  Company  are  empowered  to  raise  money  by  bond 
under  seal,  but  there  is  no  particular  provision  as  to  the 
mode  in  which  the  seal  is  to  be  aiBxed,  nor  is  it  said  that 
it  shall  be  done  by  the  order  of  a  general  or  special  general 
assembly.  The  directors  had  power  to  direct  that  the  seal 
should  be  aflSxed  to  any  deed,  and  by  this  to  bind  the  Com- 
pany. It  is  true  the  proprietors  at  a  general  meeting  have 
power  to  order  and  dispose  of  the  custody  of  the  common 
seal,  but  it  does  not  therefore  follow  that  the  directors  can- 
not make  a  binding  contract  under  seal,  as  for  instance,  for 
the  supply  of  pipes.  If  the  directors  do  not  act  in  duobe* 
dience' to  any  directions  of  a  general  assembly,  their  acts  are 
valid.  The  words  of  the  statute  are  only  enlpowering; 
there  are  no  disabling  words;  nothing  to  make  void  all 
acts  not  done  in  pursuance  of  the  directions.  The  directions 
are  only  to  have  effect  amongst  the  proprietors  themselves, 
and  do  not  affect  strangers  to  the  Company,  or  any  con- 
tracts with  third  parties.  Here,  the  person  with  whom  the 
Company  contract  happens  to  be  n  proprietor ;  but  he  con» 
iracii  in  his  private  capacity,  and  his  case  therefore  cannot 
be  distinguished  from  that  of  an  entire  stranger.  If  this 
objection  be  tenable,  it  lA'ill  be  in  the  power  of  the  Com- 
pany to  make  every  contract  which'  they  enter  into  voidable, 
at  their  option,  by  omitting  to  comply  with  some  one  of  the 
minute  regulations  of  the  $4th  section. 

IL  The  entries  in  the  books  are  not  evidence  against 
the  plaihtiff.  It  is  laid  down  by  all  the  text-writers,  that 
an  entry  in  the  books  of  a  corporation  is  not  evidence  for 
thetn  unless  !it'be  a(n  eiltfy  as  of  a  pubKc  nature;  Marriage 
v.Lawteneeidy/CatHbridge  Tolh'  tnne(h),  Clarke  v.  /mprf- 
rittt  Gas  Light  Companfftic)J  ^^erinian,  C.  J.  It  will  not 
bb  contended  thbt  these  entries  are  evidence,  unless  they  are 
made  so  by  the  a^t  of  parliament]  The  words  of  the  ^tb 
se'ctioti,  sihith  direct  thfit  entries  shall  be  made  of  the  pro- 
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ceedings  of  the  Company,  and  that  the  proprietors  may 
inspect  and  take  copies,  does  not  at  all  affect  strangers, 
but  only  the  proprietors  themselves.  Unless  these  books 
are  admitted  the  defence  fails,  for  the  evidence  of  the  pre- 
sence of  the  plaintiff  at  the  meeting  in  question  is  nothing* 
uniesH  coupled  with  the  entries. 

III.  It  was  argued  for  the  plaintiff,  that  the  deed  of 
arrangement  recognized  the  bonds  as  valid  and  subsisting 
bonds  under  the  seal  of  the  Company  (a). 


Sir  J.  Scarlett  and  Tomlinson,  control.  The  argument  for 
the  plaintiff  is  divided  into  three  parts;  1st,  that  the  defence 
cannot  avail  under  the  general  issue;  2dly,  that  the  entries 
from  which  the  facts  for  the  defence  are  collected  are  not 
evidence;  and  thirdly,  that  the  bonds  have  been  recognized 
by  deed,  and  thus  rendered  valid. 

Third  point.  III.  The  deed  of  arrangement  is  not  the  deed  of  the 

Company ;  and  supposing  it  to  be  so,  it  amounts  to  a  re- 
cognition, not  of  the  validity  of  the  bonds,  but  only  of  the 
existence  of  bonds  having  the  seal  of  the  Company  affixed 
to  them.  [Pattesofi,  J.  If  the  deed  was  a  recognition  of 
the  bonds,  with  a  reservation  of  a  power  to  investigate  the 
consideration,  this  should  have  been  pleaded  specially.] 
The  investigation  would  not  be  confined  to  the  point  of 
consideration. 

Second  point.        II.  Upon  principle,  and  upon  the  authority  of  the  case 

cited,  no  objection  can  be  made  to  the  general  proposition, 
that  entries  in  a  company's  books  are  not  evidence  of  matters 
touching  their  private  property.  But  that  case  only  shews 
that  the  books  are  not  evidence  of  particular  facts,  unless 
they  be  of  a  public  nature.  It  is  otherwise  where  the  en- 
tries  are  of  the  formal  proceedings,  of  the  corporation,  entered 
in  the  book  in  due  course,  at  a  time  when  there  can  be  no 
suspicion  of  a  false  entry,  or  whereit  is  of  a  particular  fact 
not  touching  the  private  property,  and  of  which  the  books 
are  the  only  evidence ;  as  to  shew  whether  a  man  was  trea- 

(rt)  Upon  this  point  the  Court  gave  no  judgment, 
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surer  in  a  particular  year.  So,  upon  the  question  whether  1833. 
a  lease  was  executed  by  proper  authority,  the  entries  are  the  Hill 
only  evidence.     It  is  said,  that  the  plaintifF  was  a  mere  v* 

Stranger.     This  is  not  so  ;  he  is  a  partner.     Suppose  the  ^^^^ 

case  of  an  ordinary  partnership :  if  one  of  the  partners  con  Salford 
tracted  with  the  rest,  as  with  the  partnership,  would  not  the  Cdmimny. 
books  of  the  partnership,  to  which  he  bad  access  in  the 
character  of  a  partner,  be  evidence  against  him?  The 
plaintiflf  was  present  at  the  meeting,  was  one  of  the  proprie- 
tors, and  was  most  intimately  mixed  up  with  the  aflfairs  of 
the  Company.  He  cannot  now  say  that  he  is  a  stranger, 
because  he  has  taken  a  bond.  ^Parke,  J.  He  has  not 
signed  or  recognized  these  entries ;  if  he  had  done  so,  they 
might  be  evidence  as  admissions.  In  the  case  put  of  a 
partnership,  the  books  are  evidence  against  the  individual 
partner  dealing  with  the  partnership,  because  he  has  access 
to  the  books,  and  may  alter  them,  and  his  not  doing  so  is 
evidence  of  acquiescence.  Here,  what  power  has  the  party 
to  alter  the  entry  if  it  be  false?]  He  may  inspect  and  re- 
present at  the  next  meeting  that  the  entry  is  erroneous 
[Denman,  C.  J.  Non  constat  that  the  knowledge  of  the  mis- 
entry  is  brought  home  to  him.  The  entry  is  not  made  at 
the  time  of  the  meeting,  but  afterwards,  by  the  clerk,  who 
is  not  his  servant,  but  the  servant  of  the  select  body.]  Here, 
the  party  was  present  at  the  time  of  entering  into  the  resolu- 
tion, and  had  the  power  of  inspecting  the  books  afterwards. 
Thb  is  at  least  prima  facie  evidence  against  him. 

I.  It  was  not  necessary  to  plead  the  matter  of  defence  First  point, 
specially.  Where  the  deed  is  good  as  to  its  execution,  but 
void  on  account  of  some  defect  in  the  consideration,  as  in 
the  case  of  usury,  the  defence  must  be  pleaded  specially  ^ 
but  where  the  validity  of  the  execution  is  denied,  evidence 
to  establish  this  defence  may  be  given  under  oon  est  factum* 
Tlie  seal  of  a  corporation  is  like  the  seal  of  a  private  indivi- 
dual, who  under  this  issue  might  shew  that  bis  seal  had  been 
put  upon  a  deed  without  his  knowledge.    [Denmati^  Cp  J« 
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We  do  not  think  it  necessary  to  hear  any  farther  arguments 
on  that  point.] 

The  seal  here  has  not  been  affixed  by  the  corporation. 
The  Company  is  created  by  act  of  parliament,  and  has  not 
authority  to  execute  a  deed  otherwise  than  according  to  the 
particular  terms  of  that  act.  If  these  terms  be  not  complied 
with,  there  is  no  execution  by  the  Company.  It  is  said  that 
the  words  of  the  section  respecting  the  convening  of  the  spe- 
cial general  assembly  are  not  prohibitory.  Thus  far  is 
clear,  that  the  section  makes  void  all  acts  done  of  which 
notice  has  not  been  previously  given.  If  the  argument  on 
the  other  side  were  well  founded,  there  might  be  twenty 
adjournments  of  the  meeting,  and  at  last  two  proprietors 
at  an  adjourned  meeting  might  part  with  the  whole  cor- 
porate property. 


Partnership 
books,  why 
evidence 
against  part- 
ner. 


Campbelly  S.  G.  This  case  has  been  likened  to  diat  of  a 
partnership.  In  the  case  of  a  partnership,  the  books  are 
evidence  against  a  partner,  not  on  the  ground  of  access,  but 
because  they  are  kept  by  a  clerk,  who  is  his  agent,  or  by  a 
partner,  who  is  also  his  agent.  [Parke,  J.  That  is  the  true 
ground  upon  which  they  are  evidence.]  Then  it  is  said 
that  the  Company  cannot  execute  a  deed  except  under  the 
act.  That  is  not  so.  The  moment  a  company  is  incorpo- 
rated, and  a  common  seal  is  given  to  them,  they  become  em- 
powered to  bind  themselves  by  deed. 


Sir  Js  Scarlett .-^-It  is  true  of  an  old  chartered  company, 
that  upon  a  seal  being  given  to  it,  the  Company  would  at 
once  have  power  to  bind  itself  by  deed  ;  but  it  has  been  re- 
peatedly .laid  down,  that  a  corporation  created  for  a  partis 
cular  purpose  mentioned  in  the  instrument  of  incorporation, 
has  no  ability  to  do  any  act  for  which  authority  is  not  ex- 
pressly given. 

Citr*  adv.  vuH. 


The  judgment  of  the  Court  was  on  a  subsequent  day  in 
this  same  term  delivered  by 
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DfiNMAN,  C.  J.  (who  after  stating  the  manner  in  which 
the  point  arose,  proceeded  thus) : — The  jdaintiff  proved 
that  the  common  sea)  of  the  Company  had  been  affixed  to 
the  bonds  by  the  oflioer  whom  the  act  required  to  hate  the 
custody  of  it,  and  so  threw  upon  the  defendants  the  burden 
of  cleatty  promg  that  it  had  not  been  set  by  their  authority; 
Clatke  V.  Imperud  Gas  Compare  (a).    The  plaintiff  further 
shewed  that  the  actuary  managing  the  affairs  of  the  Company 
hdd  directed  that  the  bond  should  be  executed.     The  de- 
fendants imdertdok  to  make  out  in  their  defence,  that  though 
the  bond  waa  so  executed,  serend  requisitions  of  the  act, 
nedesafary  to  the  Talidity  of  such  instruments,  had  not  been 
complied  widi.  •  And  it  appeared  to  the  Court  that  such 
evidence  might  be  admitted  under  the  plea  of  non  est 
factum.    We  thought  the  doctrine  of  Whelpdale's  case  (6) 
inapplicable ;  the  defendants'  case  being,  not  that  the  deed, 
though  executed  by  them,  was  invalidated  by  collateral  matter, 
but  that  having  been  executed  in  defiance  of  the  enactments 
which  alone  gave  them  power  to  execute  such  instruments, 
it  was  not,  in  point  of  law,  executed  at  all.     Recourse  was 
had  to  tbeCdd  section  of  the  act,  which  placea  the  common 
seal  -at  the  disposal  of  the  proprietors  at  large.    But  we  all 
thought  that  this  clause  only  empowers  them  to  make  rules 
and  regulations  for  its  custody^  and  doea  not  require  their 
tKmcxttremct  in  eadr  partieuhir  net  of  sealing.    The  defend- 
ants then  contended,  that  the  bond' wat  given  for  a  purpose 
which  required  the  sanction  of  a  special  general  assembly ; 
that  such  assetifbly  was,  by  tbetaet,  to  be- convened  only  by 
requisitions  from*  proprietors  of  a  certain  number  and  value, 
after  fotn'teen  days'  public  notice )  and  that  snoh  meeting 
shouM  consist  <»f  a  certsni  number ;  and-  Ibey  attempted  to 
prove  that  all  theacf  important  aafegoards  fovthe  interest  of 
the  great  MMber  of  proprietors  had  been  neglected  in  this 
instance,  and  the  bond  executed  by  the  resolutionof  a  meet- 
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ingy  at  which  all  these  requisites  were  wanting.  These 
points  of  fact,  however,  could  only  be  established  by  tlie 
books  kept  by  the  clerk  of  the  Company  ;  and  the  question 
now  to  be  decided  is,  whether  they  are  evidence  again«t  the 
plaintiff.  It  was  argued  that  they  were,  because  he  was  a 
proprietor,  and  the  books  of  a  partnership  are  evidence 
against  one  of  the  partners ;  and  more  particularly  as  the 
act  requires  such  books  of  the  proceedings  to  be  kept,  and 
that  all  the  proprietors  shall  have  free  access  to  them  at  all 
reasonable  times.  We  are,  however,  of  opinion,  that  the 
principle  on  which  partnership  books  are  evidence  against 
the  partners  is,  that  they  are  the  acts  and  declarations  of 
such  partners,  being  kept  by  themselves,  or,  by  their  autho- 
rity, by  their  servants,  and  under  their  direction  and  superin- 
tendence. But  the  clerk  of  the  Company  once  appointed, 
is  subject  to  the  control  of  no  individual  member ;  and  the 
free  access  provided  for  is  only  for  the  purpose  of  inspection. 
A  proprietor  entering  into  a  contract  with  the  Company 
must  be  deemed  a  stranger,  and  can  be  affected  by  no  entry 
made  under  orders  from  the  entire  body.  Parol  evidence 
was,  indeed,  produced  to  shew  that  the  plaintiff  was  actually 
present  on  the  7th  April,  when  the  resolution  to  affix  the 
seal  to  his  bond  was  passed.  But  the  circumstance  that 
the  number  then  attending  was  less  than  that  required  by  law, 
could  only  be  proved  by  inspection  of  entries  in  the  book, 
which  were  not  written  in  the  plaintiff's  presence,  but  made 
out  afterwards  from  rough  memoranda  by  the  clerk.  On 
a  former  trial  between  the  parties,  before  Lord  Tenierden, 
a  deed  of  composition  between  the  Company  and  several 
persons  having  claims  upon  them,  including  the  plaintiff, 
had  been  given  in  evidence,  to  prove  an  express  recognition 
of  that  bond  under  the  seal  of  the  Company.  The  bond 
was  then  held  by  Lord  TetUerden  to  be  set  up  by  that 
acknowledgment,  even  though  informal  or  irregular  in  its 
origin  ;  and  a  rule  for  a  new  trial,  founded  on  an  objection 
to  that  ruling,  was  refused  by  the  Court.  The  same  evi- 
dence was  received  on  the  trial  of  this  case,  and  its  effect 
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has  been  much  questioned  in  the  late  argument  before  us*  i8d3. 

But  it  is  not  necessary  that  we  should  deliver  any  opinion  ^^T^^^^ 

on  that. subject,  as  we  are  clearly  of  opinion  that  the  books  v. 

of  the  Company  are  not  admissible  in  evidence  for  the  pur-  Mahghesteb 

pose  of  establishing  the  fatets  therein  mentioned  against  the  Salporu 

plaintiflf  suing  the  body  corporate.  Company. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  Leake. 

Indictment  for  the  non-repair  of  a  road  lying  in  the  A  road  dedi- 
east  side  of  Hobhole  Drain^  in  the  parish  of  Leake,  in  the  ^^  \^y  xh^ 
county  of  Lincoln,  beginning  at  a  bridge  called  Simmons  Public,  be- 
House  Bridge,  situate  in  the  parish  of  Leake,  and  continuing  way,  which 
from  thence  in  a  northerly  direction  towards  and  unto  a  ^^jt^L^f 
bridge  situate  at  Lade  Bank,  in  the  said  county,  containing  although  nei- 
in  length  1 160  yards,  and  in  breadth  1 1  yards.     At  the  trial  aicaiion  nor 

before  Tindal,  C.  J.  at  the  Summer  assizes,  1831,  for  the  fwch  aier 

have  been 
county  of  Lmcoln,  a  verdict  of  guilty  was  entered,  subject  adopted  or 

to  the  opinion  of  this  Court  on  tlie  following  case  :  T^^'^e 

By  41  Geo,  S,  cap.  cxxxv,  for  the  better  and  more  effec*  parish, 
tually  draining  Wildmore  Fen  and  West  and  East  Fens,  Sec.  ^_  commis-  * 
in  the  county  of  Lincoln,  certain  commissioners  were  ap-won^raaredi- 

reeled  bv  act 
pointed  and  authorized  to  make  the  drains  and  other  works  of  parliament 

therein  prescribed;  and,  amongst  other  things,  the  com-  tomipchase 
missioners  were  required  to  make  a  new  cut,  or  main  drain,  drainB,  and 
from  Hobhole  Gowt,  in  the  river  Witham,  in  a  northerly  Jh^'^uJ''" 

direction  to  Bennington  Bridge,  and  thence  in  continuation  by  placing 

.      c?'  ¥1  -o  'J  J   ^  £?•  tr  tnemudupon 

to  Simmons   House   Bridge,   and  from  Simmons  House  ^^  banks  it 

Bridge  across  the  Lade  Bank,  and  thence  to  the  lands  of  is  competent 
__  ...  .  .to  such  com- 

Toynton  St.  Peter's ;  which  mam  drain  at  Bennington  Bridge  missioners  to 

dedicate  such 
biinks  to  the  public  as  a  highway ;  per  Denman,  C.  J<  and  Parke^  J,;  dissentiente,  LU" 
tledale,  J. 

Whether  one  act  of  repairing  on  the  part  of  tlie  parish  can  be  construed  as  an  adop- 
tion of  a  highway,  quare. 
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tas9.        was  to  be  made  not  less  than  twenty-eight  feet  wide  at  the 

^^T^      bottom,  with  a  batter  of  not  less  than  two  feet  on  each  side 

^.  to  every  foot  in  depth.     By  a  subsequent  clause  in  the 

InMntairts  ef  jumg  ^^^^  ||^  commissioners  were  further  requn-ed  to  du« 

pose  of  all  the  earth  and  soil  arismg  froUi  the  siSfveral  cuts 
and  drains  thereinbefore  ds'ected  to  be  made,  in  forming 
banks  on  each  side  thereof  respectively,  at  least  six  feet  dis- 
tant at  an  average  from  the  verge  of  the  slopes  or  batters. 
And  it  was  further  enacted,  that  the  several  cuts,  drains, 
dams,  banks,  forelands,  and  other  works  thereinbefore  di- 
rected to  be  executed  by  the  commissioners,  should  be 
made,  done,  and  executed  under  the  direction  and  control, 
and  to  the  satisfaction  of  certain  general  commissioners,  and 
should,  from  and  after  the  completion  thereof,  be  vested  in, 
and  for  ever  afterwards  remain,  continue,  and  be  subject  to 
the  power,  jurisdiction,  and  sole  control  of  the  general  com- 
missioners, or  any  five  or  more  of  them,  in  like  manner  as  if 
the  same  had  been  made,  done,  and  executed  under  the  au- 
thority of  2  Geo.  5,  cap.  32,  whereby  the  general  commis- 
sioners had  the  same  powers  of  purchasing  land  or  making 
compensation  for  the  purposes  of  such  drainage  as  in  41 
Ge€h  5,  cap.  cxxxv,  which  lands,  when  so  purchased,  were 
to  be  conveyed  to  the  general  commissioners.  Sec.  entirely 
divested  from  the  vendors,  as  in  41  Geo,  5,  cap.  cxxxv,  and 
vested  in  the  commissioners  for  the  purposes  of  2  Geo.  3, 
cap.  52.  And  it  was  further  enacted,  that  the  commissioners 
should  have  full  power  and  authority  to  agree  with  the  pro- 
prietors of,  and  persons  interested  in,  any  lands  or  tenements 
which  the  commissioners  should  judge  necessary  or  expe- 
dient to  be  cut,  dug,  or  otherwise  made  use  of  for  the 
purposes  of  the  act,  for  the  purchase  of  the  same,  or  for 
affowing  compensation  for  any  injury  done  thereto ;  and 
that  in  case  of  purchase^  all  such  contracts,  agreements, 
sales>  conveyances,  8cc.,  shoutdf  tie  valid  and  effectual  to 
convey  all  estate  and  interest  of  the  person  conveying,  aad 
.  all  rights  title,  estate  and  interest,  trnst^  or  claim  of  any  per- 
son whatsoever,  to  the  commissioners. 
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The  commissioiiers  forthwith  made  a  draiii  called  Hob*        i889. 
bole  draiD,  as  directed  by  the  act,  in  a  straighl  line  from      ^"^v^^ 
Hobbolei  in  the  river  Witham^  to  Toynton  Saint  PeterV  ^. 

The  length  of  this  drain,  from  Hobhole  to  Bennington  Ial»W»Bt»ef 
Bridge^  is  about  six  miles;  from  Bennington  Bridge  to 
Simmons  Hoase  Bridge,  about  814  yards  ;  from  SimmoM 
House  Bridge  to  Lade  Bank,  II60  yards ;  and  from  Lade 
Bank  to  its  termioation  in  the  lands  in  Toynton  St.  Peter's, 
about  4  miles.  The  commissioners  made  a  bank  on  the 
east  side  of  the  drain,  with  earth  taken  from  it  in  the  manner 
directed  by  the  act^  and  of  the  average  breadth  of  40  feet. 
The  drain  and  bank  from  Benomgton  Bridge  northward,  to 
Lade  Bank,  was  never  part  of  the  fen,  but  was  old  inclosed 
land,  and  is  bounded  by  old  inclosares  on  both  sides ;  and 
tbe  land  upon  which  they  are  respectively  made,  was  pur- 
chased by  the  commissioners  for  the  purposes  of  the  act. 
The  bank  has  been  used  twenty-five  years,  by  all  persons, 
as  a  public  highway  for  horses,  carts,  and  carriages,  without 
intermission,  and  is  a  very  convenient  and  useful  road  for 
the  public.  About  two  miles  of  this  road,  commencing  at 
Bennington  Bridge,  and  extending  northward  toward  Toyn* 
tmi  St.  Peter's,  are  in  tbe  parish  of  Leake.  The  part  in- 
dicted is  that  part  of  these  two  miles  between  Simmons 
House  Bridge  (in  length  1 160  yards)  and  Lade  Bank.  It 
is  in  tbe  parish  of  Leake,  and  out  of  repair,  as  charged  in 
the  indictment.  There  is  a  road,  joining  the  road  in  ques- 
tion, from  Simmons  Honse  Bridge,  leading  to  Leake  town* 

By  virtue  of  41  Geo.  5,  cap.  exxxv,  certain  commissioners 
for  draining  tbe  East  and  West  Fens  set  ont,  and  in  Sept, 
1890,  awarded  a  public  carriage  road  of  the  width  of  60 
feet,  beginning  at  Lade  Bank,  at  the  northern  termination  of 
tbe  part  of  tbe  road  now  indicted,  andformimg  a  conlMMeiis 
emd  straight  Km  therewith,  end  proceeding  along  tbe  said 
east  bank  to  tbe  northernmost  extremity  thereof,  where  it 
joins  another  public  highway.  The  parish  of  Leake  has 
always  repaired  the  |tart  of  the  road  on  the  east  bank,  from 
Bennington  Bridge  to  Simmons  House  Bridge,  and  from 
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1833.        Lade  Bank  northward  as  far  as  the  parish  extends.     About 

^^!^^y^      ten  years  ago  that  parish  repaired  a  part  of  the  road  in- 

V.  dieted,  namely^  between  Simmons  House  Bridge  aud  Leake 

lohabitanu  of  Bgn^,    jf  the  Ck)urt  shall  be  of  opinion  that  the  parish  of 

I  «lv41^B»  ••11 

Leake  is  liable  to  repair  the  part  of  the  road  mdicted,  the 
present  verdict  is  to  stand ;  if  not,  a  verdict  of  not  guilty  is 
to  be  entered. 

Wkitehursi,  for  the  Crown.    This  case  is  of  great  public 
importance,  as  nearly  the  whole  of  the  lower  part  of  Lin- 
colnshire has  been  converted  into  valuable  land  by  means  of 
drainage,  and  many  of  the  banks  of  the  drains  are  used  as 
highways.     If  it  be  held  that  these  banks  may  not  be  so 
used,  very  serious  inconvenience  will  arise  to  the  public,  as 
the  communication  between  the  inhabitants  will,  in  many 
cases,  be  cut  off.     It  is  to  be  contended  on  behalf  of  the 
defendants,  that  the  general  commissioners  had  no  power  to 
dedicate  the  road  in  question  to  the  public,  and  that  if  they 
had  this  power,  they  have  not  exercised  it ;  also,  that  an  adop- 
tion of  the  road  is  necessary,  and  that  in  this  case  there 
has  been  no  adoption  on  the  part  of  the  parish  of  Leake. 
As  to  the  first  of  these  objections,  this  principle  is  established 
by  a  class  of  cases, — that  an  owner  of  the  fee  may  dedicate 
the  surface  of  the  soil  as  a  road  to  be  used  by  the  public : 
and  by  another  class  of  cases, — that  if  there  be  no  owner  of 
the  fee  simple  to  dedicate  the  road,  a  highway  is  consti« 
tuted  on  the  mere  user  by  the  public.     Rugby  Charity  v« 
Mtrrywtather  {a)  (which  was  a  case  of  trustees).  Rex  v. 
Lloyd{b),  and  Rex  v.  Edmonton  (c).   The  owners  of  the  fee 
simple  in  this  case,  were  either  those  who  had  been  the  own- 
ers of  the  land  before  the  draini^e,  or  the  commissioners.  By 
41  Geo.S{d),  the  lands  purchased  by  the  commissioners  were 
to  be  conveyed  to  them,  and  divested  out  of  the  vendors.   It 
is  not  intended,  therefore,  to  be  argued,  that  the  vendors  had 

(o)  11  East,  376.  (c)  2  M.  &  M.  94. 

(6)  1  Campb.  260.  {d)  4nU,SBi. 
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the  power  of  dedication  ;  but  if  they  had,  as  this  road  has         i833. 
existed  for  25  years  without  interruption,  it  will  now  be  pre-      ^^v-^^ 
sumed  that  they  have  dedicated  it.     Either  the  commissiou-  ^^ 

ers  have  the  power  of  dedicating  this  road  to  the  public  as  Inhabitanta  of 
the  owners  of  the  fee  simple,  or  it  is  one  of  those  cases  where 
there  is  no  person  to  dedicate.  The  commissioners  had  the 
same  power  over  the  land  as  every  other  owner  in  fee  simple, 
unless  where  contrary  to  the  purposes  of,  or  inconsistent 
with,  the  powers  given  by  the  act ;  but  it  is  not  inconsistent 
with  the  object  of  the  act  that  this  bank  should  be  us^  as 
a  road.  The  object  of  the  act  was  to  drain  the  land.  It 
was  immaterial  what  became  of  the  soil.  The  bank  is  not 
like  a  sea  bank,  necessary  to  the  preservation  of  the  adjoin- 
ing land  ;  it  was  a  mere  place  of  deposit  for  the  earth  dug 
out  of  the  drain.  The  bank  is  six  feet  from  the  drain,  and 
the  intervening  space  is  sufficiently  wide  to  be  used  a»  a 
place  of  deposit  when  the  drain  is  cleansed,  and  most  pro- 
bably was  directed  by  the  act  to  be  left  for  that  purpose. 
The  commissioners  had  the  power  of  making  the  bank  any 
size  and  height  they  pleased ;  they  could  let  the  surface  of 
it,  as  appears  by  s.  35,  for  pasturage,  or  have  sold  it ;  and 
had,  in  fact,  the  sole  control  over  it.  Why  might  they  not 
then  dedicate  it  to  the  public?  But  if  the  commissioners  had 
not  die  right  of  dedication,  it  is  clear  no  other  persons  have ; 
and  then  it  comes  under  the  second  class  of  cases  above  re- 
ferred to,  viz.  where  there  is  no  person  to  dedicate,  in  which 
case  mere  user  by  the  public  for  a  length  of  time,  of  itself  con- 
stitutes a  highway.  The  Trustees  ofRuglnf  Charity  v.  Merry* 
weather y  before  referred  to,  was  a  case  of  this  sort ;  for  there  the 
owners  of  the  fee  simple  were  trustees  for  a  special  purpose, 
and  had  no  power  to  dedicate  any  more  than  thesecommission- 
ers.  [Denman,  C.  J.  There  the  trustees  were  treated  as  ordi- 
nary owners  of  the  soil.]  That  was  not  the  case  in  Rex  v. 
Edmonton  {a),  for  there  Lord  Tenterden  expretfsly  says, 
*'  In  ordinary  cases  of  dedication  there  is  an  owner  of  the 
land;  here  there  is  none,  except  as  directed  by  the  acts; 

{a)  2  Mood.  &  Mftlk.  94. 
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less.        and  the  case  will  turn  on  this  question  only,  whether  or  not 

'~*^^^^      the  parish  repaired  under  a  mistaken  notion  of  liability. 

9.  If  you  think  they  acted  not  on  a  mistaken  supposition,  but 

^"**i^'**"^  *^  on  a  voluntary  disposition  on  their  part,  to  repair  a  road 

which  was  certainly  useful  to  a  large  class  of  his  majesty's 
subjects,  and  for  the  convenience  of  the  publici  then  you 
will  convict/'  Now  there  was  no  dedication  in  that  case, 
or  if  there  was  it  must  have  been  by  the  churchwardens  of 
Edmonton,  and  they  stand  precisely  in  the  same  situation 
as  these  commissioners;  it  is  but  changing  the  name;  they 
are  both  trustees  to  carry  into  effect  a  private  act  of  parlia- 
ment; Rex  v.  Wright  {a)  is  similar  in  principle,  [Parke,  i. 
There  it  was  proved,  though  not  so  reported,  that  the 
soil  was  in  the  lord  of  the  manor ;]  and  Rex  v.  MeUor  (b). 
From  these  authorities  it  appears  then  that  where  there  is 
no  person  to  dedicate,  but  the  public  have  for  a  long  period 
used  the  road,  they  are  entitled  to  continue  the  use  of  the 
road,  and  the  parish  must  repair  it.  If  the  parish  can  get 
rid  of  their  liability  after  an  user  of  upwards  of  twenty  years, 
they  may  do  so  a  century  hence;  the  inconvenience  of 
which  would  be  very  great;  for  houses  and  villages  may 
have  been  built,  with  reference  to  the  road,  which,  if  it  is 
stopped  up,  may  become  useless;  and  here  indeed  there 
actually  is  another  road  connected  with  this,  and  there  is. 
no  means  of  getting  into  that  road  except  by  passing  along 
this  road.  [Parke,  J.  It  is  not  stated  in  the  special  case 
that  there  is  no  other  means  of  getting  into  that  road.]  It 
is  there  stated  that  the  road  is  made  at  its  termination  of 
the  same  width,  and  forming  a  continuous  and  straight 
line;  which  necessarily  implies  it;  besides,  it  may  here  be. 
observed,  if  the  commissioners  have  not  power  to  dedicate, 
they  have  not  a  power  to  stop  up,  and  therefore  it  mtat  be 
a  road  as  long  as  the  public  choose  to  use  it. 

Then  with  respect  to  the  adoption  of  this  road  by  the 
parish.  It  is  to  be  observed  that  this  doctrine  of  adoption 
is  quite  novel,  but  it  is  not  necessary  here  to  impeach  itj 

(a)  3  Bam.  &  Adol.  681.  (6)  1  Bam.  &  Adol.  39. 
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because  it  is  •toted  that  the  parish  has  always  repaired  the         1^3- 

part  of  the  road  on  the  east  bauk«  from  Bennington  Bridge     j^  Kjmq 

to  Simmons  House  Bridge,  and  from  Lade  Bank  north-  v. 

ward  as  far  as  the  parish  of  JLeake  extends.    This  bank  is    ^ 

one  entire  bank  made  at  the  same  time»  and  a  parish  can* 

not  adopt  jMrl  of  a  road.  The  benefit  and  the  burthen  of  the 

whole  must  be  taken  together.    If  a  street  be  thrown  open, 

the  whole  becomes  a  highway,  and  not  any  particular  part 

which  the  public  please  to  adopt.    Indeed  the  judges  by 

no  means  seem  agreed  with  respect  to  this  principle  of 

adoption.    In  Rex  v.  Si.  Benediei{a)»  Bayley^  J.  says,  that 

there  must  be  some  acquiescence  on  the  part  of  the  pariik. 

In  other  cases  the  judges  have  said,  that  it  is  suiScient  if 

the  road  be  adopted  by  the  pubHc    In  Rex  ▼•  MtUor{b)f 

Baykjf,  J.  says,  "  there  was  no  adoption  by  the  pubke, 

no  adoption  by  the  pari$he$/'  JJiikdale,  J.  says,  *^  a  road 

becomes  public  by  an  acceptance  of  the  right  by  the  pubtit 

or  ihe parish;**  and  Parki,  J.  speaks  of  ihe public,  [Parte,  J, 

The  palish  is  bound  to  repair  all  public  roads ;  but  it  must 

be  shewn  that  the  road  is  used  by  the  public]    Here,  the 

road  has  been  used  by  the  public  for  twenty*five  years»  and 

part  of  it  has  been  repaired  by  the  parish*    Either  the 

whole  or  no  part  of  the  road  is  adopted.    They  have  re* 

paired  a  part,  and  must  adopt  the  whole,  but  it  is  not 

necessary  to  argue  tbisi  for  they  have  repaired  this  very 

part  indicted.    The  parish  is  estopped,  by  matter  in  pais, 

from  saying  that  this  is  not  a  highway ;  after  holding  out  to 

the  community  ^t  large  that  it  is  a  public  road,  they  cannot 

now  turn  round  and  contradict  their  own  set.    [DsMMfi, 

Cf  J.  One  APt  of  repairing  cannot  be  an  estoppel*]    It  may 

operate  as  an  estoppel  if  others  aeting  upon  the  faith  of  it 

would  be  thereby  prejudiced.  • 

W^ddingt99ip  for  the  defendants.    It  is  submitted  that 
.  this  is  not,  fipd  that  in  point  of  law  it  never  could  become 

(«)  4  Bam.  ft  Alders.  447,  450.  (9)  AHte,  ^&B. 


590  CASES  IN  THE  king's  BENCH, 

1833.        a  public  road.     The  land^  after  it  was  bought  hy  the  com- 

^*^^^^^      missioners  for  the  purposes  of  the  act,  was  converted  into 

v.  a  drain,  and  the  commissioners  may  yet  have  occasion  to 

Inhabitnnis  of  ^^i^^  ygg  ^f  jj      j^  jg  admitted  that  a  user  by  the  public 

of  a  road  for  twenty  years,  will  make  it  a  highway.  But 
assuming  that  the  commissioners  could  dedicate  this  road 

;  to  the  public^  the  user  by  the  public  is  in  this  case  explained. 
The  commissioners,  however^  had  no  power  to  dedicate 
this  road,  or  to  permit  the  public  to  use  it.  The  land  was 
purchased  for  the  purposes  of  the  act.  The  commissioners 
may  have  occasion  to  cleanse  the  drain,  and  it  seems  im- 
possible that  they  could  do  so  without  obstructing  the 
road  during  that  operation.  According  to  the  argument 
for  the  crown,  if  they  did  do  so,  they  might  be  indicted  for 

.  a  nuisance  in  obstructing  the  highway.  If  the  cleansing 
of  the  drain  would  become  indictable,  the  commissioners 
cannot  effect  the  purposes  of  the  act.  The  commissioners 
had  power  to  widen  and  deepen  the  drain,  and  could  not 
use  the  banks  for  this  purpose  without  causing  a  partial 
obstruction  of  the  road.  If  they  could  allow  the  public  to 
use  any  part  of  the  banks,  they  might  allow  them  to  use 
the  whole  of  it;  and  if  the  whole  is  to  be  considered  as 
a  road,  the  commissioners  could  not  perform  their  public 
ckities  without  making  themselves  liable  to  an  indictment. 
No  case  has  been  cited  in  which  there  has  been  a  dedi* 
cation  by  trustees  of  land,  upon  which  they  had  some 
public  duty  to  perform.  In  The  Tmstees  of*  the  Rugby 
Charity  V,  Mertyweather,  the  trustees  were  considered  as 
private  individuals.  Rex  v.  Edmonton  was  the  case  of  a 
road  actually  set  out  by  commissioners  of  inclosure.  There, 
the  churchwardens  did  *not  hold  for  any  public  purpose, 
but  for  the  benefit  of  certain  land-owners,  and  in  fact  repre* 
sented  private  persons.  No  decided  authorities  have  been 
found.  Mr.  Starkie  says,  that  a  question  similar  to  this 
arose  on  the  northern  circuit.  Where  a  party  has  the  power 
to  dedicate,  and  a  consideration  for  it  is  sbewn«  it  may  be 
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presumed  that  a  dedication  took  place,  but  there  can  be  no         183S. 
presumption  of  a  violation  of  a  public  duty  (a).  _,    ., 

Supposing  the  commissioners  had  a  right  of  dedication,  v. 

no  jury  would,  under  the  circumstances,  presume  there  had  Leake. 
been  an  adoption  in  this  case.  In  Rex  v.  St.  Benedict^ 
Bayleyy  J.  says,  "  Admitting  that  in  this  case  there  was  a 
dedication  to  the  public,  (which  I  think  does  not  sufficiently 
appear,)  and  that  the  road  was  found  to  be  a  public  benefit, 
(which  I  am  not  sure  is  the  case,)  I  think  that  in  consequence 
of  the  want  of  some  act  qf  acquiescence  or  adoption  by  the  pa- 
rish, they  are  not  liable  to  the  repair  of  this  road/'  In  Rex 
V.  Cumberworth{b),  Lord  Tenterden  says,  "  Here  there  was 
no  act  of  acquiescence  by  the  defendants ;  and  according  to 
Rex  V.  Sl»  Benedict  and  Rex  v.  Mellor,  some  such  act  was 
necessary  at  all  events  to  make  them  liable."  In  Rex  v. 
Cumherworth  therefore  Rex  v.  St,  Benedict  is  distinctly  recog- 
nized. Here,  there  is  not  sufficient  evidence  of  adoption  by 
the  parish  of  the  part  of  the  road  indicted ;  it  is  only  found 
that  the  parish,  ten  years  ago,  repaired  a  part  of  the  road. 

Whitehurst,  in  reply.  The  power  of  purchasing  the  land 
at  the  side  of  the  drains  was  given  to  the  commissioners 
merely  that  they  might  have  some  place  of  deposit  for  the 
earth ;  and  the  act  did  not  contemplate  any  further  use  of 
it.  A  space  of  six  feet  is  left  on  each  side  of  the  drain ; 
which  is  sufficient  as  a  place  of  deposit.  It  is  said  that  the 
commissioners  might  be  considered  as  trespassers,  if  they 
obstructed  the  road.  There  can,  however,  be  no  objection 
to  give  the  public  a  qualified  right  of  way,  subject  to  the  right 
of  the  commissioners  to  cleanse  the  drain  as  occasion  may 
require.  The  commissioners  are  empowered  to  entfer  upon 
nny  lands  within  the  fen ;  they  may  therefore,  for  the  pur- 
poses of  the  act,  enter  even  on  old  highways.  The  argUmetit 

(fl)  See  Williams  v.  East  India  302;  Hesf  v.  Hube,  Peake,  N.P.C. 

Company^  3  East,  192;  Smith  v.  131;  Mann.  Dig.  2d  ed.  143,  title 

Huson,  1  Phillimore,  287;  Caider  Evidence,  pi.  341. 
V.  Rutherford,  3  Brod.  iV  Bingh.  (b)  3  Barn.  &  Adol.  112. 
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1833.         therefore  entirely  fails ;  and  though  they  had  dedicated  tbis 
to  the  public^  they  would  certainly  have  a  right  to  go  on  U^ 
V.  highway  as  well  as  the  public  at  large,  and  might  cleauaeihe 

^"^LmIT  ^  ^^^^'     There  is  no  pretence  for  saying  that  there  would 

be  an  inconvenience  in  nllowing  the  public  a  right  of  paa* 
sage.  Four  miles  of  this  very  bank  was  set  .out  by  cool- 
missioners  under  a  subsequent  inclosure  act>  as  a  public 
road.  It  has  been  argued  that  the  coniaiis«iQQar«  may  have 
occasion  to  widen  and  enlarge  the  drain.  The  act  iu«^ 
what  the  depth  and  width  of  the  drain  shall  be;  whicb  ahev« 
that  the  legislature  did  not  contemplate  that  any  alteration 
would  be  made;  therefore  the  commissioners  have  op  power 
to  alter  them.  Then  it  was  urged  that  the  Iw^ds  Wieve  fiUiF^ 
chased  for  the  purpose  of  the  drainage,  and  could  pot  be 
appropriated  to  another  purpose.  The  commiasioQers  had 
the  power,  if  they  thought  fit,  to  throw  the  «aitfa  aa  the 
opposite  side  of  the  drain,  making  compepisi^yfi  t^  tbs 
owner  of  the  adjoining  land. 

As  to  the  case  mentioned  Jt^y  Mr.  Siarkie,  ihe  fapts  of 
the  case  are  not  before  the  Court,  and  this  drainage  act 
was  just  as  much  an  act  for  the  indiviuiual  owners  of  the 
property  in  the  fen,  as  the  inclosure  act  in  Rex  v.  J^dnumfOH 
was  for  the  owners  of  property  in  Edmonton;  and  the 
commissioners  and  trustees  had  the  same  sort  of  property 
in  the  land  and  the  s^me  right  over  it  The  doctrine  laid 
down  in  The  fiing  v.  Si.  Benafict  is  vejy  doubtful,  as  has 
before  been  observed.  It  was  for  the  first  time  broacbed 
in  that  case;  and  with  every  respect  for  the  judges  m^hQ 
decided  it,  their  right  to  introduce  a  new  law  may  be  ques- 
tioned. In  Rex  V.  Cumberworth,  Mr.  J.  Patieson  seemed 
rather  to  doubt  the  authority  of  that  case ;  and  if  Bet  y. 
Edmonton  be  good  laW|  there  is  an  end  of  the  ca|e  of  tUx 
V.  St.  Benedict.  If,  however,  it  be  necessaiy  to  shew  an 
adoption  by  the  parish,  there  is  an  adoption  of  this  very 
part  by  repairs  ten  years  since,  besides  an  adoption  of  other 
parts,  which,  it  is  submitted,  is  an  adoption  of  the  vyhole. 
(This  case  was  argued  in  Easter  term  last.) 

Cur.  ado,  $mli. 
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Tk«  judges  difforing  in  opinion,  now  delivered  their        isss. 
jiidgiiienta  sertatim,  ^^^^ 

Pabkb,  J«-**-The  questions  raised  on  the  argument  of  y, 

this  case  were  thr^e :  First,  whether  it  was  competent  for  Leaks.  ^ 
Ibe  persons  in  whom  the  soil  was  vested  to  dedicate  the 
use  of  part  of  it  to  the  public  as  a  highway,  it  not  being 
disputed  but  that  if  it  was,  such  dedication  had  taken  place: 
Secondly,  whether  it  is  necessary,  in  order  to  charge  the 
parish,  that  it  should  have  adopted  the  highway :  and  if  it 
wal^  Thirdly,  whether  the  parish  had  in  fact  adopted  it. 

I  have  never  entertained  the  least  doubt  upon  any  of  First  point: 
these  questions  except  the  first.  Upon  that  I  have  felt  ^^^^"^  of dcdi- 
pomt^  difficulty ;  but  after  much  consideratiou,  my  opinion 
isj  Mpoq  the  statements  in  this  case,  that  the  commissioners 
i^  whom  the  property  was  vested  might  dedicate  part  of  it 
to  this  special  use.  If  the  land  were  vested  by  the  act  of 
parlianent  in  commissioners,  so  that  they  were  thereby 
bound  to  use  it  for  some  special  purpose  incompatible 
with  its  public  use  as  a  highway,  I  should  have  thought 
that  auch  trustees  would  have  been  incapable,  in  point  of 
lawy  to  make  a  dedication  of  it;  but  if  such  use  by  the 
public  be  not  incompatible  with  the  objects  prescribed  by 
the  act,  then  I  think  it  clear  that  the  commissioners  have 
that  power.  The  mere  circumstance  of  their  not  being 
ben^dal  owners  cannot  preclude  them  from  giving  the 
public  this  right.  Let  us  consider  then,  whether  the  special 
^rpoaes  indicated  by  the  act  of  parliament  are  inconsistent 
with  the  use  of  the  bank  as  a  highway.  The  land  over 
wlMch'the  alleged  road  passes,  was  purchased  by  the  special 
fSOPuniisionara  appointed  under  41  Ceo.  3,  cap.  cxxxv. 
und^r  aection  19  of  that  acU  Whether  it  was  conveyed  to 
Ibem^  ^^ir  ARPP^^^  i^^der  section  IQ,  on  a  voluntary 
pur^kasft)  or,  under  sections  26  and  27*  after  an  assessment 
by  a  juiy  to  the  special  commissioners,  in  trust  for  the 
ganeral  commissioners^  does  not  appear;  but  in  whom- 
soever, the  tUIe  was  vested^  it  must  have  been  held  in  trust 
for  the  special  purposes  of  the  act.    What  then  were  these 

QQ  2 
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1833.        special  purposes  f     The  case  does  not  state  whether  the 
The  Kino     powers  given  by   41  Geo.  3,  cap.  cxxxv.   to  the  special 

V-  commissioners  appointed  under  that  act,  have  terminated 

Inhabitants  of  r*  .        ,  .     •  i      •      i  « 

Leake.       or  "ot.     By  section  1 1  they  are  authorized,  empowered 

and  required  to  make  certain  new  gowts  and  drains ;  and 
by  section  ]2,  to  dispose  of  the  earth  arising  from  making 
the  drainsj  six  feet  from  the  verge  of  the  slopes  or  batters^ 
at  an  average  o^  otherwise,  as  they  shall  think  necessary; 
but  they  are  also  required  to  make  and  maintain  such  other 
cuts,  drains,  outlets,  sluices,  gowts,  tunnels,  and  other 
works,  as  they  shall  think  necessary,  in  the  grounds  in  the 
East  fen,  8cc.  (comprising  the  lands  adjoining  to  this  cut.) 
By  section  14,  the  several  cuts,  works,  &c.  before  directed 
to  be  executed  by  the  special  commissioners,  shall  be  done 
under  the  direction  and  control  of  the  general  commission- 
ers, and  shall,  after  the  completion  thereof,  be  vested  in 
and  for  ever  afterwards  remain,  continue,  and  be  subject  to 
the  power,  jurisdiction  and  sole  control  of  the  general 
commissioners,  as  if  made,  done  and  executed  under  the 
authority  of  the  former  act.  By  section  39,  the  special 
commissioners  are  to  make  an  award,  with  a  true  plan 
annexed  of  the  grounds  to  be  drained.  The  41st  section 
gives  the  general  commissioners  the  power  to  tax  for  the 
purposes  of  general  drainage.  From  these  clauses  it 
appears  that  the  special  commissioners  have  special  pow- 
ers, which  seem  not  to  have  been  of  a  permanent  nature, 
and  whidi  would  be  determined  after  the  works  were  com- 
pleted and  the  award  n^ade.;  and  then  the  authority  of  the 
general  commiasioners  of  the  drainage,  under  the  S  Geo.  3, 
c.  32,  would  alone  be  in  force.  But  fi8.tb9  cape  does  not 
enable  us  to  say  whether  th|^  po.wers  of  the  special  com* 
roissionerjs,  if  any,  which  remained  ^fter  tbie  droin  was 
made,  are  yet  in  force^  we  must  treat  the  question  as  if 
they  were ;  though  probably  tbe  general  commissioners^  by 
virtue  of  2  Ceo,  3,  c.  32,  enabling  theip,  to  make  works  for 
the. general  purpose  of  drainage,  would  have  the  same 
power  of  making  cuts,  drains,  aqd  o^her  mrorks,  as  is  given 
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to  the  special  commissioners  under  the  latter  part  of  the        1833. 

12th  section.     The  general  commissioners  would  unquer-     ^^^^T^tT*"^ 
, ,  ...  ,        The  Kiwo 

tionably  be  entitled,  and  mdeed  bound,  to '  cleanse  the  v. 

Hobbole  Drain,  when  required^  and  remove  the  mud  from  ^"^l^^^e'^  ^^ 

it.     The  special  commissioners,  (and  probably  the  general 

commissioners  also,)  would  have  the  power,  if  necessary, 

for  the  purposes  of  the  general  drainage,  to  make  smaller 

cuts,  communicating  with  this,  and  drains,  gowts,  tunnels 

or  other  works,  and  might  use  the  soil  on  which  the  bank 

is  placed  for  this  purpose.     The  question  then  is  reduced 

to  this ;  whether,  upon  the  finding  of  the  jury  in  this  case, 

the  public  use  of  the  bank  as  a  road  would  interfere  with 

the  exercise  of  these  powers.     The  case  might  and  ought 

to  have  stated  whether  the  operation  of  cleansing  the  drain 

would  or  would  not  have  been  impeded  by  the  use  of  this 

road  ;  but  as  it  does  find  that  the  drain  was  constructed  in 

the  manner  directed  by  the  act,  and  the  act  requires  six 

feet  to  be  left  between  the  verge  of  the  slope  and  the  bank, 

(which  must  have  been  for  the  purpose  of  allowing  sufficient 

space  for  cleansing  the  drain,)  I  think  we  may  reasonably 

conclude  that  the  use  of  the  top  of  the  bank  itself  for  the 

purpose  of  cleansing  the  drain,  or  of  depositing  the  mud 

there,  was  unnecessary.     With  respect  to  the  exercise  of  No  dedication 

the  other  powers, — of  making  cuts  communicating  with  this  ^*f  [Jln/as  a 

drain,  through  the  bank  in  question,  or  other  works  neces-  highway,  with 

sary  to  the  drainage,  it  is  impossible  not  to  see  that  such  of  a*rightof 

powers  could  no  longer  be  exercised  apon  the  space  occu-  making  cuts 

pied  by  the  road,  if  the  public  had  an  unqualified  right  of  laud  when 

road  there :  and  unless  they  had,  this  indictment  cannot  be  'fanted  for 

'  ...  .  the  purposes 

supported.     But  I  thmk  that  if  it  were  quite  clear  that  of  a  drainage. 

such  works  would  never  be  required,  the  commissioners, 
whethier  spebial  oFgdneral;  might  give  the  right  to  the  pub- 
lic. The  spetial  'comniift^idneriB  certainly  might  hav6  ^old 
the  land,  or  let  it,  or  disposed  of  it  for  money,  under  section 
35,  if  it  was  not  necessary  to  be  made  use  of  for  the  pur- 
poses of  this  act;  and  I  do  not  see  w'hy  they  might  not 
also  in  the  like  case  have  given  it  up  to  the  public  as 
a  public  highway ;  inasmuch  as  it  is  by  no  means  impossi- 
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1853.        ble  that  the  general  works  of  the  drainage  niigtit  feeeWe  a 
benefit^  perhaps  equal  to  the  pecuniary  advaittage  ftbm-  H 
sate,  by  facilitating  the  carriage  oF  materials  and  the  tratt»» 
Inhabitants  of  p^^  of  Workmen  necessary  for  the  purposes  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  interruption 
for  twenty  years  and  upwards,  we  must  infer  that  no  pin^ 
pose  of  the  drainage  has  yet  required  the  eoustraction  of 
cuts,  or  other  works,  upon  the  part  of  tbe  bank  in  question; 
and  if  in  that  time  the  ordinary  purposes  of  the  drainage 
have  not  required  them^  it  is  not  too  much  to  say  that  audi 
works  win  not  be  required,  and  that  tbe  space  is  not  ti6W 
wanted  for  any  purposes  of  this  act.  If  this  had  been  a  spetiail 
verdict,  I  should  have  thought  that  both  tliese  facts  shouM 
have  been  found  by  the  jury,  and  that  a  venire  de  hoVo 
would  have  been  necessary;  but  upon  a  special  case  we 
are  not  so  strictly  bound  (a);  and  I  do  not  think  we  ought 
to  put  the  parties  to  the  expense  of  a  new  trial  on  thkt 
account.  I  am  of  opinion  therefore  upon  thi?  case  that  we 
may  come  to  the  conclusion  that  the  dedication  of  tfai9  part 
of  the  bank  to  the  use  of  the  public,  as  a  road,  was  not 
inconsistent  with  the  purposes  to  which  the  commissioners, 
whether  special  or  general,  were  bound  by  the  act  of  par- 
liament to  apply  it. 
Second  point:  Upon  the  other  two  questions  I  never  had  any  doubt, 
ad^onby  ^^  ^^  '^^  second,  I  have  always  considered  it  as  clear  that 
pMuh.  the  parish  is  at  common  law  bound  to  repair  all  public 

highways ;  this  being,  by  the  common  law,  the  mode  by 
which  each  parish  contributes  its  share  towards  the  pnUic 
burthen  of  repairing  all  highways,  instead  of  all  the  public 
roads  being  repaired  by  one  general  tax.  Hence,  if  a  road 
be  dedicated  to  the  public,  no  parish  can  refirse  t6  repair 
TrueprincU  it*  It  must  bear  in  that  shape  its  share  of  the  general 
P^?  1  f *hTt     burthen,  and  its  inhabitants  receive  an  equivalent;  not  in 

the  use  of  that  road  in  particular,  bat  in  the  useof  all  die 
public  roads  in  the  realm.  The  absence  of  repair  by  tiie 
parish  is  indeed  a  strong  circumstance  in  point  of  evidence 

(a)  Vide  ante,  423,  note  (6). 


The  Kino 

V. 


MICHAELMAS  T£RM,  IV  WILL.  IV.  597 

to  prove  tbftt  the  road  is  not  a  public  one;  the  fact  of        i8S3. 

repair  has  a  contrary  effect ;  but  the  conduct  of  the  parish 

in  acquiescing  or  refusing  its  acquiescence,  is  in  my  opinion 

immaterial  in  every  other  point  of  view.    The  judgment  of  Inhabitants  of 

my  brother  JBdyley,  in  the  case  of  Bex  v.  Si*  Benedict  {a)i 

was  cited  on  the  argument  as  an  authority  to  the  contrary; 

but  with  every  respect  for  that  very  learned  judge,  I  must 

say  I  cannot  accede  to  the  doctrine  there  laid  down,  and  I 

am  not  aware  that  there  is  any  authority  in  support  of  it* 

Upon  the  third  question  also  I  feel  no  doubt.    The  Third  point: 
repair  by  the  parish  of  the  part  in  question,  is  undoubtedly  foct^adoptcd. 
a  aufficient  adoption,  if  adoption  be  necessary,  which  I  am 
ckurly  of  opinion  it  is  not. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
crown  is  entitled  to  our  judgment. 

lilTTiifiDALE,  J.«-*-A  great  number  of  cases  have  been 
cited  as  to  what  shall  be  taken  to  be  a  dedication  of  land 
t0  the  public,  so  as  to  establish  a  highway.  I  need  not 
advert  to  Aese,  because  I  agree  in  their  authority;  and  I 
think  if  this  land  were  not  in  the  peculiar  circumstances  in 
which  it  is  placed,  there  would  be  a  sufficient  dedication 
to  make  it  a  public  highway.  But  the  difficulty  I  have  is,  First  point. 
that  the  land  over  which  the  road  lies  has  been  appropri- 
9XtAf  by  41  Geo,  3,  cap.  cxxxv.,  for  the  purposes  of  drainage. 
By  that  act  certain  powers  are  given  to  the  commissioners, 
who  are  to  deal  with  the  land  mentioned  in  the  act  in  the 
manner  there  prescribed*  Under  these  powers  the  commis- 
sioners have  made  a  bank,  which  is  subservient  to  the  pur- 
poses of  the  drainage*  Over  a  part  of  this  bank  the  road  in 
question  extends.  It  is  true  that  the  bank  has  not,  for  a  great 
nmnlyer  of  years,  been  practically  used  to  give  any  further 
protection  or  support  to  the  works  than  it  did  when  first 
made;  and  very  probably  it  never  may  be  wanted  in  any 
other  state  than  it  now  is.    But  I  cannot  take  judicial 

(a)  4  Bam.  &  Aid.  450. 
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18S3.     '    »oti<;e  orthfvtj.qnd  i  cannot. SQij'biit.fii  sonlefutore  lime  it 

Ti^^K^'      may  b^  .waDtbdyfof<  the  works  of  tfae .  iirairiage>  JB  anoh  a 

V,  niatuien  asithat  it  oouicl«ioti  be  used  beneficially. for  these 

Iqimbuontaof  purpQggg  jf  there  wei^sa  coninion.  highway  over  it;    And  I 

think  the  coniniissioners  had  no  power  to  dedicate  to  the 
:  -use  «f  the*  public^  as  a  highway,  iatid,  with  the  ownership 
of •  which. they  were  entrusted  for  a  apecial  pUrpfl^e|-«id 
for  ^wbich  special  purpose  this  land  niayy  at  some. futare 
period>  be  required:  and  as  all  the  king's  subjects  are 
pFesiuned  to  knaw  acts  of  parliament,  they  uiuflt^^  when 
Ihey  used  the  road,  be  presumed  to  have  knowAlbat  in 
point  of  law  it  could  not  be  eo  dedicated,  and  that  itiC(Aild 
only  be  used  as  a  way  of  permission  and  aufterance;f>«iid 
they  cannot  be  considered  as  having  acquired  «  right  by 
adverse  enjoyment,  but  only  by  usurpation  ou  riglits  which 
were  designated  by  parliament,  and  whicli  therefore  cottid 

Secoud  point.,  not  be  infringed  upon.     The  adoption  of  the  parish  by 

repairing  part  of  it,  does  not  vary  the  case.  The  adoption 
of  a  parish  is  no  more  than  the  use  of  it  by  the  public;  the 
parish  are  merely  a  part  of  the  public.  If  a  road  has  been 
used  by  people  in .  the  parish,  it  furnishes  evidence,  pro 
tanto,  of  its  being  a  way  for  the  rest  of  the  public;  and  if 
the  parish  havic  repaired  it,  that  furnishes  a  strong  inference 
that  in  is  a  public  highway,  as  else  they  would  not  have 
been  at  that  expense;  butit^only  raises  a  strong  pptsiimp- 
tioUf  and  there  is  no  estoppel  ^f/tiiust  a  parish  in  such  a  caae. 
The  adoption. by  tbepariBh  does  not  necessarily,  *as  a  mat- 
ter pf  law^  ttiake  aroad-puUtcv  lior  does  thtir' refusal  to 

First  point,  'adopt  it  prevent  i tS' dseiog^  se ;  and  if  the  general ,  vule  were 
•soy^ill  it  wonkl  i»ot  bethqicaseUieve,  nS'  pariiaownA  has 
already  di^eoted'it  to:  be  under  .the  >«dQtrol  of  icoimnis- 
ticme»s,^  iof  padiatusntary -pofpoeesr' >A  )HibUo»iroad  has 
been  made,  by  kgal -aariiorityy  iri^cohtinuatioli  of  whet  is 
•  iMTw  contended 'tobeiarpad^  ibut^that  oan'maloe>no  drfier- 
enceias  la  ^ei  legnlity^ctf  <li&is  :4ioadi'  If  the  traeof  this  at  a 
public  road  be  an  object  of  great  importance,  the  only  way 
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to  have  it  made  a  legd  road»  is  by  an  application  to  parlia-        i833. 
ment,  who  will  exercise  their  discretion  on  the  subject.  tiTk^^ 

On  the  whole  of  the  case,  I  am  of  opinion  that  judgment  «. 

should  be  entered  for  the  defendants.  iDhabiiants  of 

Leake. 

Dbnman,  C.J. — The  question  raised  by  this  case  was.  First  point. 
whether  the  parish  of  Leake  is  bound  to  repair  a  road 
which  runs  along  the  top  of  a  bank  forty  feet  wide ;  in 
other  words,  whether  this,  which  is  unquestionably  a  road 
de  facto,  is  also  a  road  de  jure.  The  bank  was  made  in 
exeoatton  of  certain  works  of  drainage,  done  under  an  act 
pf  tlie  Qd  of  Geo.  3,  and  another  act  of  the  4  ]  st  of  Geo.  3 ; 
and  it  is  stated  as  a  fact  that  *'  the  said  bank  has  been  used 
by  ail  persons  for  twenty-five  years  as  a  public  carriage 
road,  without  intermission,  and  is  a  very  useful  and  conve- 
nient road  to  the  public."  It  is  further  stated,  that  part  of 
the  indicted  part  of  the  road  was  repaired  by  the  parish  of 
Leake  ten  years  ago.  All  the  terms  in  the  definition  of  a 
public  road  are  found  in  this  statement.  But  it  was  argued 
that  the  bank  in  question  cannot  be  a  public  road,  because 
that  would  be  inconsistent  with  the  purposes  of  drainage, 
for  which  it  was  raisedj  and  with  the  superintending  power 
vested  in  the  commissioners  for  drainage  purposes.  The 
words  relied  on  are,  that  "  all  banks  made  (as  this  was) 
under  the  41st  Geo.  3  (a),  as  well  as  the  cuts,  drains,  dams, 
forelands,  and  other  works,"  should  be  made,  done  and 
executed  under  the  direction  and  control,  and  to  the  satis- 
faction of  such  general  commissioners,  and  should,  after 
the  completion  thereof,  be  vested  in  and  for  ever  afterwards 
reaaia,  continue  and  be  subject  to  the  power,  jurisdiction 
and  sole  control  of  the  said  general  commissioners,  or  any 
five  or  more  of  them,  in  such  and  the  like  manner  as  if  the 
same  had  been  made,  done  and  executed  under  the  autho- 
rity of  the  former  act(i)  above  mentioned."  This  recited 
act  (6)  refers  in  like  maimer  to  the  provisions  of  a  former 

(a)  Cap.  cixiT.  (b)  %  OiC  d,  c.  SS. 
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1883.        a  public  road.     The  land,  after  it  was  bought  by  the  com- 
^"-^^^^      miBsioners  for  the  purposes  of  the  act,  was  converted  into 

The  Kma  »       r 

v.  a  drain,  and  the  commissioners  may  yet  have  occasion  to 

Inhabitunts  of  ^^i^^  ^^^  ^f  j^      j^  jg  admitted  that  a  user  by  the  public 

of  a  road  for  twenty  years,  will  make  it  a  highway.  But 
assuming  that  the  commissioners  could  dedicate  this  road 
.  to  the  public^  the  user  by  the  public  is  in  this  case  explained. 
The  commissioners,  however,  had  no  power  to  dedicate 
this  road,  or  to  permit  the  public  to  use  it.  The  land  was 
purchased  for  the  purposes  of  the  act.  The  commissioners 
may  have  occasion  to  cleanse  the  drain,  and  it  seems  im- 
possible that  they  could  do  so  without  obstructing  the 
road  during  that  operation.  According  to  the  argument 
for  the  crown,  if  they  did  do  so,  they  might  be  indicted  for 
a  nuisance  in  obstructing  the  highway.  If  the  cleansing 
of  the  drain  would  become  indictable,  the  commissioners 
cannot  effect  the  purposes  of  the  act.  The  commissioners 
had  power  to  widen  and  deepen  the  drain,  and  could  not 
use  the  banks  for  this  purpose  without  causing  a  partial 
obstruction  of  the  road.  If  they  could  allow  the  public  to 
use  any  part  of  the  banks,  they  might  allow  them  to  use 
the  whole  of  it;  and  if  the  whole  is  to  be  considered  as 
a  road,  the  commissioners  could  not  perform  their  public 
duties  without  making  themselves  liable  to  an  indictment. 
No  case  has  been  cited  in  which  there  has  been  a  dedi* 
cation  by  trustees  of  land,  upon  which  they  had  some 
public  duty  to  perform.  In  The  Trustees  of  the  Rugby 
Charity  v.  Merryweather^  the  trustees  were  considered  as 
private  individuals.  Rex  v.  Edmonton  was  the  case  of  a 
road  actually  set  out  by  commissioners  of  inclosure.  There, 
the  churchwardens  did  *not  hold  for  any  public  purpose, 
but  for  the  benefit  of  certain  land-owners,  and  in  fact  repre- 
sented private  persons.  No  decided  authorities  have  been 
found.  Mr.  Starkie  says,  that  a  question  similar  to  this 
arose  on  the  northern  circuit.  Where  a  party  has  the  power 
to  dedicate,  and  a  consideration  for  it  is  shewn,  it  may  be 
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presumed  that  a  dedication  took  place,  but  there  can  be  no         183S. 
presumption  of  a  violation  of  a  public  dut3^(a).  _-    ^ 

Supposing  the  commissioners  had  a  right  of  dedication,  v. 

no  jury  would,  under  the  circumstances,  presume  there  had  "  Leake.^  ^ 
been  an  adoption  in  this  case.  In  Rex  v.  St.  Bettedict, 
Bayley,  J.  says,  **  Admitting  that  in  this  case  there  was  a 
dedication  to  the  public,  (which  I  think  does  not  sufficiently 
appear,)  and  that  the  road  was  found  to  be  a  public  benefit, 
(which  I  am  not  sure  is  the  case,)  I  think  that  in  consequence 
of  the  want  of  some  act  qf  acquiescence  or  adoption  by  the  pa- 
rish, they  are  not  liable  to  the  repair  of  this  road."  In  Bex 
V.  Cumherworth{b\  Lord  Tenterden  says,  '*  Here  there  was 
no  act  of  acquiescence  by  the  defendants ;  and  according  to 
Rex  V.  St»  Benedict  and  Rex  v.  Mellor,  some  such  act  was 
necessary  at  all  events  to  make  them  liable."  In  Rex  v. 
Cumberworth  therefore  Rex  v.  St,  Benedict  is  distinctly  recog- 
nized. Here,  there  is  not  sufficient  evidence  of  adoption  by 
the  parish  of  the  part  of  the  road  indicted ;  it  is  only  found 
that  the  parish,  ten  years  ago,  repaired  a  part  of  the  road, 

Whitehursti  in  reply.  The  power  of  purchasing  the  land 
at  the  side  of  the  drains  was  given  to  the  commissioners 
merely  that  they  might  have  some  place  of  deposit  for  the 
earth ;  and  the  act  did  not  contemplate  any  further  use  of 
it.  A  space  of  six  feet  is  left  on  each  side  of  the  drain ; 
which  is  sufficient  as  a  place  of  deposit.  It  is  said  that  the 
commissioners  might  be  considered  as  trespassers,  if  they 
obstructed  the  road.  There  can,  however,  be  no  objection 
to  give  the  public  a  qualitied  right  of  way,  subject  to  the  right 
of  the  commissioners  to  cleanse  the  drain  as  occasion  may 
require.  The  commissioners  are  empowered  to  entfer  upon 
any  lands  within  the  fen ;  they  may  therefore,  for  the  pur- 
poses of  the  act,  enter  even  on  old  highways.   The  argumetit 

(fi)  See  Willutm  v.  Eatt  India  302;  Rex  v.  Htt&c,  Peake,  N.  P.  C. 

Compam/,  3  East,  192;  Smith  v.  131;  Mann.  Dig.  2(1  ed.  143,  title 

Huson,  1  Phillimore,  287;  Colder  Evidence,  pi.  841. 
V.  Rutherford,  3  Brod.  h  Bingh.  (6)  3  Barn.  &  Ado).  112. 

VOLi  !!•      .  Q  Q 
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Do£,  on  the  demise  of  Jones^  v.  Williams. 

An  eotry  to  CjECTMENT  for  land  in  Cardiganshire,  tried  before 
must  be  made  Bosanquet,  J.  at  the  last  assizes  for  the  county  of  Cardigan* 
animo  claman-      The  lessor  of  the  plaintiff,  who  is  the  second  son  of 

oi;  but  It  need  . 

not  be  accom-  Griffith  Jones,  claimed  under 

SaitTo?  *  "  Articles  of  agreement  (under  seal  (a))  made  the  9th  day 
that  the  object  of  January,  1770,  between  Abel  Jones  of  the  first  part, 
to  avoid" the"  Gr^lh  Jones,  his  son,  of  the  second  part,  Elizabeth  Jona- 
fine.  than,  widow,  and  Johi  Jonathan,  her  son,  of  the  third  part, 

der  seal,  after  and  Jane  Jonathan,  spinster,  daughter  of  the  said  JSlitabeth 

a  recital  of  an  Jonathan,  of  the  fourth  part;"  which  recited  that  a  mtr- 

intended  mar-    .  .  "^  .  -r,   .^ 

riage  between   riage  was  intended  to  be  solemnized  between  Gfifith  Jones 

^he"ather  of'  ^"^  "^^^^  Jonathan,  that  a  sum  of  money  and  furniture  had 
£.)  <<for  the     been  agreed  to  be  given  by  E.  Jonathan  and  J.  Jonathan, 

settlement  in  ^°^  ^^^^  -^^^  Jones  was  seised  in  fee ;  and  continued  as 
the  world  of  follows  : — "  And  whereas  it  is  also  covenanted  and  agreed 
couple,  freely  upon  that  the  said  Abel  Jones,  for  the  support  and  settlement 
and  ^learly  jp  ^y^^  world  of  the  said  young  couple,  freely  and  clearly 
setdeth  upon  giveth  and  settleth  upon  his  said  son  Griffith  Jones,  (the 
from^Mtchael-  Premises,)  with  the  appurtenances,  from  Michaelmas  next(6), 
mas  next,'*  for  for  his  natural  life^  and  after  his  decease,  to  the  use  of  the 
to  the  first  son  ^^^^  ^^^  ^^  ^^^  body  of  the  said  Griffith  Jones,  on  the  body 
**^^^®  "Y"'  ^'  ^^^  '**^  •^^''^  Jonathan  lawfully  to  be  begotten,  and  so 
on  successive-  on  successively  for  every  other  son,  the  elder  to  take  before 

S£2?     ^y--^:  .ol b dc*u,U ,f  ..cb  ■»„  ...U,. .o u,. «» 

with  remain-    of  the  daughter  and  daughters  of  the  body  of  the<said  Griffith 

ders  over.  This 

IS  a  covenant 

to  stand  seised       (^)   '^  ^^  ^^®  necessity  of  a  (6)  That  a  covenant  to  stand 

and  not  an  contract  under  teal  to  raise  a  use  .  seised  at  2l  future  day  is  sufficient, 
executory  con-  In  consideration  nf  bloed  dhly,'  'sefl  CdM.  Dig.  Cmoettnt,  (G.  1) 

'™B'and  C      ^^^  ^^^*  ^^'  ^^^  ^'  Flo^^  J^G,  jJ>;  Crm  v.  F(W#^^i(c*,  Cro. 

have  issue  £.    ^08,  309,  in  Sharington  v.  StriU.t     , Jap.  180;  iloe  v.  IVflniwr,  S  Wils. 

their  eldest,      ton;  Com.  Dig.  Covenant  (G.  1).       75 ;  ^^,  605. 

and  P.,  their 

second  son.     B.  dies;  then  E.  (ii«s.     JP.  may  eater^  as  in  his  remainder,  aad  thereby 

avoid  a  fine  with  proclamations  levied  by  £•  and  B* 
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on  the  body  of  her  the  said  Jane  lawfully  begotten  or  to  be  isss. 
begotten.  And  if  in  case  more  than  one  child  shall  happen 
to  be  born,  therefore  the  younger  childreni  if  more  than  one; 
are  to  be  provided  for  according  to  their  father's  discretion, 
to  thbk  most  competent  to  give  them  proportionable  to  his 
ability ;  and  for  want  of  such  issue,  to  the  use  of  his  own 
right  heirs  for  ever.  The  articles  also  contained  a  gift  from 
Abel  Griffith  to  his  son  of  a  sloop,  and  a  declaration  that  if 
Jane  survived  her  husband,  she  should  enjoy  the  premises 
daring  life,  as  her  jointure;  and  various  clauses  for  refund- 
ing parts  of  the  marriage  portion  in  the  event  of  the  hus- 
band or  ttfife  dying  within  four  or  three  years*  The  mar- 
riage between  Griffith  Jones  and  Jane  Jonathan  took  effect. 
Tbey^rl^  both  dead,  having  left  JoAii  Jones^  their  eldest  son, 
the  lessor  of  die  plaintiff^  their  second  son,  and  several 
younger  trhildren.  John  Jones  is  since  dead.  A  fine,  with 
proclamations,  was  levied  by  the  father  and  die  eldest  son ; 
under  which  the  preniises  were  ultimately  conveyed  to  the 
defendant.  For  the  plaintiff  it  was  contended  that  the  arti- 
cles operated  as  a  covenant  to  stand  seised,  8cc.;  that  Grif* 
Jith  Jones  and  John  Jones  took  under  the  articles  only  estates 
for  life,  and  that  the  lessor  of  the  plaintiff  was  now  enti- 
tled to  the  estate  as  the  next  tenant  for  life.  The  defend- 
ant insisted  that  the  articles  were  only  executory,  and  that 
the  legal  estate,  consequently,  was  not  conveyed  by  it.  In  Entry, 
order  to  shew  that  there  had  been  ato  entry  to  9 vend  the  fine, 
it  WHS  proved,  that  in  July  the  lessor  of  the  plaintiff  wetlt 
on  the  premises  and  demanded  posiression,  saying  that  it 
was  his  property ;  and  he  asked  WOHams,  the  defendant,  if 
he  would  become  his  tenant.  It  was  objected  that  this  - 
entry  was  insufficient  to  avoid  the  fine.  The  learned  judge, 
without  deciding  oq  the  validity  ol  the  objectiona,  directed 
the  jury  to  find  af  venfict  for' the  plaintiff,  and  gave  the  de« 
fendant  leave  to  move  on  both  points  to  enter  a  nonsuit. 

Wilson,  at  the  cooimeBcemeiit  of  this  temi>  moved  ac«  Fintpobt: 
cordingly.    The  entry  was  not  sufficient.    In  li  note  to  cien?'"*" 
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Gierke  i^r.  PywMia%  m  whkh  tlie  aiitbonties  am  «imiiifd 
up^  Mr.  Sagt.  Wiliiaim  Mya-^^'  A  bar«  entrj  into  the.  livpds» 
wiihoiil  viore«  is  not  sufficieDt.  He  rnmU  akO|  at  tb^  time 
of  emtef,  declare  qmo  anima  be  entered*  that  it  ia  to  avoid  oU 
fim»:  otherwise  it  will  not  amouBt  (o  a  Mifficient  entry  Co 
avoid  a  fine." 
Second  point:  The  artides  amount  to  nothing  more  than  an  execntory 
'  contract.  It  was  iolended  that  aoans  more  £Mmal  instiu* 
mcirt  shouM  be  execnted.  Whatever  effect  mif  bt  be  given 
to  Ibis  agieemenl  io  a  Conrt  of  Equity^  in  aCourtof  Law  it 
cannot  of  itself  be  of  any  force.  These  ace  no  words  of 
liraitattoiib  It  was  contended  that  this  aught  aouNHiU  to  a 
covenant  to  stand  seised ;  and  it  most  he  admitted  that  the 
consideration  ia  suficient :  but  upon  a  general  view  of  the 
instarumenty  sock  a  construction  would  debet  the.ot^octof 
the  parties.  To  construe  it  as  a  covenant  lo  aland  seized, 
and  consequently  as  having  a  legal,  as  distinguished  from  an 
equitable,  operation,  would  defeat  the  intention ;  for  sup- 
posii^  there  were  tea  children  of  this  marriage^  eveiy  one  of 
whom  should  leave  issue,  if  thb  interest  is  to  be  considered 
as  operating  in  a  Court  of  Law,  each  of  these  children  could 
only  take  a  life  estate ;  and  on  the  death  of  the  survivor  of 
the  ten,  the  ultimate  limitation  to  the  settlor's  right  heirs 
would  take  effect,  under  which  the  estate  might  be  totally 
alienated  from  the  issue  of  the  marriage.  But  by  denying  it 
9ny  operation  in  a  Court  of  Law,  and  leaving  it  to  be  con* 
strued  and  acted  on  in  equity,  the  intention  of  the  parties 
may  be  effectuated ;  as  a  Court  of  Equity  will  consider  it 
as  merely  beads  or  notes  for  a  more  formal  inttrumeot, 
wbicb  would  be  prepared  under  the  direction  of  the  Court, 
according  to  <he  rule  upon  which  it  has  acted  in  limitations 
under  the  rule  in  SheUeff%  case  (i).  Hius,  in  Peame  on 
Contingent  Remainders  (c)  it  is  s^ii, ''  in  the  decreeing  the 
execntioa  of  manriage  articles,  and  in  the  construction  of 

(a)  1  Wnu.  Stand.  319/    8ed         (h)  1  Co.  Rs|k  93. 

vide  poitf  606  (c).  (c)  8th  edition,  p.  90. 
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truft  eatates,  df  some  descriptioiMi  at  Idut^  tke  Court  of  isas. 
Clnmeery  regards  the  end  aad  ooosideriCion  of  the  settle^ 
ttent^  tod  tbe  iDtentof  tbe  trust  beyond  ike  legal  operatioa  of 
die  woffda  ia  which  Ae  articles  or  the  trusts  are  expressed." 
But  if  this  Cewt  constnie  it  as  en  aetualconveyance^  equity 
will  probably  decline  to  interfere,  the  parties  having  chosen 
to' be  their  own  conveyancers.  [Taam^on,  J.  The  rule  iu 
8Miej^*CB»t(fi)  is  BMyC  such  a  favourite  in  Courts  of  Equity 
as 'it  is  in  Courts  of  Law.]  This  agreement  was  not  to  lake 
eSeel  wntil  after  the  next  Miohaelmas.  ITaunton,  J*  A 
coveuant  fo  stand  seised  need  not  be  to  take  effect  iaame* 
diafely(6).  Parke,  J*  Have  you  examined  the  case^  in 
Mn  Beijt.  WiUiams's  note  ?]  Those  icases  certainly  only 
ibew  that  the  entry  must  be  made  animo  clawunuH.  [Deth 
nkmf  C.J.  The  Court  wishes  to  be  furnished  with  a  copy  of 
the  instrament.] 

Cur»  adv»  vuii. 

On  a  aubeequent  day  in  this  term^  the  judgment  {c)  of  the 
Court  (d)  was  delivered  by 

Dbkm  AN,  C.  J.-<-In  this  case  the  question  was,  whether 
the  articles  contained  an  executory  contract  or  a  covenant 
to  stand  seised.    Tbe  words  are,  '^  giveth  and  settleth**  his 
lands  ''  from  Michaelmas  next;*^  and  there  is  no  agreement  Second  point. 
to  execute  another  instrument  (e).     We  think  that  this^  is  a 

*    (a)  As  to  this  rule,  see  Dee  v.  Bentk^f  IS  East,  168/  8  Caopb. 

Jlfariyii,3Muui.  ScRj^l.  40^(e);  286;    Ten^^est    v.    RawUngp    i3 

Doe   d.  Jonei   v.    Davkt,  ante,  East,  18;  Doe  dem.   Wtdker  v. 

vol.  i.  654.  Grooes,  15  East,  944;   Morgan 

(S)  Com.  Dtg.  h'f I?  Covenant,  dam.  Dmdii^  v.  Bind/,  8  IVitint. 

(O;  1)  (6. 9).  05;  Doe  dem.  Otdenhamy.Bnoth^ 

(c)  This  was  not  a  written  judg-  6  Eap.  N.  P.  C.  106 ;  (the  last  of 

roent.  which  cases  was  decided  upon  the 

(<f)  Denman,  C.  J.,  lAUledale,  supposed  applicahility  of  B^offi/Sf/d 

Parke,  and  Patieion,  J  J.  '  r.  Anif A,  6  East,  530,  and  2  Smith, 

(e)  As  to  the  effect  of  such  a  520.)     Fenny  dem.    Ea$tham  v. 

clause,  see  Goodtitk  dem.  Eitwkk,  Child,  3  Maule  &  Selw.  255. 
?.  IFfly,  1  T.  R.  735;  Poole  v. 
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1853.        ble  that  the  general  works  of  the  drainage  mighi  reeetve  a 
benefit,  perhaps  equal  to  the  pecuniary  advantage  fihoitt^  H 
ii  sale,  by  facilitating  the  carriage  oF  materiats  and  the  tntA»- 

I^'Iia^  ^^  of  workmen  necessary  for  the  purposes  of  the  drainage. 
As  the  public  have  enjoyed  the  road  without  iotemsption 
for  twenty  years  and  upwards,  we  must  infer  that  no  pin*- 
pose  of  the  drainage  has  yet  required  the  eonstractron  of 
cuts,  or  other  works,  upon  the  part  of  the  bank  in  question; 
and  if  in  that  time  the  ordinary  purposes  of  the  drainage 
have  not  required  them,  it  is  not  too  much  to  iftiy  thtft  tfodi 
works  will  not  be  required,  and  that  the  space  is  not  n6W 
wanted  for  any  purposes  of  this  act.  If  this  had  been  a  spemi 
verdict,  I  should  have  thought  that  both  these  facts  shonM 
have  been  found  by  the  jury,  and  that  a  venire  de  novo 
would  have  been  necessary ;  but  upon  a  special  case  we 
are  not  so  strictly  bound  (a);  and  I  do  not  think  we  ought 
to  put  the  parties  to  the  expense  of  a  new  trial  on  thkt 
account.  I  am  of  opinion  therefore  upon  this  case  that  we 
may  come  to  the  conclusion  that  the  dedication  of  this  part 
of  the  bank  to  the  use  of  the  public,  as  a  road,  was  not 
inconsistent  with  the  purposes  to  which  the  commissioners, 
whether  special  or  general,  were  bound  by  the  act  of  par- 
liament to  apply  it. 
Second  point:  Upon  the  other  two  questions  I  never  had  any  doubt, 
ad^onby  -^^  ^^  ^^^  second,  I  have  always  considered  it  as  clear  that 
p«rub«  the  parish  is  at  common  law  bound  to  repair  all  public 

highways ;  this  being,  by  the  common  law,  the  mode  by 
which  each  parish  contributes  its  share  towards  the  pnUic 
burthen  of  repairing  all  highways,  instead  of  ail  the  pubKc 
roads  being  repaired  by  one  general  tax.  Hence,  if  a  road 
be  dedicated  to  the  public,  no  parish  can  reftrse  to  repair 
True  princl-  it.  It  must  bear  in  that  shape  its  share  of  the  getteral 
P}?  1  f *bat     l'^"*'*^^"'  ^"^  ^*5  inhabitants  receive  an  equivalent,  not  in 

the  use  of  that  road  in  particufar^  bat  id  the  use  of  alltiie 
public  roads  in  the  realm.  The  absence  of  repair  by  the 
parish  is  indeed  a  strong  circumstance  in  point  of  evidence 

(a)  Vide  ante,  423,  note  (6). 
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to  prove  tbftt  the  road  is  not  a  public  one;  the  fact  of        1833. 

repair  has  a  contrary  effect ;  but  the  conduct  of  the  parish 

in  acquiescing  or  refusing  its  acquiescence^  is  in  my  opinion 

immaterial  in  every  other  point  of  view.    The  judgment  of  Inhabitants  of 

my  brother  JBayley,  in  the  case  of  Bex  v.  Si.  Benedict  (a)^ 

was  cited  on  the  argument  as  an  authority  to  the  contrary  $ 

but  with  every  respect  for  that  very  learned  judge,  I  must 

say  I  cannot  accede  to  the  doctrine  there  laid  down,  and  I 

am  not  aware  that  there  is  any  authority  in  support  of  it. 

Upon  the  third  question  also  I  feel  no  doubt.    The  Third  point  t 
rtpmr  by  the  parish  of  the  part  in  question,  is  undoubtedly  f^t  adopted. 
a  9Qfficient  adoption,  if  adoption  be  necessary,  which  I  am 
ckurly  of  opinion  it  is  not. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
crown  is  entitled  to  our  judgment. 

liiTTiifiDALE,  J.«-*-A  great  number  of  cases  have  been 
cited  as  to  what  shall  be  taken  to  be  a  dedication  of  land 
t0  the  public,  so  as  to  establish  a  highway.  I  need  not 
advert  to  A«se,  because  I  agree  in  their  authority;  and  I 
think  if  this  land  were  not  in  the  peculiar  circumstances  in 
which  it  is  placed,  there  would  be  a  sufficient  dedication 
to  make  it  a  public  highway.  But  the  difficulty  I  have  is,  First  point. 
that  the  land  over  which  the  road  lies  has  been  appropri- 
atedf  by  41  Geo.  3,  cap.  cxxxv.,  for  the  purposes  of  drainage. 
By  that  act  certain  powers  are  given  to  the  commissioners, 
who  are  to  deal  with  the  land  mentioned  in  the  act  in  the 
manner  there  prescribed*  Under  these  powers  the  commis- 
sioners have  made  a  bank,  which  is  subservient  to  the  pur- 
poses of  the  drainage.  Over  a  part  of  this  bank  the  road  in 
question  extends.  It  is  true  that  the  bank  has  not,  for  a  great 
number  of  years,  been  practically  used  to  give  any  further 
protection  or  support  to  the  works  than  it  did  when  first 
made ;  and  very  probably  it  never  may  be  wanted  in  any 
otber  atate  than  it  now  is.    But  I  cannot  take  judicial 

{a)  4  Bam.  &  Aid.  450. 
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• 

1833.     '    aoti^o  of .tha^ }"qnd  I  vunnot.^j  butM  sonhie  future  time  it 

Ti^-^^       ^^y  ^  'WflDlody  fof'  the  works  of  the .  lirainagey  in  such  a 

V,  inauiteri  a9<thait  itoouid  not:  be  used  beii«fiontly.for  these 

^"^^I^" Te*^ ^^  purposes  if  there  wei^  a  comnioD  highway. over  it,    And  I 

think  the  comniisHioners  had  no  power  to  dedicate  to  the 

.  »  use  iof  the'  public^  as  a  highway,  )ahd,  \i;itb  the  ownership 

of •  whisb  they  were  entrusted  for  a  apecial  purps^ei  and 
for  which  special  purpose  this  land  iiiayy  at  soma:ftitttre 
period^  be  requited:  and  as  all  the  icing's  subjeotsare 
presuined  to  know  acts  of  parliament,  they  nuiati'  when 
ihey  used  the  road,  be  presumed  to  have  knaw«>  that  in 
point  of  law  it  could  not  be  ao  dedicated,  atid  that  kicoMild 
only  be  used  as  a  way  of  permission  and  suffiierancttr'ttiid 
they  cannot  be  considered  as  having  acquired  a;  light  by 
adverse  enjoyment,  but  only  by  usurpation  ou  rights  iwhich 
were  designated  by  parliament,  and  which  therefore  coutd 

Second  point.,  not  be  infringed  lipon.     The  adoption  of  the  parish  by 

repairing  part  of  it,  does  not  vary  the  case.  The  adoption 
of  a  parish  is  no  more  than  the  use  of  it  by  the  public;  the 
parish  are  merely  a  part  of  the  public.  If  a  road  has  been 
used  by  people  in  the  parish,  it  furnishes  evidence,  pro 
tanto,  of  its  being  a  way  for  the  rest  of  the  public;  and  if 
the  parish  have  repaired  it,  thatfurnishea  a  strong  inference 
that  it  is  a  public  highway,  as  else  they  wouM  not  have 
'been  at  that  expense;  butitonly  raises  u  strong  pi'e«<ni{p- 
tion,  and  there  is«io  eitoppel  again9t  a  parish  in  such  a  caae. 
The  adoption /by  tbeporiBh  does  not  necessarily,  »as  a  mat- 
ter of  law,  loake  a*  road ^ public^  hop  does  their*  refusal  to 

First  point.       adopt  it  prevent  its  lieiog*  ae ; '  and  if  the  general ,  f ule  were 

•  •soy;StiU  it  would  not  be  the  case'  bese,  8S»  parliauMQ4  has 
already  dioeoted  k  to  be  binder  thet«6otrol  of  coimiHs- 
siomeirs,'  tor  padiatuetitary  porpoaesi"  *A  ^bltO'irwid  bas 
been  made,  by  kgal-aalhocity^- irt- continuation  of  what  is 

•  ncrwcontdnded.tobciifi.Tpad^  ibut'>tbat  oan*mtkeino  drflGsr- 
once'  as  la  thei  logmlityi  of  4iis  aoad;  •  If  the  uae  of  this  .as  a 
public  road  be  an  object  of  great  importance,  the  only  way 
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to  have  it  made  a  legd  road,  is  by  an  application  to  parlia-        isss. 

ment,  who  will  exercise  their  discretion  on  the  subject.  .J^lT^ 

^      ,        ,,.,  -  -..        t.i  The  Kino 

Un  tbe  whole  of  the  case^  I  am  of  opinion  that  judgment  9. 

should  be  entered  for  the  defendants.  Inhabitants  of 

Leake. 

Dbnman^  C.J. — The  question  raised  by  this  case  was^  Firat  point. 
whether  the  parish  of  Leake  is  bound  to  repair  a  road 
which  runs  along  the  top  of  a  bank  forty  feet  wide ;  in 
other  words,  whether  this,  which  is  unquestionably  a  road 
de  facto,  is  also  a  road  de  jure.  The  bank  was  made  in 
execution  of  certain  works  of  drainage,  done  under  an  act 
of  tlie  2d  of  Geo.  3,  and  another  act  of  the  4 1  st  of  Geo.  3 ; 
and  it  is  stated  as  a  fact  that ''  the  said  bank  has  been  used 
by  aU  persons  for  twenty-five  years  as  a  public  carriage 
road,  without  intermission,  and  is  a  very  useful  and  conve- 
nient road  to  the  public."  It  is  further  stated,  that  part  of 
the  indicted  part  of  the  road  was  repaired  by  the  parish  of 
Leake  ten  years  ago.  All  the  terms  in  the  definition  of  a 
public  road  are  found  in  this  statement.  But  it  was  argued 
that  the  bank  in  question  cannot  be  a  public  road,  because 
that  would  be  inconsistent  with  the  purposes  of  drainage, 
for  which  it  was  raised,  and  with  the  superintending  power 
vested  in  the  commissioners  for  drainage  purposes.  The 
words  relied  on  are,  that  **  all  banks  made  (as  this  was) 
under  the  41st  Geo.  3  (a),  as  well  as  the  cuts,  drainsi  dams, 
forelands,  and  other  works,"  should  be  made,  done  and 
.  executed  under  the  direction  and  control,  and  to  the  satis- 
faction of  such  general  commissioners,  and  should,  after 
the  completion  thereof,  be  vested  in  and  for  ever  afterwards 
remain,  continue  and  be  subject  to  the  power,  jurisdiction 
and  sole  control  of  the  said  general  commissioners,  or  any 
five  or  more  of  them,  in  such  and  the  like  manner  as  if  the 
same  had  been  made,  done  and  executed  under  the  autho- 
rity of  the  former  act  {b)  above  mentioned."  This  recited 
act  (6)  refers  in  like  manner  to  the  provisions  of  a  former 

(a)  Cap.  cxxxv.  (lb)  9  Oeo.  3|  c.  39. 
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1333;  the  ground' tlmt  there  wat  Bopritity  of  contact  pslaiiliibe4 
b<:tween.  the  plaintiffs  and  the  defendants  H^s  'lord^bf^ 
refuted'  to  give  leave  to  move  to  eirter  a  vevAiot  fov  ithe 
plaintifik  I«  the  following  Hilary  term^  Sir  Jmne^Simrkit 
obtained  a  rule  nisi  to  set  aside  .fbe  nonsait  aad  for^a^ew 
Irnl;  agnnst  whi^Ji,  in  Trinity  term, .<   ••   'fi 

,    ,  i      I  I  '.       '        ;  I     J-       I  I-  t.  .      r  ill  • 

Campbell,  S.G.,  F.  Poltoch  wad  HaggiM,  shewed  eaiis^. 
This  case  stands  upon  the  same  footing  sts  that  of  ^iSUm^'vi. 
Britten*  The  defendants  knew  nothing  of  any«otfaer^'lhivi 
Captain  Chas.  B.  Qribble:  the  account  was  in  Ms  OMie 
alone,  and  he  only  was  entitled  to  draw  npoii  them  ^Sn 
respect  of  any  balance  due  upon  it.  It  cannot  be  saiid  thWt 
diere  was  any  breach  of  duty  in  Cha$.  B,  Grt66/e^  pa}ifi|; 
the  money  into  the  banking  house  in  bis  own  name;  for  it 
was  done  with  the  full  knowledge  and  consent  of  the  other 
part-owners;  and  therefore  it  was  the  same  thing  as  if  ^b^jr 
bad  sent  him  the  money  and  he  had  paid  it  into  hiv  owi| 
account.  No  privity  whatever  existed  between  the  other 
part-owners  and  Bond  and  PaUuall ;  and  therefore  this 
action  cannot  be  maintained.  The  only  semblance  of  privity 
was  that  relating  to  the  warrants  of  the  £a8t  India  Company, 
which  cannot  be  obtained  unless  a  receipt  be  given,  signed 
by  one  or  more  of  the  other  part-dwners  in  addition  to  the 
ship's  husband ;  but  once  obtained^  it  is  well  known  that 
they  are  considered  as  cash  and  circulate  as  such.  There^ 
fore  the  circuinstance  6f  these  warrants  appearing  to  bavts 
been  given  tor  the  freight  of  the  Princess  Charlotte  of 
Wales/  is  not  sufficient  to  establish  privity  between  ib^ 
olher  part-owners  and  aidy  pe^rsons  into  >Vb68ei  Uttndtt  the 
farUp's  husband  may  put  Uiem.  {Paiiesoih  9:  Ho^ido  ybii 
distinguish  this  from  the  ease  of  a  cMritnon^parltfer^rip, 
where  the  titime  of  one  orrTy  slppeavs,  arid  h^'fteeps  fa<pii4 
vate"  adcount  and  a  business  accOuhtSvith'his  fMMk^n? 
WoiiU  youi  contend  that  the' 'secret:  patttfieri^  •eo^nM'  hot 
recover  from  the  bankers  the  balance  of  the  business 
account?]     This  case  is  ciiflFereut   from  x\\^i  of  a  secret 


ipfilliMahipi  nJltiis'  pfeciscfy  theflame/asiif'iCjJB.'  Gtiibbie  bad         18352* 
^Nbino  phft-t-owner  at  alli- but- mendy.slq  ag^nls  to'tbi      ^^^^ 
ii1ifti^4  oCilbeship :  be  is  only  to  b«  regitf  ded  as'the  ship^j  v. 

hiieboMdi  ytbh  perbaps  need  not  be  a  partKiwneti. 'Tbf  Bomd. 
battk/erft  w^nei  bore  accountable  to  C.  JB^  GWdi/e  labner  ^Mkd 
be  to  bis  co-part-owners*  It  was  attempted  to  diskiDgkiisk 
tbis  case  from  tbat  of  Sims  v.  Britten,  on  tbe  ground  tbat 
dmtj^ii^  a^case  of  9et«dff;  but  tbat  waanot  so.  Indeed,  tbe 
jMdgnient  of  tbe  Court  could  not  proceed  upon  tbe  groulid 
^fiiet^^ff^  because  tbe  set-off  was  a  debt  wbicb  was  ceiu 
iMMly  due  .from  C<  B*  GribbU  alone^  aod  could  not  be  set 
190*  Agaipstia.debt  due  to  bim  and  tbe  otber  part-owners. 
OJ^iiiti^rJ,,:TbaA  was  not  tbe  ground  of  decision.]  Sims  v* 
HxitJ^e^i  is  indeed  niucb  strcMAger  tban  tbis  case ;  but  there 
tjWiOiaccQUQts.were  kept;  one  in  C*  B,  Gribbh's  own  name, 
and  tbe 'Otber  in  his  name  as  "  managing  owner  of  the  ship 
Pfineess  Charlotte."  In  Stephens  v.  Badcockia)^  where 
tbe  defendaAt,  an  attorney's  clerk^  authorized  by  bis  master, 
reof ived  money  wbicb  the  master  was  in  the  habit  of  re- 
ceiving for  tbe  plaiutifF^  and  gave  a  receipt  for  bis  master, 
it .  was  held  tbat  there  was  no  privity  of  contract  between 
tbe  plaintiff  and  the  clerk,  vf  bo  received  the  money  as  the 
agent  of  tbe  attorney,  and .  was  aocQuntable  to  bim  only. 
[PatLeson^  J*  My  only  doubt  J9«  whether  this  is  not  money 
paid  in  by  C  B.  GribbU  for  hiniself^^  the^^therpaTt*Qum€^s^ 
It  is  for  tbe  plaintiffs  to  m{ike  out  cloarly  that  the  oemtnust 
^ilb  tbe  defendant  was  by  Q,  B^GnibU^mA  othets,  and 
not  by  C  B.,Gribble  alone*  It  is  true  that C.  J3L  Gri^^/s  was 
liable  tQ  ecG0unt  jor  the  mopeys  received  b^  buo:  on  aco6*int 
p^,tbe.fShipi  and  to  pay  their  .feapeclive  proportionsj^  to<die 
ptheri»p»rtf^wl^^xeu  At¥}\diat..if  iCi.J^.  Qrikbk  wete  .fftiU 

,^lilYl^i!m!aqtiQn,<\wuld.li9,  ^^pst.bioi  4t  tb^  snit<if  :tbn 

piftjntifff ; ,  ^ut.  it  dq^s,  ^f>^,  /E^flow  that  the  plaiiaiffa  may  sue 
tb^  falSAlkiers;  ^^i.Q^.B^Gribble.  The  law  do^s  not  alloMr  A. 
lQ.bivuig..an  actioa.fg^atJB... merely  because  A;  couldiSU^ 


•  I  f  I  .    '  1  <      ■      !  1      I  1      .    '  Ml*  -     '  '  •  I 


(a)  3  Barn.  &  Adol.  354.    And  see  ante,  vol,  j.  72E. 
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Idas.  C,  who  conld  sue  jB.^  which  is  what  is  now  attempled. 
There  is  here  no  privity  of  contract  raised  by  law^  and 
nope  established  in  point  of  fact.  Therefore  the  nonsuit 
was  right.   Wedlake  v.  Hurley  (a). 

With  regard  to  the  other  sum^  which  was  paid  m  after 
the  death  of  C.  Bi>  Gribhk,  it  is  clear  that  the  person  on 
whose  account  the  money  was  paid  in^  who  is  the  execntor, 
is  the  only  person  entitled  to  call  upon  the  ckfendant»  to 
pay  it  over. 

Sir  J.  ScavkH,  R.  V.  Richards,  FoHett,  and/*.  Robimon, 
contri^.  This  case  is  distinguishable  from  Sims  v.  Rrkten, 
and  other  cases.  In  Sims  v  Britten  there  is  no  doubt  that 
the  defendant  might,  independently  of  the  general  principle, 
claim  his  set-off.  It  is  said  that  there  couM  not  have  been 
a  set-off  in  that  case  if  the  money  due  from  the  defendants 
on  the  one  account  was  the  money  of  C  A  Gribhk  and 
his  co-part-owners,  and  that  due  to  them  wa»  due  to  them 
from  C.  B.  Gribble  alone.  But  the  contrary  to  this  has 
been  established  in  two  sets  of  cases,  viz.  io  cases  where 
an  undisclosed  principal  sues  upon  the  contract  made  b^ 
and  in  the  name  of  his  agent,  and  where  secret  parltiers 
join  with  the  known  contractor  in  an  action  upon  a  contract 
made  ostensibly  by  him  alone.  In  the  former  cases,  the 
principal*,  giving  notice  that  he  is  such,  is  entitled  to  sue 
upon  the  contract;  and  in  the  latter^  tlie  secret  partners 
are  entitled  to  join ;  but  in  both  the  defendants  may  set  off 
debts  due  from  them  to  the  agent  or  the  open  partner  onty. 
Upon  this  ground  alone,  independently  of  the  question  as 
to  the  plaintiff's  privity,  the  case  of  Sims  v»  Bfitten  wa» 
rightly  decided.  [jRarAe,  J.  It  certainly  was  not  decided 
upon  the  ground  you  mention,  but  upon  the  ground  that 
the  contract  was  by  C.  B,  Gribble  alone.  Whether  rightly 
decided  or  not  is  another  question.]  Now  in  this  case  it  is 
submitted  that  the  plaintiffs  are  entitled  to  sue :  and,  firsts 
it  may  be  premised,  that  though  the  action  is  osteusibly 

(a)  1  Crompt.  &  Jervis,  83. 
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afgannrt  the  bankersy  yet  in  the  Gotirt  of  Chancery,  by  i8dS. 
whom  thif  aetion  was  directed  to  be  tried,  the  question  is 
between  the  frfainuffs  and  the  execntor  of  C.  B.  Oribbk, 
Mid  it  19  they,  and  n<yt  the  bankersy  who  are  riow  the  real  ^^^- 
^fendarftt^.  it  f9  therefore  clear  that  justice  will  tf>e  doiite 
hf  allowing  the  phiintf09  to  recover  in  this  aetion.  Upon 
the  face  ^f  ttie  warrants  it  appeared  thai  tbey  Were  mrders 
to  pay  Mroney  to  the  owMrs  of  the  ship  generally,  for  freiglit. 
Suppose  iht  two  warrants  being  gWen,  C.  B,-  Oribble  h^d 
paid  Aesm  info  the  ^fendants'  bank,  and  the  ptainfiffs  hud 
g}v«n  M(ic«  tor  Ahe  defendants  that  they  were  jointly  inter- 
estedf  in  the  tvarrants,  an  action  of  troi^er  nii^t  have  been 
brbnghl  by  tbe  plaintiffs  against  the  defeManCs  to  recover 
the  warrants.  The  fornv  of  the  warrants  was  n<:ititt  to  the 
bafniers  tbat  C.  B.  dibble  Was  not  indrvidually  entitled  to 
the  whole  prdceeds.  Tlien  if  sa«h  an  acflon  would  haVe 
lain  (a  fttc^et  the  warrants  themsefves,  does  the  ch-ctAM- 
stance  of  thfeir  bein^  convei^ted  info  montey  nVaferiaHy  alter 
the  rights  and  liai^ilities  of  the  p^rtres  7  The  authorhi^s  shew 
that  k  caMM.  Taylor  and  another,  asK^gnees  of  Walsh,  v. 
Sir  Thomas  Plumer  (a),  where  it  was  held  that  *'  (be  pf o- 
itxti  of  or  suiystitufe  for  the  thing,  still  follows  Ae  nature  of 
the  tbing  itself,  ^s  long  as  it  can  he  ascertained  to  be  stich/' 
In  ari  old  case  it  was  decided,  that  where  a  factor  hud  money 
of  hid  principal  and  invested  it  in  goods,  tbe  principal  could 
I'ecovef  Ae  goods.  It  h  not  correct  to  call  tfhi^  a  banking 
aecouAf  kept  by  C.  B.  Oribbk  with  the  dcfcndtots.  If  was 
the  produce  6f  tw6  Warrants  paid  at  one  time,  those  war- 
rants appearing*  to  be  tfte  joint  property  of  matfy,  enti'usted 
to  one;  a^d^k  w6n1d'  seem  that  alt  the  cheqoes  operating 
npon  this  fudd,  except  th^^  in'  favour  6f  the  son  of  C-  B. 
GriS6fe,  ih't  anjiount  of  which  ^as  to'  be  retumerf  by  hitti 
into  Ae  saMe  fund^  <cere  foi*  disftui'sements  iiV  respect  of  the 
ship.  tf6ihef  mttntey  of  C  K  Gribbte  had  been  miied  ilp 
Ui^itb  flic  produce  of  therfe  warrants,  the  case  might  have 
been  somew&at  dWferenr.     Sttppose  that  instead  of  faying 

Ha)  3  Maule  &  Selw.  56'2. 


1833.         the  wajvants^jnto.the  bai}^^      l^fif)^H^^,^^^M\ffifl^}f  ffftf^ixU 
"-^j;^    th9  pr^d^j^,  and  k^^^  it.^{j9^^Je]jf^in  ^^r.^(^fr^<*WWKA 

the  cojninjssioners  |Cannqt.  seize,  t)^^  «p^P1i/^rieffe^  o{;tii(Kiii 
testator  J  nor  eyen  in  maney^  y,\i\cf^,^neGJ^q(lff^  ci9^/r^i4lb  »i» 
twgnisned  and  flscertaine4^  to  M<:>.og,,^o..^c^Je3M^9j|a«4ul 
not  jo  jihe  bankrupt  liif^seK."     TJi^e  i§, np.iJiff/er^iPQlilli// 
pr^nciplg  between  moue^  kept;sc^|^ji^(y^in  AAi;u|i^|(HiJMgk»ilt 
or  put  into  the  hands  of  a  banker,  no  oth<9|;mpi^>lwfP|^ni. 
mixed  \yith  it.     It  is  the  money  of  the  pafiipiQ^f  s.^^.^filAf^ 
have  allowed  one  person ,  to ,  have  ^}p  deal)!^  witbj  Uj  t^fln;) 
only  consequence  is,  that  they  will  be  pqmi  tq,8^^re  t^n^ioi 
parties  from  sustaining  injury  thrpu.g|i  ,the  f;x^ffiWi^fii<h^«i» 
power  given  to  such  person.     The  money  fpm^jngtfaiijspQr..  */ 
cific  fund  in  the  hands  of  the  bankers  may  be  fpll4;)iwefi,4i)Ao..ii 
their  hands  and  recovered  from  them,  provided  that  such 
persons  could  not  sustain  an  injury  by  its  being  so  followed. 
An  action  mi^ht  undoubtedly  h.aye  bee^i  maintaVied  Uy  tlni 
joint  owners,  and  C.  B.  Gribble,  in  bis  life-time^  i^gainst  .tl^e  .  • 
bankers.     How  then  doe^  this  case  differ  from  -the  ca«e  of  si 
secret  partner,  si^pposiug  that  t^e  contract  cannpt  be  fpd  to    . 
have  been  made,  in  fact  bv  the  owners.  joiiUly  i    There  i»  . 
privi(y  m  fact,  or  at  al|^ey,^nt3  aprjyi,^.  in  interest..    T^e.ua-^.f 
dis(;^ose(}  principal  has^  no  jpriyjty  m  faf:t,wit||i  j^e.pujrchiu»^^     ^ 

theppm^^^      VVl^^fjljecj^us^^hfiljpspr^vUy^^^  ,I>  ,l 

since,  as  there  has  been  here,  the  persons  Jointly  interested 
are  entitled  to  sue-  .,Aft«r,  ^otice^,,jiJ|^  hmkmi  jeauMmo^  ■ 
longer  say  that  it^was^tlfe^roulract  of  Gribbte  alone/ ^6ott|{hf  '  ' 
they  hold  it  subject  td^^^tfilSe^  in  tfiirtf  parite^.  '^  ^A^ter  nd-  ^  ^ 
tice  they  must  trtat  iViaVjhav^g  been  mao^fby.pf^'Ji^  fbir. 
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th^  W«k»t\lr'M'^tib'^dllit  l)WhUd:  '^HarrMtand  anotlier  v. ,       lasa. 

DemM'']^dyMbha(aS,R6^  Kitchen  v. 

Gi^JfefftJI^y;  ■Jl'Sdmv}<iihxton(g)i^^^^  parte  bouchterQi),  ^«'»- 
.Cd^H*i»<J/^«P(t').^!A«rf»epA6W5'  v:  "BadcockOcYisxxo  i\xX\iO' 
nif'\dP  m '^^ieHAiifii,  because  tliere  the  ground  of  the 
ded^tf^^W^y  tli^t  tfi^  periion  agftinst  Mrhom  the  actioo  was 
br^hf^'Md  fablhMg'iiibre  thaii  tW  mere  hand  through 
Mrbtfcb^^^  ihitHiey  was  r^tkved  by  the  attorney,  and  that 
the^rd' privity  cbtitii  not  be  inferred  between  the  plaintiff 
an4'th^dbfendfarit. 

WMi^tcJ^dtd  Ae  ium  of  3478/.,  the  loan  of  it  by  the 
fat^^  Xb  tlW^otk"  ivtis  a  brisaeh  of  trust  on  the  part  of  thq 
foikl^^i  '^(kt^tbe  l6an  was  made  upon  condition  that  the 
ank^iinifthbuldb^  restored  into  the  same  fund.  The  money 
wa8'H^id"by'the  sob/and  it  was  placed  by  the  bankers  to 
the  Wfotsg  account. 

'  »"    )•  Cur.  adv.  vult. 

DkNUfAN/C  J.,  in  the  course  of  Trinity  term,  delivered 
the  jhdgmcnt  of  the  Court.  ' 

Tbis  Was  an  action  brought  by  the  plaintiffs,  surviving 
joint' aindpart-owners  of  the*'  Princess  Charlotte/' to  recover 
fron^  the  defendants,  bankers  in  London,  1750/.,  the  ba- 
lance of  a  bankhig  account  kept  in  tlie  name  of  C.  B, 
Gribbk;)3i  pktUd'wtiet  aiid  ship's  husband,  and  5478/.  Ss.  Bd. 
appefltiftg'ducf'from  them  iii  an  account  with  J^ohn  Gribble, 
bis  (^ecMbh'lt'ivasr  prdvdd'at  tlie  trial  thatC.  D.  Ori66/e  First  poiot. 
as  Mtp%  tit^blittd  Wa^  p^i!hiited  by  ilie  owners  to  have  the 
possttbskln^drWb  4if&i4^bbfs'fbr  tUe  freight  of  the  vessel  pay- 
able* t^'tb(^'!^a^'kndiU''dbmpany;    wtiich  warrants  had 

&  Cress w.  462  .\^      ,     ,  ,     (A)  Amblw>  218,    ..,..,. 

(d)  a  Bam.  &  Aid.  310.         .;,    y  .,(^  4^t  611. 
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bee»  gken  Iqr.  tke  ComfisNiy  on  *  receipt  being  agmdi  by 


^  C  fi«  Grihbh  and  smotkcr  of  the  own«r9.    These  Ivp 

•I  #«nrfM»y^.GjBr.Gri6d/«pKtiDtotbebAi»d»of  ihedefeMki^ 
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Mordtr  tbit  fhe^^  arigbt  reee«ve<  the  ntomry,  tnd  phrct  it  to 
}An'€t0im  in  atf  a^ecmat  opeMd  in  Mft  oisiaie  in  lh«  delM^ 
mts'  boefct.  Tbts  w«9  done  ^  M^  on  Cr  JB^  QrUfMe*^  de«tk 
f b«  fit 0l*flieiiliof»ed  balanco  appeared  d^cfe  upoa  k  to  bin ; 
afterwards  John  GfiMe  opeved  a  inew  accoctaf  as  exeevtor, 
to  die  eredil  of  wkicb/  S47S^.  wbieh  bad  been  Fent  fiy  C.  B. 
Grikik  ti>  hk  son  Henrf,  oert  of  the"  movxrf  dde  to  C  J9. 
Gribble  ou  the  account  kept  in  his  natm^p  Itas  itepaid  1^ 
Hemy  Gribite  after  bis  father'^  death.    Upon  Ae  trkl  I 
nona'iaiterf  the  plarntiffs^  on  the  ground  that  there  waar  no 
pthkf  of  contract  benreen  them  dnd  the  defendants ;  and 
we  aB  Amk  tbat  the  nofnirrt  was  right    ^ars  trhieh  are 
paid  tfy  ike  credit  of  a^  eastonrev,  ^ifh  a  banker,  tboifgh 
usually  called  deposits,  are  in  truth  loam  by  the  etfstoin^r 
to  the  banker;  Carr  v.  Carr(a),  Devaynes  v.  Noble(jb)\  and 
plaintiffs  who  seek    to  recover  the   balance  of  such  an 
accotmf,  mnsf  pvote  that  Are  loans^  were  ftiade  dy  ikt/n.   It 
is  a  well-established  rule  of  law^  l!hat  where  a  eontraet>  not 
nnder  seal,  is  made  witb  ad  agent  in  his  own  name,  tot  an 
fmdiisclosed  prtndpai^  either  the  agent  or  the  principal  ma;^ 
sne  npon*  it:;'  the  defendant  in  the'  latter  case  beingf  eli^Ied 
to*  b?  pbced  in  the  same  situation,  at  tibe  thne  of  the*  dis« 
cfosnre*  of  the  real  principal^  as  if  the  tfgent  had  been  fhe 
contracting  party.    This  mle  is  most  frequently  acted  upon 
ita'  sales  by  factors,  agents^  or  partbers,  in  whith    case's 
either  the  nominal  or  real  contractoi«s  may  sne^  but  ill  may 
equally  be  applied  to  other  cases  ;*  and  we  do  not  say  that 
where  a  person  lendls  money  noniinally  on  hii^  own  account 
but  really  on  account  of  and  as  the  loan  of  another,  the 
real  lender  may  not  sue  for  the  money.     But  wliere  money 
is  lent  by  anothei:  in  his  own.  aa^ie,!  the  f lainliff  who 
alleges  that  bertha  phiintSff,  was  in  reality  the  fesAdeiyiiliiat 

(a)  2  Merivaie;  541.  {h)  Ibid.  569. 


prove  that  htt  distinctly  and  clearly.     He  must  show  that        tsM 
the  loan,  Aiough  nottiodly  thai  of  another,  was  reklly      ^^""^^ 
intended  to  be  his  own.    It  was  incumbent  therefore  in  v. 

this  case  bpoti  the  plattitlffi  to  proV€f  that  whetr  C.  B.  '^"^* 
Gribbh  leiir  the  proceeds  of  the  freight  Wtfrrftvtts  td  tiM  de^ 
fendatits,  and  had  thenr  pTaced  t^  hh  credit  h  air  wtonht 
kept  in  ki^  own  name:,  hir  was  flcting*  m  that  respect  as  the 
agelnl!  of  the  pfatMHFs  as  well  a«  on  bis  owfr  accotifit^  and 
re^Hy  letfdmg  the  money  to  the  defendants  oif  the  phiiittMi* 
aecotlM^as  weff  as  his  own.  In  this  the  phintrffs  certakiYy 
fiiflcd.  They  only  showed  that  the  warramfs  were,  at  Che 
tftite  they  Were  placed  in  the  hamfs  of  C«  B.  Grihbte,  their 
prtipiMy ;  which  is  qtnte  consistent  with  the  ilupponticrti 
that  the  loan*  of  the  proceedsr  to  the  defendartts  was  C.  B. 
ChtibW^  loan.  And  mdeed  it  wouM  be  tery  difficfilt  for  the 
{Plaintiffs  to  prove  that  they  were  the  real  lenders  j  for  if 
th^y  had  intended  to  be  so,  it  is  natoral  to  nfuppose  that 
they  woatd  l^ave  talent  care  to  raise  the  account  tti  the  d^ 
fendatits'  books  in  their  own  names,  or  in  the  name  of  the 
*•  Owners  of  the  ship  PVincess*  Charfotte.* 

With  respect  to  the  larger  sum  of  54 78^.  it  is  quite  clear  Second!  pomt^ 
that  this  was  paid  to  the  bankers  as  the  money  of  Johi 
Gribile  the  eiecutor,  being  a  repayment  to  hinr  of  a  Ipan  to 
the  Kke  amount  by  the  testator  C  B.  GriBbk  to  h£s  son 
Henry.  It  therefore  was  a  Ibatnr  by  the  executory  VLud  the 
executor  only  can  sue  the  defendants  for  this  amount  in  a 
Court  of  Law. 

We  therefore  think  that  the  ruTe  which  has  been  obtained 
to  set  aside  the  nonsuit  should  be  discharged. 

KuTe  discharged  (ri). 

(a)  And  Bee  Ifrown  v.  Duncan,  *  10'  Barn.  &  Cress^.  93. 
ftfiilai^  HVC^\  144^  llfr  8iC. 


<  /I  '■  '  '  ' 
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roles  nisi  for  matio|f  ?f  .^'^p  joatiire.  of  a  quo  ifa^r^tp  ^sl^Quld  ,u|^,l]|f^.9)[T 
In  tho'nanire  l^il^^^^d*  requiring  him  to  shew  by  what  authority  he  cx- 
of  a  quo  war-  ef:cised  the  office  of  ^iity.o^  of  HU^  tiorpi^h.  pjF  jpi^i^ck 
IJJina'^rty    upoft  .T^^^ejd,  fi^m  the  SOth  Sept.  .183Jl,,.fo..,^^..2^^ 

heexercirif  ^P**  ^^^^'  ^^^^  S''o«n49:  wfjre  ,^tajp4  9P.;tberTHl6,„flf 
the  office  of  which  the  first  three  were  as  follows.  First,  that  there 
borough^*  jvasuot  a  good  presiding  officer  at  jIu^|in^eJUHg;yit.]f|^ch 
which  rales  Langhorn  was  elected  mayor.  Second,  ^l\a»t  fhj^  .Hf  ^4fW 
chlied^upoJT  pffi^^*"  was  not  a  legal  mayor,  be  no%  being. ?.re3idpnt;,wijiijjfl 
cause  shewn,    ihe  borough,  paying  scot  and  lot,  apd .  participatiug. jiv  tk^ 

the  Court  will  .11  "i.1'1  ^ 

not  allow  the  assessments  and  burthens  with  tqe  rest  of  the  bui|[|^{^3pS4  at 
same  relator,    ^jj^  ^jn,g  ^f  j,jg  election.    Third,  that  iMnehqm  wa^.PPta 

on  an  applica-  -  .  •        ^*^'  ^*    ^  ^ 

tion  against  good  fttfT^e^^,  maamuch  as.ther^  wa?  no  <;orpeTa^  n^etet^qg 
mayor^to  raise  ^"'^  convened  at  which  te  was  elected  or  admitted  a  ft^r^ 
the  same  ques-  gess^  and  there  was  no  good  presiding  officer  at  the  meetings 
title.ofUiefocw  ^^  which  his  supposed  election  as  burgess  took  place.  It 
mer  mayor  to  appeared  upon  affidavits  filed,  that  at  th^  several  meetings  at 
office.  which  Langhorn  had  been  elected  a  burgess  and   subse^ 

quently  mayor,  Orde  presided^  as  mayor;  that  during  the 
mayoralty  of  Orde  an  application  had  been  made  to  this 
Court  on  behalf  of  Thompkins  the  present  relator,  calling 
upon  Orde  to  shew  by  what  authority  he  exercised  the 
office  of  Mayor  of  Berwick;  that  the  Court  granted  a  rule 
nisi  for  an  information  m  the  nature  of  a  quo  warranto, 
Vfhicb  .iipw.  cause)  abewn-^tlie)  Court  dsschai|^d ;  f  dilit  iil  til 
i|axtter«iia  sucoiidi JCQlcKwasnllltttb^d  ^mb^^odSntdmp^ 
ft^Wi  &|i4  that  ii|H9tr  C4UM  tfAfmA  Ih^  i  C^urt » aiid,  itkbb  ihejT 
ought  npuo  iiav(9  gnmted  ibe  mlei^aod  kmm^iiis^lmig^i^ 
i;^fu8e(^  to  g^vp  f[;Q9Uj!r  ;QP  the  ground  that  they  had  acted 
ikniMro<vitfently  in  unftn^ng  the'rdle.'  Thre  founds  alle^d 
iqjth^VuIes  against.  jQrci^^wieiwtbeAamfi  aaHhosep^ow  alleged 
on  thte  4e<xmd  groiihd  ■  in  the  pi^csfent  Hilfe. ' .  /     ;  . 
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Campbell,  S.  G.  and  Ingham^  in  shewing  cause,  objected         IMS. 

that  the  relator  couUnqt.n^^iiCliudif^Clly  raise  the  question  ,pj|^^^ 
as  to  whether  Orde  was  a  good  mayor,  as  he  had  attempted  v. 

to'  db  ih  eath  of  thethree  grddids  iboVe  stitU^leing  ^^^W' 
qtik^  dear  tbkt '  he  could  not  d6  it  dir^Uy  'aft^r  liW'^^d 
lakett  plafceV  and'for' fliis  WUariores  case  (d)  wrtSf  cited:' ' ' '  " ' 

^  TWl^  k)Admkock,  cotitii^  '         '  ' 

bhe  of  the  public,  "was  entitled  to  coinplslin  if  he  thougtii 
binw^irag^ieved  by  the  election  of  Zanghdm.  '  ■  "^ 

'^'*irtife^lJdtrtrt*i  httwever,  observed*  that  the  relator  had 

^^ti'€  bi6Foi^6'  complafn^d  of  the  same  matter;  and  refused  to 

Hi^c/  tH^  ftitd  absobte  with  reference  to  the  objection  that 

O^di^Was  il6ta  gobd  thayOr. 

It  being -ftirther  objected  that  at  the  election  of  Langhorfh 

is'ii  burgess  there  was  no  corporate  meeting  duly  convened^ 

b^catise  due  tiotice  had  not  been  given  of  the  meetingi  the 

Court,  6n  the  question  of  want  of  due  notice,  made  the  rule 

ift'^olute. 

Rule  absolute, 

(a)  Not  reported. 


Tliat  construe' 


Doe  dem.  John  Andeew  GfA^iuNi  v.  Francis 

Albert  Galunu 
Same  v.  Arthur  Gallini. 

EjfiOTMBNTS  oii'  two  Jedlsos^  ahd  tM^  onsterif^  on 
2d  Apiil;  lte4J,.iiiid  i7(fc  May)  9859/ far  the  tahXkdta  oP  tionof  a  will 
YaHiertdiiti,!  iEverittgtAn,'iHiwwpst«adi  Notfeys,  a*tf «  Bot*  feiJ^^^Kidi, 
hioApatMUy  find  otlMih^laodi^in  iH^fedmty  «f  Berks.  '  '  *  "   consistently 

,     I        '         ,  I  with  the  rales 

►.»•.!.).;. I  /  .rn  ^:,(;    ?„nM.t.-   :.'h   Hflirt^; gi^es bffect^6  i\ie'^r6atest  part  of  it. 

:  T«ch^c^.  nrpr^  <tt*YDrds(i^f,^n<^^y  kg^fj^Bor^,  iafi.HrjUk/«i«i|bhave  their  legal 
effect,  even  tnougf^  ttie  testator  use  incBn^istenl  words,  unless  tha  inconsistent  words 
iMS'SticA'Q^f'liy^voOiM  Ch^Mcll«tbffftW«rr4iHir)>^iM'llM<irf  flAiiV  pth^t  sense. 

The  doctrine  that  a  gmpfa}  ,i^ftijLis.Jf)  ^,p^fpr;]^  tp^^inp^^icrihriiatent  manifested 
in  a  willy  is  incorrect  ana  vague. 


iCSO  JCMSBB  IN  THS  'KiWk'tr  BBV OK^. 

ma.  At  tke.triti  before  Boutnquei  J.,  «!  the  SuoliMlrt  atsifKs 

^^^*^^      fef  the  ic6iinty  of  Btrks^  id  1892^  a  tpefttal  vevdict(«)  Vfto 

V.  fotttid  in'  eack  cauie,  stating  the  failowing  facta  t 

Gaixiiii.  g^  j^^  jifidma  6a2/tm,  knigbt,  bemg  BaiseA  of  the 
utaD^i  attd  other  heredkameats,  one  fifth-  wfaeteof  is 
sought  to  be  recovered  in  this  afitloa^  by  hia  will  bear^ 
ing  date  igth  October,  1799^  devised  to  certain  trusitees 
and  their  heirs,  all  his  manors,  hads,  8co.  ta  Berkshtrei  also 
two  houses  in  Hanover  Square,  Middlesex,  with  the  coaeb^ 
houses  6cc.,  and  also  certain  estates  in  France  aicuate  Ut  the 
Departement  du  Pas  de  Calais:  to  hold  to  them  and  Ibeir 
heirs,  to  flie  U8es>  upOn  the  trusts*  and  for  the  inleotid  and 
porposes  thereinafter  mentioned^  (thai  is  lo  say);  as  ^  for 
and  concerning  his  manors  8cc.  in  Berkshire,  npoft  Intai  to 
permit  and  suffer  his  son  Francis  to  receive- and  take  the 
rents,  issues,  and  profits  (except  the  timber),  for  life^  subject 
to  payment  thereout  and  providing  for  the  maintenance  of 
the  testator's  wife  during  her  life.  And  as  to  one  of  the 
houses  in  Hanover  Square,  upon  trust  to  permit  his  daughter 
Jesfe  to  receive  and  take  the  rents  and  profits  thereof 
during  her  life.  And  as  to  the  other  house  in  Hanover 
Square,  upon  trust  to  permit  and  suffer  his  daughter  Louise 
to  receive  and  take  the  rents  and  profits  during  her  life. 
And  as  to  the  estates  in  France,  in  trust  to  permit  and 
suffer  the  testator's  son  John  to  receive  and  take  the  rents 
and  profits  thereof  during  his  life,  subject  to  the  interest  on 
the  mortgage  thereof.  And  from  and  after  the  determina- 
tion of  the  several  and  respective  estates  of  his  said  sons 
and  daughters,  of  and  in  the  said  manorsi  tenementSi  &c. 
in  England^  and  estates  in  France,  the  testator  gave  and  de- 
vised the  same  estates  utito  the  said  trustees  and  their 
ikem  during  the  several  lives  of  bis  said  cfaildem,  in  trust 
to  preserve  contingent  remainders,  but  nevertheless  to 
permit  his  sons  and  daughters  to  receive  the  said  rents 
(exaept  in  cases  of  forfeiluro  therafoaftor  declared).    And 

(a)  The  verdicts  being  the  saind,  both  cases  were  appointed  to  be 
nrgued  at  the  same  time. 
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upon  the  dttatb  ^f  any  of  bb  said  cbildreo,  FranoUf  J^ue,        )a9S. 
JUmise,  and  /oin,  or  jq  case  of  tm:h  forfaiiurfi^  Am  te»tMt$r    ^^^^ 
gave  and  dieviflcd  tbe  eatate  or  estates  to  bif%  b«r^  ovitbem  ^. 

Inspect] vely  limited  for  life  as  aforesaid,  taito  aiid  asnopg  Criixivi. 
9II  and  every  bis,  ber«  or  tfaeir  cbild  or  cbildreo  lawfaiUy  be- 
fptUn,  wbicb  sboald  be  liviug  at  ftbe  time  of  bis  or  ber 
deeease^  or  boro  in  diie  time  afterwards^  for  and  diyiog 
their  natural  lives,  as  tenants  in  eommon  and  not  as  joint 
tenants ;  but  nevertheless  with  an  eqnal  benefit  of  survi- 
vorship among  the  rest  of  the  said  childreni  if  more  than 
one  and  any  of  them  should  die  without  leaving  issue;  the 
obiU  or  children  of  each  of  his  said  sons  and  daughters, 
taking  the  rents  and  profits  of  bis^  her,  or  their  parents* 
estater  or  estates  only.  And  from  and  after  the  decease  of 
all  and  every  the  children  of  each  of  his  said  sons  and 
daughters  without  issue,  the  testator  devised  the  estate  or 
^states  to  them  respectively  limited  as  aforesaid*  unto  and 
among  all  and  every  the  lawful  issue  of  such  child  or  chil- 
dren during  their  lives,  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  his  said  sons  and 
daughters  respectively,  so  long  as  there  should  be  any 
stock  or  offspring  remaining ;  and  for  default  or  in  fnilure 
0f  any  of  his  said  sons  and  daughters,  the  testator  gave 
and  devised  the  estate  or  estates  so  limited  to  him,  her, 
or  them  di^ng  with^ui  msiis,  unto  tbe  survivors  of  bis  said 
sons  and  daughters,  during  their  respective  natural  lives,  in 
equal  shares,  as  tenants  in  common,  subject  to  tbe  fosfeiture 
thereinafter  declared  1  and  after  their  respective  deaths,  the 
testator  devised  tbe  same  to  the  children  of  the  survivors  of 
bis  said  sons  and  danghters,  during  their  lespeotiye  Gves^ 
as  tenants  in  eommoo,  with  eucb  benefit  of  survivorship  as 
aforesaid.  And  after  the  decease  of  all  of  them,  i»  tbe 
issue  of  such  children  in  like  manner  aa  he  bad  before  de- 
vised  tbe  original  estate  of  each  of  bia  said  sons  ai^d 
daughtera.  And  for  deCault  or  in  failure  of  issue  of  all  hia 
sons  and  daughters,  except  one>  the  testator  gave  and  de- 
vised all  his  freehold  estates  unto  his  only  surviving  son  or 
daughter,  and  his  or  her  beira  and  assigns.    Proviso:  that 
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the  testator^s  sons  or  daughters^  or  their  issue,  should  have 
no  power  to  sell,  assign,  release,  or  convey  their  respective 
interests,  or  to  grant  annuities  or  yearly  rents-charge^  pay« 
able  out  of  the  testator's  freehold  estates,  upon  pain  of 
forfeiture.  Proviso :  giving  the  testator's  sons  and  daugh- 
ters the  power  of  granting  leases  for  twenty«one  years,  i^pon 
the  terms  therein  declared.  Devise  to  the  trustees,  of  the 
timber,  upon  the  trusts  therein  expressed. 

5th  January,  1 805,  testator  died,  leaving  the  following 
issue,  Francis,  Jesse,  and  Louise^  His  son  John  and  his 
wife  died  in  the  testator's  lifetime. 

At  the  time  of  the  testator's  decease,  there  was  lawful 
issue  of  the  said  Francis  Gallini  then  living,  as  follows;  J.  A. 
GaWni,  (the  lessor  of  the  plaintiff,)  his  eldest  son,  Mary, 
Arthur,  and  Frances  A.  P.  H.  Gallini. 

Trinity  term,  1807.  Upon  an  issue  directed  by  the  Court 
of  Chancery  of  devisavit  vel  non,  a  verdict  was  found  in 
favour  of  the  will. 

Aug.  1810.  By  a  decree  of  the  Court  of  Chancery,  it 
was  declared  that  the  will  ought  to  be  established. 

19th  May,  1815.  Francis  Gallini  died  intestate,  leaving 
issue  the  lessor  of  the  plaintiff,  Mary,  and  Arthur  Gallini, 
(the  defendant  in  one  of  the  actions  of  ejectment,)  and 
Francis  Albert  Gallini,  (the  defendant  in  the  other  action 
of  ejectment,)  who  have  all  attained  the  age  of  twenty-one 
years.  Frances  A.  P.  H.  Gallini  died  young,  during  her 
faiher^s  lifetime. 

Jesse  and  Louise  Gallini  are  both  living,  unmarried  and 
without  issue; 

The  premises  comprised  in  the  dedar&'tion  in  ejedtment 
are  the  premises  in  the  county  of  Berks  devised  by  the  wilt 
of  Sir  /•  A*  Gallini. 

Fmneis  GalHm,  the  eldest  son  of  Sir  J.  A.  GdHini, 
was  in  possession  of  the  said  estates  in  Berkshire,  and  in 
receipt  of  die  rents,  nsues,  and  profits  thereof,  under  and 
by  virtue  of  the  said  will,  at  the  tifns  of  his  decease. 

The  lessor  of  the  plaintiff  is  heir  at  law  as  wdl 
of  Francis  Gallini,  as  of  the  said  testator,  and  is  also 
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oraen  of  Tne   t/ourt  of  Cnancery,  Tie  was  put    into  and        ^'^^i 
lial  xTfersfnce  oeeii  in  possession  and  in^he  i^ceipt  oi  ihe    .iVr/.  •  ^ 

*i<i  iji«L "i^<^U'  ^i'^^^^^*  r>ij«r.;a  fjM^i   ''»^  J*v^V  ^    -^ 

rents  Bnd  proiits  oT  one  uiidivided  nftli  paft  of  tbe-kSfMd 

.ihiiKb  hue  «nof<  Hion^J- »t  u    .\;i.«  ^  .v-i'<^ii     .  nnu jhoi 

'Cnder  ^anoth^r  order,  ot.tne  said  Court,  the  dcfepdaiit 
9ill  lo  ^.T^Vrini  j\b  o»  ;.-.$'•  Tj      {    ..    .  .     ».  f-  ..r.-Tjf^r^rrr 

was,  on  nis  attaining  the  age  of  tw^entv-o^^e  )F^ar8^qan)ekvon 

the  17th  Jan.  \w7,  put  in  possession  and  in  receipt  fxf^  the 
^iiy/oMoT,  iiiil  -Mf//>rT.  j!.*^.-  ;.  :'  .  •  .  •  .'  ■  '^'^-.^^  ., 
^ents  and  pEpiiis  of  oii£  other  undivided  sixth  partQftthe,3aid 

ciiil  hfiG  wfoX  iio?  >-iy     ': ;  7  •    '  ,      .       ',  ^vT 

estates,  claiming  to  be  entitjep.ttieretQ  under  t|iQ  s^ud.  y[j^, 
.and  ^till  is  in  oossession  of  the  same.  The  ju'cmnises 
sought  to.pe  recoverein  in. thi^  e|^ctmciH  are  tl^^,  one,  uii- 
divided filth  pact  of  Uie  »^aid  ^(atets,  in  tiie  county  of  Bftrkt. 
$0  in  possession  of  the^  sau^  q^feiKiant,  and  bugu  possoa&ipn 

by  the  s^id  ^pfendafitbas  been,  and  is  adverse  to  the  lessor 
'of'the^plaintifltYfsr) 

14th  May,  1832.  The  lessor  of  the  pltuntiif  .m^^e  .an 
actual  entry  uppn  all  the  premises  in  Berk&bire  devised 
by  the  s^id  \vi^lj  pne  fifth  part  of  which  is  jso^ghl  to  be 
reNC0V9red  by  this  e|ectnient,(i.  e.  inseach  .^ictign),  Sor. the 
puf^o^e  of  avoiding  ^ny  fiae.or  fi.oe^  whiqh  mighj^  h^»e  be^in 
levied  of  the  said,  premises,  or  ai^  part  therQof(6)«  i    . 

Tllii?  cftse  was  ^rguert  in  l^st  Trini.Hy/t(?i?ii, ,    :^.   ^. .  ..-  \ 


I* 


"      ♦  .'.  .*       .'  7  f  .    t    «••!  ».-"i 


he  made  bis  will,  was  twofold :  First,  that  hi^^^f^j!|tf  4>^qi^ 
i#.y,<^/f  :^?i)?M;  "jS^cejfdjipti^  frflta(.^«^9^.toi,g«n««Uon, 
which  may  be  termed  bis  legal  intention :  aa^.>pf|}Q)|fPy, 

tion,  take  only  estates  for  life.    Thif;^]|\%][;^,%te^pf)); !))« 

(a)  A^ViU'kc'-t'^^'i  WW! 4*,'"  '••(!f|i^ete<«#teVJM', 
ifap/2%J-    v'l-.l     li:    li  III    '^i    ftiiiii«ik^,  mil;  ^r,  i^MtkbPii.^ 
..  Ivoii  Am.    .i..iii/.|  l>ii:<  -.iti   I"    '<    .WAS^   A.mvx'I   !<• 
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1833.  fendant  will  caDtend  that  tbey  took  only  estates  for  ttfri. 
This  latter  position  is  not  in  accordance  with  the  kgal 
v."  intention  of  the  testator.  In  D04  v.  Jpplin  (a)  it  was  held, 
GALi.iNr»  ^^^  £^  order  to  give  an  effect  to  the  devisor's  general  intent, 
the  Court  will  overlook  a  particular  intent  inconsistent 
therewith;  and  in  that  case  it  was  said  by  Grose,  3.^  that 
there  was  no  case  in  which  issue  had  been  determined  to 
be  a  word  of  purchase,  unless  coupled  with  other  words 
expressing  such  an  intent.  In  Jesson  v.  Doe  d,  Wrigkt  (i) 
it  was  said  by  X^rd  Eldon,  C.  ^^  It  is  definitively  i^ettled  as  a 
rule  of  law»  that  where  there  is  a  particular  ^ud  a  general  or 
paramount  intent  the  latter  shall  prevail,  and  Courts  are 
bound  to  give  effect  to  the  paramount  intent."  In  D9$  d. 
Wright  V.  Jesson  (c)  the  devise  was  to  William  for  life,  and 
after  his  decease  unto  the  heirs  of  the  body  of  WiUiam 
lawfully  issuing,  in  such  shares  and  proportions  as  Wiltiam* 
by  deed  or  will,  shall  appoint;  and  in  default  thereof  to  the 
heirs  of  the  body  of  William,  lawfully  issuing,  share  and 
share  alike,  as  tenants  in  common;  and  if  but  one  child  the 
whole  to  such  only  child,  and  for  want  of  such  issue,  to  my 
right  heirs  for  ever:  the  Court  of  King's  Bench  held,  that 
William  and  his  children,  who  were  born  after  the  death  of 
the  devisor,  took  estates  for  life  only;  but  this  decision  was 
reversed  in  the  House  of  Lords.  In  Lloe  v.  Smiii  (d),  the 
particular,  was  sacrificed  to  carry  into  effect  the  general, 
intent  of  the  testator :  Wood  v.  Baron  (e),  Ftank  v.  Slo- 
vin(f),  Pierson  v.Fickers{g),  Beunett  v.  Tie Ear4  rf  Tan- 
kerviUe  (jk\  Doe  d.  Bo$naU  v.  Harvey  (1),  established  the 
same  principle.  In  the  last  c^se  Abbott,  C.  J.,  saysi  (it)  '*  It 
appears  to  be  clearly  established  by  the  authorities  which 
have  been  cited,  that  a  particular  intent,  expressed  in  a  will. 


(a)  4  T.  R.  89.  (g)  5  £ast,  548 ;  2  Smitl^  160. 

(i)  1  Bligb,  51.  (h)  19  Ves.  170. 

(f)  5  Maule  &  Schv.  95.  (0  4 Barn.  &Cressw.  610.  S,C. 

(d)  7  T.  R.  531.  pernomen  Doe  d.  Bagnall  v.  Har- 

(e)  1  East,  259.  vry,  7  Dowl.  &  Rjl.  78. 
(/)  3  East,  548.  {k)  4  Barn.  &  Cressw.  620. 
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atust  pve  way  to  a  general  intent."    Nothing  can  be  more        less. 
$tl^king  than  the  different  dispositions  of  the  devises  in  the      ^^^^^^^"^ 
several  cases  which  have  been  cited ;  and  on  the  other  hand»  ,). 

I^QfMng  can  be  more  striking  than  the  uniformity  of  the  de-     Oai.i.int. 
cisions.     This  circumstance  can  only  have  arisen  from  a 
close  adherence  to  the  rule  which  is  now  contended  for. 

The  paramount  intention  is,  that  all  the  issue  shall  take. 
The  testator,  after  giving  life  estates  to  his  four  children, 
directs,  that  upon  the  death  of  any  of  them,  the  parent's 
estate  shall  go  to  his  or  her  children  for  life,  with  benefit  of 
survivorship  amongst  those  children,  and  after  the  decease 
of  an  the  children  of  the  testator,  without  issue,  the  devise 
is  to  the  is^u^  of  such  child  during  their  lives,  as  tenants  in 
common,  and  to  descend  in  like  manner  to  the  issue  of  his 
said  sons  and  daughters  respectively,  so  long  as  there  shall 
be  any  ^tock  or  offiipring  of  his  said  sons  and  daughters. 
SuppQse  one  of  the  children  of  the  testator  had  died  dur- 
i|]g  the  life  of  the  devisor,  leaving  issue,  auch  issue  would 
hp  disinherited  if  it  be  held  that  the  children  of  ^he  testa- 
tor take  pnly  estates  for  life.  There  is  no  devise  tq  the 
graq<)child^en  not  coupled  with  a  devise  to  the  children. 
The  devise  to  the  grandchildren  is  a  gift  to  them  as  a  class, 
and  therefore  the  devise  would  include  grandchildren  not 
t^live  at  the  testator's  decease ;  Jee  v.  Audley  (a),  Leake  v. 
fiobiuson  (b). 

Thi^  C99e  is  not  distinguishable  from  Murtkwaite  v.  Jen- 
kinson  (p),  qr  Wplkn  v.  Andrewes{d).  Mortimer  v.  West  (e) 
is  the  last  decided  case  on  this  subject,  and  is  in  accord- 
ance with  those  which  have  been  cited. 

Talfourd,  Serjt.,  for  the  defendant,  A,  GalUni.  If  the 
children  of  the  testator  did  not  take  estates  tail,  the  defend- 
ant will  be  entitled  tp  succeed.  It  is  submitted  on  the  part 
gf  ^his  defendant,  that  the  children  of  Francis,   Jesse, 

(c)  1  CoXf  324.  &  Cressw.  357. 

(b)  3  Meriv.  2)69.  ((f)SBingh.l26;9B.MoQre,248. 

(c)  3  Dowl.  &  Ilyl.  764 ;  2  Barn.  (e)  2  Sim-  274, 
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1833.  Louise,  and  Johif,  took  estates  for  life,  and  their  children 
took  estates-tail j  remainder  to  JPranct^,  Jesse,  Louise,- BXid 
John,  in  tail.  The  testator  gives  a  life  estate  to  each  of 
his  children^  then  in  terms  he  gives  to  his  grandchildren  a 
life  estate  in  their  parents'  share,  but  as  that  estate  is  not 
to  go  over  until  each  grandchild  die  widiout  issue,  the 
grandchildren  have  estates^tail ;  and  the  difficulty  arises  from 
the  next  provision,  '^  and  from  and  after  the  decease  of  ail 
the  children  of  each  of  my  said  sons  and  daughters,  with» 
out  issue^  I  give  and  devise  the  estate  or  estates  to  th«m 
respectively  limited  as  aforesaid^  unto  and  amongst  all  the 
lawful  issue  of  such  child  or  children  during  their  lives.  If 
"  each"  be  construed  to  mean  **  every  one,"  the  testator's 
intention  was  manifestly  absurd, — to  make  provision  for  his 
family  when  it  was  extinct.  The  sentence  may  be  read 
thus  :  **  from  and  after  the  decease  of  such  of  the  children  of 
my  said  sons  and  daughters  as  shall  have  issue/'  Looking 
at  the  whole  scope  of  the  will,  the  term  dying  without  issue, 
when  applied  to  the  children  of  the  testator,  must  mean 
dying  without  such  issue  as  aforesaid.  From  Ginger  d.  White 
V.  White  (a),  and  Blackburn  v.  Edgley  (b),  it  appears  that  the 
words  ''without  issue,''  may  mean  **  without  such  issue.'*  In 
Morse  V.  Lord  Ormonde{c),  the  words  "  failure  of  issue,"  were 
construed  to  mean  "failure  of  such  issue."  The  testator's  in- 
ention  will  be  carried  into  effect  by  giving  the  parents 
remainders  in  tail^  after  the  estate-tail  in  the  grandchildren. 
By  this  means  the  predominant  intention,  that  all  the  issue 
should  take,  will  be  fully  carried  into  effect.  Doe  d.  Bland- 
ford  V.  Appton,  per  Grose,  J.  (d).  *'  Issue,"  is  here  a  word 
of  purchase.  King  v.  Melting  {e),  shews  that  '*  issue"  may 
mean  "  children,"  and  be  a  word  of  purchase. 

Murthwaite  v.  Jenkinson,  and  Mortimer  v.   West,  pro- 
ceeded upon  the  di£Scuhy  of  giving  two  different  meanings 

(fl)  Willfis,  S4a  (d)  4  T.  K,  88. 

(A)  1  P.  Wms.  605.  (e)  1  Vent.  225. 

(e)  1  Russ.  388 ;  5  Madd.  115. 
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to  '  the  same  word  in  the  same  will :  Cook  v.  Cook  (a)j  1833. 
Coodtitle  V.  BiUington  (&).  It  is  suggested  that  the  testa« 
tor  iatended  that  his  posterity  should  take  estates-tail 
from  generation  to  generation.  But  it  is  remarkable 
that  the  trustees  to  preserve  contingent  remainder  are 
appointed  during  the  life  estate  of  the  children^  and  not 
afterwards.  It  yet  remains  to  be  decided,  that  where  the 
testator  intends  to  make  an  illegal  disposition  of  his  pro- 
perty,  the  Court  will  endeavour  to  carry  his  intention  into 
effect.  In  WoUen  v.  Andrewes  there  certainly  was  not  the 
word  ''children;"  but  there  the  Court  was  obliged  to  give 
effect  to  the  whole  intention,  or  put  aside  the  will  altogether, 
except  so  far  as  the  life  estates  were  concerned.  All  that 
is  required  here  is  to  remove  the  estate-tail  a  generation 
lower.  It  is  not  intended  to  question  the  authority  of 
Mortimer  v.  fVest{c),  Murthwaite  v.  Jenkinson,  or  Doe  d. 
Jeston  v.  Wright.  The  right  rule  on  this  subject  was  laid 
down  in  the  last  case  by  Lord  Redesdale. 

Coote,  for  the  defendant  F.  A .  Gallinu  The  question  is,  in 
what  manner  that  rule  of  law  which  relates  to  the  general 
and  particular  intention  of  testators  is  to  be  understood. 
The  effect  of  the  rule,  as  it  is  construed  by  the  plain- 
tiff, is  to  frustrate  the  wishes  and  intention  of  the  tes- 
tator. But  the  rule  is,  not  that  the  particular  intent  shall 
be  sacrificed  to  the  general  intent,  but  that  the  general  in- 
tent shall  be  carried  into  effect,  regard  being  had  to  the 
particular  intent,  so  far  as  it  is  consistent  with  the  rules  of 
law.  In  Doe  d.  Bean  v.  Halley  (cO>  a  construction  was  put 
upon  the  will  in  conformity  with  this  definition  of  the  rule. 
In  that  case  observations  fell  from  Lord  Kenyon,  C.  J.,(who 
may  be  considered  the  author  of  the  rule,)  shewing  that  be  un- 
derstood the  rule  in  this  way.  That  case  resembles  this  in 
several  particulars.  There,  the  devise  extended  to  a  parti-- 
cular  class  of  persons.    Here,  the  limitation  is  to  all  the  issue 

(a)  2  Vern.  545.  (c)  t  am.  274. 

(t)  2  Dougl.  753.  {d)  8  T.  R.  5. 
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18S3.  ^f  ^^^  childl-en  of  the  testator  ikying  ni  the  time  of  iM  deemsB 
of  their  parents.  Tbte  rule  as  laid  down  in  Dot  v.  SMief 
is  illustrated  by  Parr  v.  Swindek  (a).  In  the  latter  oas^ 
it  was  attempted  to  make  "  children'^  a  word  of  ^Htrchasea 
Bot  in  that  case^  and  in  Doe  v.  Haltey,  the  Court  mo)ni§ 
fully  carried  into  effi*ct  the  object  of  the  testator  by  giving 
thte  parent  a  remainder  in  tail,  and  not  a  present  estatie-taik' 
It  is  proposed  to  construe  the  will  as  if  the  weris  **  without 
issue>"  were  '*  without  leaving  issue."  The  Court  wiHnot 
alter  the  language  of  the  will,  unless  fot  the  purpose  of 
carrying  into  effect  the  clear  intention  of  the  testatkin  The 
object  of  the  proposed  alteration  is  to  gire  effect  to  littiitd^ 
tions  which  are  too  remote,  and  contrary  to  the  poliey  4f  the 
law.  In  Chapman  v.  Brown  (6),  Lord  Mansfidd  says, "  A 
Court  of  Justice  may  construe  a  will ;  and,  from  what  ia 
escpres^edy  necessarily  imply  an  intent  not  particularly  spe* 
cified  in  ^ords ;  but  we  eanik)ty  from  arbitrary  conjecture^ 
though  founded  upon  the  highest  degree  of  probability, 
add  to  a  will  or  supply  the  omissionsJ'  If  the  will  is  allowed 
to  stand,  the  grandchildren  nkust  take  an  estate*taii,  since 
the  testator's  general  intent  was  that  the  grandchildren 
should  take  by  purchase.  That  th^  grandchildren  take  an 
estate*tail,  has  been  sufficiently  shewn  by  Serjt.  Talfourd. 
The  object  of  the  rule,  as  to  general  and  particulat  intent, 
is  to  give  to  all  persona  iucerested  a  chance  of  halving  tke 
propertf^  but  if  an  estate-tall  be  given  to  the  parents,  they 
may  destroy  the  entail  and  prevent  its  devolution  to  the 
issue;  At  all  events  the  grandchildren  have  ^estates  for  life 
by  implication,  fierAieetv.ljOft;)r(c),  Hayesi^*  Hayes{d}t  Beard 
v.fV€stcott{e\  Mortimer  V.  West  if). 


Lynch,  in  reply.    Parr  v.  Swindek  is  very 
able  from  this  case.     But  if  it  be  not,  it  is  at  variance 
with  the  ultimate  decision  in  Doe  d.  Jesson  v.   Wright, 

(a)  4  Russell,  383.  (d)  4  EusscU,  3U. 

(6)  3  Burr.  1626.  (c)  5  Taunt.  393. 

(c)  7  Bingh,  535;  5  M.  &  P.  485.  (/)  2  Sim.  274. 
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in-  the  House  of   Lords.     In  Doe  v,  HaHey^  an  estate         i833. 
of  ihlti^tance  was  conferred  upon  the  eldest  son.     Here,      ^-"v-^^y 
no  estate  v>f  inheritance  is  given  to  the  issne,  it  is  in  v. 

terauB  ^iven  to  them  for  life.  Besides,  iii  Doe  v.  Hnlley^  ^^^^^'''• 
tine  testator  jntended  to  create  a  family,  and  gave  the  estate 
Ufvon  condition  that  bis  name  M'as  taken  by  the  possessor. 
It  is  contended  that  an  estate  for  life  is  given  to  the  chil- 
dneli  of  the  testator^  remainder  in  tail  to  the  issue  of  the 
children,  remainder  in  tail  to  the  parents ;  and  it  is  said 
that  the  devise  extended  only  to  the  issue  of  such  children 
as  Avere  alive  at  the  death  of  the  testator.  It  was  not  the 
intention  of  the  testator  that  the  issue  of  any  children  dying 
ia  bis  life*time  should  be  excluded  from  his  bounty.  [Parke, 
J*  Acoording  to  the  construction  contended  for,  if  Francis 
the  etdest  son  had  died  in  the  life-time  of  his  father,  his  chil- 
dren wonld  have  taken  nothing.]  That  would  have  been  the 
caseu  There  are  evils  attendant  upon  both  constructions, 
and  the  Court  must  choose  between  the  two.  Moss  v. 
Lard  Tankerville  is  not  applicable.  The  Court  of  neces« 
sity  there  presumed  that  the  word  **  estate-tail"  must,  under 
the  circumstances  appearing  in  the  will,  have  meant  tail 
male.  The  Court  is  not  asked  to  alter  the  will,  or  to  add 
to  it.  It  is  merely  submitted  that  there  is  an  inconsUtency 
in  the  will.  There  is  no  more  reason  for  saying  the  grand- 
chtldnen  should  have  an  estate-tail>  than  the  children.  The 
testator,  in  tetms,  gives  the  children  and  the  grandchildren 
estates  for  life.  Here,  in  default  of  the  issue  of  any  of  the 
sons  and  daughters,  except  one,  the  estate  ts  given  to  that 
one.  This  limitation  gives  the  children  an  estate-tail*  The 
true  construction  (and  the  only  construction  which  will  carry 
into  effect  the  intention  of  the  testator)  is^  that  the  children 
of  the  (estaDor  should  have  an  estate-tail. 

Cnr.  ado.  vuk. 

Denman,  C.  J.,  in  Michaelmas  term,  1833,  delivered  the 
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judgment  of  the  Court.  The  question  in  this  case^^j^i^eji 
upon  the  will  of  Sir  John  Aiidreto  Gallini,  ytho  deYis^.bi& 
estates  in  the  county  of  Berks,  for  an  undivided  fifth  part  of 
which  this  ejectment  was  brought^  to  trustees^ .  in  trust  to. 
permit  and  suffer  his  eldest  son,  Francis,  to  receive  and 
take  the  rents  for  his  natural  life;  a  iiou9e.  to  each  of  bis 
two  daughters,  Jesse  and  Louise;  and  an  estate,  in  Frap(;e. 
to  his  son  John,  to  each  for  life  in  like  manner.  The 
will  then  contains  a  clause  devising  all  the  estates  to  tru$^» 
to  preserve  contingent  remainders,  and  in  the  meaotime 
to  permit  his  sons  and  daughters  to  enjoy  for  life,  and  pro- 
ceeds (passing  over  the  clause  relating  to  forfeiture,  wbicb 
appears  to  be  immaterial)  in  the  following  words  :  — 
"  And  from  and  immediately  after  the  decease  of  any  or 
either  of  my  said  children,  Francis,  Jesse,  Louise  and  John, 
I  give  and  devise  the  estate  or  estates  to  him,  her  or  them, 
respectively  limited  for  life  as  aforesaid,  unto  and  among  all 
and  every  his,  her  or  their  child  or  children  lawfully  begot- 
ten which  shall  be  living  at  the  time  of  his,  her  or  their  de- 
cease, or  born  in  due  time  afterwards,  for  and  during  their 
natural  lives,  as  tenants  in  common  and  not  as  joint  tenants ; 
but  nevertheless  with  an  equal  benefit  of  survivorship 
among  the  rest  of  the  said  children,  if  more  than  one,  and 
any  of  them,  shall  die  without  leaving  issue,  the  child  or 
children  of  each  of  my  said  sons  and  daughters  taking  the 
rents  and  profits  of  his,  her  or  their  parent's  estate  or 
estates  only;  and  from  and  after  the  decease  of  all  the 
children  of  each  of  my  said  sons  and  daughters  wiihotU 
issue,  I  give  and  devise  the  estate  or  estates,  to  them,  re- 
spectively limited  as  aforesaid,  unto  and  among  all  and  every 
the  lawful  issue  of  such  child  or  children  during  their  lives 
as  tenants  in  common,  and  to  descend  in  like  nmoner  to  the 
issue  of  my  said  sons  and  daughters  respectively,  so  long  as 
there  shall  be  any  stock  or  offspring  remaining;  and  for  de- 
fault or  in  failure  of  issue  of  apy  of  my  said  sons  and  daughters^ 
I  give  and  devise  the  estate  or  estates,  so  limited  to  kim,  her 
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dr^'ih^ni^d^ing  without  issue,  unto  the  survivors  of  my  said 
Sf6As  srtid  daughters,  during  their  respective  natural  lives,  in 
^qu^l  shares,  as  tenants  In  common,  subject  to  the  for- 
fi^ittfre  ■  hereinafter  declared ;  and  after  their  respective 
deslths,  I  give  and  devise  the  same  to  the  children  of  the 
^uk*VjVofs  of  tny  said  sons  and  daughters,  during  their  re- 
spbdtivie  iWes,  as  tenants  in  common,  vi'ith  such  benefit  of 
survivorship  as  aforesaid;  and  after  the  decease  of  all  of 
them,  to  the  issue  of  such  children,  in  like  manner  as  I  have 
befbre  devised  the  original  estate  of  each  of  my  said  sons 
aird  daughters;  andybr  default  or  in  failure  of  issue  of  all 
r^i^  said  sons  and  daughters  except  one,  I  give  and  devise  all 
my  said  freehold  estates  unto  my  only  surviving  son  or 
daughter,  to  hold  to  him  or  her  and  his  and  her  heirs  and 
as^ghs  for  ever." 

The  testator  died  5th  of  January,  1805,  leaving  three 
children,  Francis,  Jesse  and  Louise. 

Francis  had  then  four  children:  one  of  these  died* 
Francis,  the  son,  afterwards  died,  leaving  five  children,  four 
sons  and  one  daughter,  the  lessor  of  the  plaintiff  being  the 
eldest,  and  the  defendant  another. 

In  this  ejectment  the  plaintiff  cannot  succeed,  unless  he 
establishes  that  Francis,  the  eldest  son,  took  an  estate-tail 
in  the  whole  of  the  Berkshire  property,  in  which  case  that 
estate-tail  would  have  descended  on  him,  as  the  eldest  son 
and  heir  of  the  body  of  Francis.  If  the  defendant  and  the 
other  brothers  and  sisters  of  the  lessor  of  the  plaintiff  took 
estates  for  life,  or  estates-tail,  in  undivided  shares,  as  tenants 
in  common,  the  defendant  is  entitled  to  our  judgment;  and 
we  are  of  opinion  that  he  is,  either  on  one  of  these  grounds 
or  the  other- 

For  the  pMntiff  it  was  contended,  that  in  order  to  effec- 
toate  the  general  intent  of  the  testator,  the  particular  intent 
must  be  sacrificed;  and  that  here  the  general  intent  was, 
that  all  the  heirs  of  the  body  of  the  devisee,  Francis,  should 
take  before  his  sisters  aud  brother,  and  therefore  that  he 
took  an  estate-tail  under  the  will. 
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1888.  The  doctrine  that  the  geneinl  intent  nust  overrule  the 

T^^       paiticular  intent,  has  been  nucb,  and  we  conceive  justly, 
OL  objiected  to  of  late,  as  beings  as  a  general  proposiUon,  in* 

GiLUsk.      eorreiet  and  vague,  and  likely  to  lead  in  ib  application  to 
ettoileous  results.     In  its  origin  it  was  merely  ilescriptive 
of  the  operation  of  the  rule  in  Shelley'^  case  (a),  and  it  has 
been  since  laid  down  in  others,  where  effect  has  been  given 
to  technical  words  of  limitation^  and  other  words  shewing 
the  intention  of  the  testator  that  the  objects  of  his  bonntsf 
should  take  in  a  different  Way  from  that  whicfa  the  hw 
allows,  have  been  rejected;  but  in  the  latter  oases  the  more 
correct  mode  of  stating  the  rule  of  construction  is,  that 
technical  words,  or  words  of  known  legsl  import^  mast 
have  their  legal  effect,  even  though  the  testator  uses  iocoot- 
sistent  words,  unless  those  inconsistent  words  are  of  sudi  a 
nature  as  to  taiake  it  perfectly  clear  that  the  testator  <lid  not 
mean  to  use  the  technical  words  in  their  proper  sense;  and 
so  it  is  said  by  Lord   Redesdale,  in  Dae  d.  Jtiwn  v. 
Wfighl  (ft);    This  doctrine  of  general  and  particular  intent 
ought  to  be  carried  no  further  than  this;   and  thus  ex- 
plained, it  should  be  applied  to  this  and  all  other  wills. 
Another  undoubted  rule  of  construction  is,  that  every  part 
of  that  which  the  testator  meant  by  the  vrords  he  has  used» 
should  be  carried  into  effect  as  far  as  the  law  will  permit, 
but  no  further,  and  that  no  part  should  be  rejected^  except 
what  the  law  makes  it  necessary  to  reject. 

We  have  now  to  apply  these  rules  to  the  instrument  in 
question^  which  is  a  very  inaccurately  penned  wilU  snd  to 
some  part  of  which  it  is  impossible  to  give  any  oieaning  at 
all  in  the  ordinary  mode  of  reading  it. 

It  is  perfectly  clear  that  the  testator  meant  to  give  a  re* 
maindei)  after  the  deaA  <rf  his  eldest  son  Franckp  to  bis 
(fiYkacis's)  child  er  children  living  at  the  time  ef  bis  de* 
cease,  or  bora  in  due  time  afterwards,  as  pnrehasers  as 
tenants  in  common,  and  not  as  jmnt  tenants;  aiid  if  the 
linlitatiott  lis  the  children  bad  stepped  tliere,  there  is  no 
(a)  As  to  which,  see  ante,  voL  i.  SG7  (9),  S61<S)4      (S)  1  Bttg^,  SI; 


isttie." 


Assuming  that  alteration  to  be  tight)  thB  argument 
fouMcd  tip&a  the  Mrhole  m\l  is»  that  the  testator  n^eant  the 
estate  left  to  each  of  his  sons  and  daughters,  to  g6  to  the 
Mrhote  lil^c  of  issue  of  those  sons  and  daughters  respective- 
ly; and  only  on  failiire  of  the  whole  line  of  issue  to  go 
ovet :  and  this  on  accbutit  of  the  us^  of  the  tek-m  **  issue  of 
ihfe  sons  and  daughters,"  which  vrovA  "  issiite"  is  here  to  be 
considered  (as  it  generally  is)  a  word  of  limitation,  atid 
ecjuiValent  to  the  term  "  heirs  of  the  body,''  and  embracing 
the  whole  line  of  lineal  descendants ;  and  thereibi^  it  is 
cohtethled>  that  each  aoh  and  daughter  took  an  estate-tail 
in  the  portion  left  to  him  or  her.  But  if  tht  tertn  "  isstie" 
is  here  a  word  of  limitation,  why  is  it  n6t  equally  so  in  the 
p^Tt  in  Whith  the  estate  is  gi^ren  over  to  the  surviving  chil- 
dren of  the  sbns  and  dang;hte^s,  if  any  of  them  shall  die 
withdut  leavinjg  issue  i  FVx>m  which  it  is  clear  that  the 
testator  does  not  mean  die  survivors  to  take,  till  failure  of 
all  the  issue  oF  the  deceased  children.  If  the  terih  "  issue'* 
Iriis  here  the  same  meaning,  then  the  thildreti  living  at  the 
time  of  the  death  of  the  sons  and  daughters  respectively 
n&yist  take  estates-tail,  as  tenants  in  common^  in  th^ir  ^e^ 
spective  sUres:  itfvith  crdss-remaind^  eidver  for  life  or  iA 
tail,  (tohich  it  is  unnecessary  td  decide^  and  that  ^teslml 
will  depend  upoo  the  construction  of  the  very  ambiguous 
passage  already  referred  to,}  witft  remainder  vo  the  sods  aod 


MICHAELMAS  TERM,  IV  VfltU  tV.  ^33 

doubt:  it  wouM  have  giveti  tlietn  estates  lEbr  life;.    The  H^UI        1SS3; 
tlien  proceeds  to  give  an  equal  benefit  of  survivorship      ^^^ 
among  the  ^st  of  the  said  children,  if  tnotie  thah  one^  aild  v. 

any  of  them  shall  die  without  leaving  issue;  If  it  st^d  ^^"'»^* 
tbie^e^as  the  testator  did  not  meaii  another  child  1^  take 
luitil  feilutie  of  the  issue  of  the  fim,  each  child  Would  have 
an  estate  tail  in  his  undivided  share.  Then  foHbws  a  clause 
which  is  unintelligible,  and  the  li^nguage  of  which  must  be 
varied  in  order  to  giv^  it  some  meaning. 

Oil  the  ^art  of  the  plaintiff,  it  is  proposed  to  rtod,  ih- 
stead  of  the  words  "  without  issAe,"  the  words  **  leaving 
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1833.  daughters  in  tail,  in  their  respective  shares,  and  remainders 
over :  and  this  construction  makes  the  least  sacrifice  of  tii6 
testator*8  declared  intention — it  preserves  estates  to  all  his 
grand-children  living  at  the  death  of  his  sons  and  daughters, 
as  tenants  in  common,  which  it  is  clear  the  testator  intended 
to  give :  and  it  also  includes  the  descendants  of  a  grand- 
child dying  in  the  son's  or  daughter's  lifetime,  though  the 
estate  to  them  is  postponed  to  that  of  the  children :  and  it 
includes  all  the  issue  of  each  son  and  daughter  before  the 
estate  goes  over.  The  estate-tail  in  the  sons  and  daughters 
takes  effect,  not  in  derogation  of,  but  by  way  of  remainder 
on,  the  express  estates  given  to  the  children  of  the  sons  and 
daughters;  in  which  respect  it  resembles  the  case  of  Doe 
dem.  Bean  v.  Halley  (a).  It  is  true  ^that  these  grand* 
children  cannot  take  estates  for  life,  as  the  testator  intended, 
for  the  rule  in  Shelley's  ca8e(&)  prevents  it;  nor  the  chil- 
dren of  those  children  estates  for  life  as  tenants  in  common, 
for  the  rule  of  law  against  perpetuities  prevents  that,  but 
this  is  unavoidable:  and  no  construction  can  carry  into 
effect  all  the  testator  wished. 

It  is,  however,  said  that  the  term  "  issue,"  as  applied  to 
the  children,  is  not  to  be  read  as  a  word  of  limitation,  in- 
cluding all  the  descendants,  but  is  explained  by  the  context 
to  mean  the  children  of  the  children  to  whom  estates  for 
life  are  before  given ;  but  if  the  word  "  issue"  means  chil- 
dren in  one  part,  what  reason  is  there  why  it  should  not 
have  the  same  meaning  in  another  ?  for  it  is  perfectly  clear 
thai  the  testator  intends  the  estate  to  go  to  the  issue  of  tlie 
sons  and  daughters  in  the  same  manner  as  to  the  issue  of 
the  children :  and  the  same  description  of  persons  must 
take  under  that  denomination  in  both  cases.  Hence,  if  the 
word  ''issue"  is  to  be  construed  as  '' children,"  it  is  to  be 
so  construed  in  both  cases ;  and  then  the  eldest  son,  the 
father  of  the  lessor  of  the  plaintiff,  certainly  did  not  take  an 
estate-tail,  and  the  plaintiff  cannot  succeed. 

(a)  8  T*  R.  5>  ante,  627.  (b)  Vide  ante,  vol.  i.  ^7<g),  661  (6). 
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The  €ase»  therefore^  is  reduced  to  this  point :  the  plain- 
tiff must  fail^  unless  his  lessor  took  aii  estate  tail,  and  the 
leaser  of  the  plaintiff  could  not  take  an  estate  tail  except  in 
remainder,  the  defendant  and  his  brothers  and  sisters  hav- 
ing previous  estates  tail  in  the  property. 

The  cases  upon  which  the  plaintiff  principally  relies  are 
ih^tofMurthwaite  v.  Jenkinson{a\  (which  is  contended  not 
to  be  distinguishable  from  the  present^)  and   Wollen  v. 

Andrewes  (6). 

In  the  first^mentioned  case,  the  devise  was  to  the  nieces, 
and  after  their  decease  to  their  lawful  issue,  for  life ;  and  if 
either  of  the  nieces  should  die,  in  the  lifetime  of  the  others, 
without  issue  of  her  body,  the  share  of  the  niece  dying 
without  issue  should  go  to  the  survivors  and  the  lawful 
issue  of  the  survivors.  This  case  is  an  example  of  the  pro- 
per construction  of  the  word  ''  issue,"  which  was  considered 
as  a  word  of  limitation,  embracing  all  the  descendants ;  and 
in  which  the  inconsistent  intent  that  all  those  descendants 
ihould  take  for  life,  formed  no  reason  why  they  should  not 
take  at  all ;  and  why  the  word  should  not  be  construed  in 
its  proper  and  legal  sense.  Here,  the  term  *^  issue"  is  not 
used,  in  the  devise  in  remainder,  after  the  death  of  the  son 
and  daughters,  but  the  estate  is  expressly  devised  to  the 
children  living  at  the  death  of  the  sons  and  daughters, 
which  circumstance  completely  distinguishes  that  case  from 
the  present. 

In  the  other  case  relied  on,  {Wollen  v.  Andrewes^  the 
devise  was  to  the  children  of  the  testator  of  one-sixth  part 
each,  for  life ;  after  their  deaths  to  all  and  singular  their 
child  .and  cliildren,  in  equal  parts^  and  so  on  from 
diildren  to  children;  and  if  any  of  his  children  should 
die  without  leaving  issue,  then  to  the  survivor.  It  was 
held  that  the  children  of  the  testator  took  an  estaAe-tail. 
This  differs  from  the  present  case  in  two  respects.  Here, 
the  devise  is  not  to  all  the  grand-children,  but  there  is  a 

(a)  2  Bam.  &  Cressw.  357;  3  (6)  2  Bingh.  126;  9  B*  Moore, 
Dowl.  &.  Rjl.  ^74.  248;  anUf  61)5,  627, 
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gdection  of  lives  with  trustees  to  support.    la  that  case 

there  was  no  akernative  but  to  hold  that  there  was  to  be  H 

series  of*  estates  for  life,  or  an  estate-tail  in  the  children — 

here  there  is,  by  giving  an  estate-tail  to  the  grand-children. 

Thinking,  therefore,  that  this  mode  of  construing  the 

will  gives  effect  to  the  greater  part  of  it,  and  as  ftir  as  the 

rules  of  law  will  permit,  the  whole ;  whilst  that  contended 

for  on  the  part  of  the  plaintiff  strikes  out  altogether  the 

devise  to  the  grand-children,  our  opinion  is,  that  the  former 

QMght  to  he  preferred*  and  that  our  judgment  must  he  for 

th^  defendant. 

Judgmept  fqr  th9  defipiidunt. 


A  writ  of 
prohibition 
cannot  issue 
to  a  court- 
martial  after 
sentence  pro- 
nounced by 
the  court  and 
ratified  by  his 
Majesty,  and 
execution,  by 
dismissal  from 
the  army,  in 
pursuance  of 
such  sentence. 


In  the  Matter  of  John  Wallis^  Po^. 

•/•  TI^.  POE,  being  a  lieutenant  in  the  55th  regiment,  was 
arraigned  and  tried  before  a  general  court-martial,  held  at 
the  garrison  at  Chatham,  on  the  26th  day  of  August  last, 
upon  a  charge,  for  that  he,  being  a  passenger  on  board  the 
ship  CsBsar,  on  her  passage  from  Calcutta  to  England,  was, 
on  or  about  the  Idth  February,  1839,  accused  of  stealing  a 
5L  Bank  of  England  note,  and  certain  articles  of  wearing 
apparel,  the  property  of  Thomas  Ross,  then  acting  as  his 
servai^ti  and  which  property  Ross  alleged  had  been  taken 
out  of  his  trunks  in  Lieut.  Poe's  cabin;  that  this  accusa- 
tion having  been  thereupon  inquired  into  by  Captain  Watt, 
cpmipanding  the  ship,  by  Lieutenant-Colonel  Cutmingham 
and  other  officers  on  board,  the  said  officers  and  passengers 
forthwith  expelled  him  from  their  table  and  society,  not 
p^rpditting  him  to  enter  the  general  cabin  or  to  have  any 
association  whatever  with  them  during  the  remainder  of  the 
voyage ;  that  Poe  nevertheless,  under  circumstances  so  de- 
grading and  disgraceful  to  him,  neither  then  nor  at  any 
tima  afterwards,  took  measures  as  became  an  officer  and  a 
gentl^m^n  ta  vindicate  his  hcttiour  and  reputation;  all  such 
conduct  aforesaid  being  to  the  prejudice  of  good  order 
and  military  disciplii^e. 

In  his  defence,  Lieut  Poe,  by  his  counsel,  objected  to  the 
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charge  and  to  his  trial  thereupon,  that  it  aeither  nf^a^ly        ansa. 


oor  cons^uclively  charged  any  military  off^sice  or  infraction 
of  any  of  the  articles  of  war,  and  that  it  did  not  iiapute  to  him 
any  positive  act  of  misconduct  or  peglect,  to  the  prejudice  of 
gaodprdcr  and  military  discipline;  and  that  even  admitting 
the  whole  of  the  charge  to  be  true,  in  as  far  as  it  stated  i^ny 
/act,  there  vras  nothing  in  the  accusation  which  rendered 
bi|D  liable  to  be  arraigned  and  tried  as  an  officer  in  his 
imyesty'a  military' service*  for  any  offence  or  misdemeanQr» 
neglect  or  omissiomj  to  the  prejudice  of  good  order  and 
military  discipline. 

The  Court  however  heard  evidence,  proceeded  with  the 
trial,  and  transmitted  to  the  Commander-in^ihief  of  the 
Forces,  the  following  decision : — **  The  Court  having  ma-  Sentence  of 

°  ,  .  °  court-mnrUal. 

turely  weighed  and  considered  the  evidence  adduced  m 
support  of  the  prosecution^  together  with  the  prisoner's 
defence  and  the  evidence  adduced  in  support  of  it,  is  of 
opinion  that  the  prisoner  is  guilty  of  the  whole  of  the  charge 
produced  against  him  in  breach  of  the  articles  of  war. 
The  Court  does  therefore  sentence  him,  the  prisoner,  to  be 
dismissed  his  Majesty's  service.  The  Court,  in  coming  to 
the  abpve  finding  and  sentence,  trusts  it  may  be  allowed 
to  add,  that  it  has  considered  the  charge  produced  against 
the  prisoner  entirely  in  a  military  point  of  view,  as  affecting 
the  good  order  and  discipline  of  the  army,  and  that  it  does 
pot  mefin  by  this  sentence  to  offer  any  opinion  as  to  the 
original  charge  of  theft,  of  which  the  prisoner  was  accused 
by  the  man  Jftoss.*' 

This  sentence  was  transmitted  by  the  Judge  Advocate  to  Ratification. 
I^is  Majesty.    The  sentence  w*as  ratified  and  approved  by 
the  Kifigi  and  Lieut.  Pae  was  accordingly  dismissed  from 
the  army. 

The  above  facts  appeared  in  ^n  aCSdavit  filed  by  lieMt* 
Pae,  who  also  stfited  thereint  that  at  the  time  n^entioned  in 
1|he  chargCj  Liieut.  Ptue ,  was  proceeding  home  in  the  ship 
Ciesar  as  a  private  passenger,  on  leaye  qf  absence  for  th^ 
usual  term  of  two  years  from  his  regiment,  which  then  wns 
on  service  in  India. 


In  re  Poe. 
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1838.  Price  now  moved,  upon  the  affidavit  above-mentioned,  for 

a  rule  to  shew  cause  why  a  writ  of  prohibition  should  not 
issue,  directed  to  the  judge  martial  and  advocate  general 
of  the  army,  prohibiting  the  carrying  of  this  sentence 
into  effect.  The  court-martial  has  exceeded  its  juris- 
diction in  taking  cognizance  of  this  matter,  and  this 
Court  has  full  authority  to  grant  a  prohibition  to  restrain 
the  execution  of  the  sentence.  A  commission  under  the 
sign  manual  could  give  the  court  no  power  to  try  the 
defendant  for  an  offence  not  within  the  articles  of  wan 
This  is  not  within  any  of  the  articles  of  war.  The  70th 
article  of  war  (upon  which,  it  is  presumed,  that  this  ac- 
cusation is  founded)  is  as  follows — "  and  all  crimes  not 
capital,  and  all  disorders  and  neglects,  which  officers  and 
soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order 
and  military  discipline,  though  not  specified  in  the  forego* 
ing  caseS)  or  in  our  articles  of  war,  shall  be  taken  cogni- 
zance of  by  courts-martial,  according  to  the  nature  and 
degree  of  the  offence."  It  is  denied  that  the  party  was 
in  a  degraded  or  disgraceful  situation,  or  that  the  facts 
brought  him  within  the  meaning  of  this  article.  He  was 
not  called  upon  to  come  forward  and  demand  inquiry.  He 
naturally  expected  to  be  charged  with  this  theft,  and  knew  he 
would  be  triumphantly  acquitted.  If  the  latent  charge  was 
that  he  had  not  challenged  to  fight  a  duel  with  him,  any  of 
those  persons  who  excluded  him  from  the  mess  of  the  ship, 
that  was  not  contrary  to  good  order  and  discipline.  He  was 
in  a  humiliating  situation,  and  his  military  judges  therefore 
concluded  he  must  be  in  a  degraded  situation.  [Denfnan, 
C*  J«  How  does  this  affect  the  question  of  Ji/nWic/fonf] 
These  circumstances  shew  that  the  court  has  exceeded  its 
jurisdiction.  In  Grant  v.  Sir  Charles  Gould{a),  upon  an 
application  similar  to  the  present,  the  Court  granted  a  rule 
to  shew  cause.  The  fourth  ground  there  taken  was,  that 
the  offence  charged  was  not  an  offence  cognizable  by 
law.  Upon  this  last  ground  there  was  no  argument,  and  no 
notice  is  taken  of  it  in  the  judgment,  but  there  is  suffi- 

(a)  2  H.  Bla.  69. 


In  re  Poe. 
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dent  in  the  judgment  to  shew  the  Court  has  jurisdiction.  1833. 
[Parke,  J,  Is  there  any  thing  more  to  be  done  in  this  case? 
Has  the  sentence  been  confirmed  and  communicated  by 
his  Majesty  to  Lieut.  Poef]  It  has ;  but  it  is  a  continuing 
sentence.  Suppose  a  party  has  been  erroneously  sen- 
tenced to  six  months'  imprisonment,  and  two  months  have 
etapsed  since  the  sentence  has  been  put  into  execution, 
this  Court  would  interfere.  The  party  in  this  case  is  in 
a  situation  similar  to  that  of  a  person  imprisoned  for  life. 
The  Judge  Advocate  may,  if  he  pleases,  re-assemble  the 
cdurt-martial.  [^Taunton ,  J.  How  can  the  court-martial 
re^assemble?  They  have  been  called  together  for  a  parti- 
cular purpose,  which  purpose  has  been  effected.  The 
proper  method  for  a  party  who  thinks  himself  aggrieved 
by'the  proceedings  of  a  court-martial,  is  to  memorialize  the 
king ;  and  that  being  done,  a  very  strict  and  painful  investi- 
gation of  the  proceedings  of  the  court-martial  will  be  en- 
tered into  by  the  Judge  Advocate.  Parke,  J.  If  we  granted 
this  application,  no  sentence  of  any  court-martial  would  be 
secure,  whilst  the  party  accused  was  alive.  If  you  can 
fomish  us  with  any  precedent,  we  should  be  glad  of  it.] 
It  is  submitted  that  the  case  of  Grant  v.  Sir  Charles 
Gould  is  a  precedent. 

Dbnman,  C.  J. — In  that  case  something  remained  to  be 
done.  We  will  allow  you  to  mention  this  case  again,  if  you 
cam  find  a  precedent.  Before  we  can  go  into  the  question, 
whether  there  is  any  good  charge,  we  must  know  whether 
we  nm'^grant  a  prohibition '  to  an  inferior  cotirt,  where  the 
sentence  which  is  called  in  qudstion  has  been  executed. 

On  a  subsequent  day,  Prke  renewed  bis  application. 
Many  aothorities  have  been  found  which  shew  that  the 
Court  has  ample  power  to  grant  a  prohibition,  where  a  sen- 
tence like  this  has  been  executed.  There  are  some  cases 
which  may  appear  to  be  authorities  against  the  position, 
but  tlie  preponderance  of  authority  is  m^cli  in  fatx)wr  of 
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1833.  the  right  to  issue  a  prohibition.  AH  the  cases  on  the  sub- 
ject are  before  the  Court.  In  the  Articuli  Cler%{a)  is  the 
following  passage : — "  As  touching  the  time  when  prohibi- 
tions are  granted^  it  seemeth  strange  to  us  that  they  are  not 
only  granted  at  the  suit  of  the  defendant^  in  the  Ecclesias* 
tical  Court,  after  his  answer^  (whereby  he  affirmeth  the 
jurisdiction  of  the  said  Courti  and  submitteth  unto  tbe 
same,)  but  also  after  all  allegations  and  proofs  on  both 
sides,  when  the  cause  is  fully  instructed  and  furnished  for 
sentence,  yea,  after  two  or  three  sentences  given,  and  a^er 
execution  of  the  said  sentence  or  sentences,  and  when  the 
party  for  his  long-continued  disobedience  is  laid  in  prison 
upon  the  writ  of  excommunicato  capiendo,  which  courses, 
forasmuch  as  they  are  against  the  rules  of  the  common  law 
in  like  cases,  (as  we  take  it,)  and  do  tend  so  greatly  to  the 
delay  of  justice,  vexation  and  charge  of  the  subject,  and 
the  disgrace  and  discredit  of  his  majesty's  jurisdiction 
ecclesiastical,  tbe  judges,  (as  we  suppose,)  notwithstanding 
their  great  learning  in  the  laws,  will  be  hardly  able  in  de- 
fence of  them  to  satisfy  your  lordships." 

Answer.  "  Prohibitions  by  law  are  to  be  granted  at  any 
time  to  restrain  a  Court  to  intermeddle  with  or  execute  any 
thing  which  by  law  they  ought  not  to  hold  plea  of,  and 
they  are  much  mistaken  that  maintain  the  contrary.  And 
it  is  the  folly  of  such  as  will  proceed  in  tbe  Ecclesiastical 
Court,  for  that  whereof  that  Court  has  not  jurisdiction. 
And  so  themselves  (by  their  extraordinary  dealing)  are  the 
cause  of  such  extraordinary  charges,  and  not  the  law;  for 
their  proceedings  in  such  case  are  coram  non  judice. 
And  the  king's  courts  that  may  award  prohibitions,  being 
informed  either  by  the  parties  themselves  or  by  any  stranger, 
that  any  court  temporal  or  ecclesiastical  doth  hold  plea  of 
that,  (whereof  they  have  not  jurisdiction,)  may  lawfully  pro- 
hibit the  same,  as  well  after  judgment  and  execution  as 
before."  See  also  Articuli  Cleriip),  Scadding's  case(c). 
Sparks  v.  Martf/n  (d).     In  Trisham*s  case(e)  a  prohibition 

(a)  2  Inst.  60%  Obj.3.  (rf)   1  Ventris,  1, 

(6)  2  Inst.  599.  (e)  Cited  in  Eaton  v.  A^ffe^ 

(c)  Ydv.  134.  Hetle^'s  Rep.  95. 
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M'as  granted  to  the  Ecclesiastical  Court  after  appeal:  Leigh        1833. 
V.  Bailey  (a),  Oldis  v.  Domville  (ft),  Russell  v.  Oldish  and 
another  {c).     In   Viner's  Abridgment,  <iV.  Prohibition  (A.), 
in  the  margin(J),  it  is  said  prohibition  issues  out  of  the 
Chancery  B.R.  or  C.B.  into  the  Spiritual  Court,  Admiralty, 
Court  of  Chivalry,  8cc.  to  forbid  a  judge,  8cc.  to  proceed  in 
a  cause  that  belongs  to  the  common  law  courts,  or  that  be^ 
longs  not  to  that  jurisdiction,  though  the  courts  at  law  can 
give  no  remedy,  Sec.     Again,  it  is  also  there  said,  the  king's 
courts   that  may  award  prohibitions,   being  informed  by 
plaintiff  or  defendant,  or  by  any  stranger,  that  any  court, 
temporal  or  ecclesiastical,  do  hold  plea  where  they  have  no 
jurisdiction,  may  lawfully  prohibit  that  court,  as  well  after 
judgment  and  exeaition  as  before.    And  it  is  there  said  that 
prohibitions  are  issuable  ex  debito  justitia?:  Vin.  Abridge 
tit.  Prohibition  (B.),  fol.  5  (e).    In  Shotter  v.  Friend (f),  it 
18  said  it  is  not  too  late  to  come  for  a  prohibition  after  sen- 
tence; for  the  sentence  in  this  case  is  the  grievance.    Dud- 
leys, Crompton{g);  Walker  v,  Adams{h)\  Fitz.  Nat.  Brev. 
106;    Mendyke  v.  Stint  (i);  Carter  v.  Firmin(k);  Stevens 
V.  Cripps{t) ;  Brabin  v.  Tredimanini)\  Sir  John  Bennet  v. 
Dr,Easdale(n)\  Isabel  PeeVs  case(o);  Home  v.  Jjord  Ben* 
tinckip);  Scarborough  v.  Justus  Lyrus{(u),  contri^;  Home 
v.  Earl  of  Camden  {r)\  Registrum  Brevium{s). 

In  the  course  of  the  term  Denman,  C.  J.  delivered  the 
judgment  of  the  Court. 

An  application  was  made  for  a  rule  to  shew  cause  why 
a  writ  of  prohibition  should  not  issue,  prohibiting  the  exe- 
cution of  a  sentence  of  a  court-martial,  which  in  the  month 

(a)  Owen,  122.  (ft)  4  Mod.  152. 

(b)  Shower,  P.  C.  61,  65.  (/)  Dtt.  Rep.  165. 

(c)  Ibid.  (in)  S  RoUe  Rep.  24. 

(d)  Vol.  xvii.  p.  547.  (n)  Cro.  Car.  55. 
\e)  Ibid.  p.  549.  (o)  Ibid.  113. 
(/)  8  Salk.  547.  (p)  8  Price,  249. 
(g)  March,  153.  Ig)  Letch,  252. 
(h)  1  Sid.  331;  2  Keble,  200.  (r)  2  H.  Black.  533. 
(i)  2  Mod.  2T2.  (0  38,  39,  42,  43. 
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1833.  of  August  had  been  holden  at  Chatham^  on  charges  pre- 
ferred against  an  officer  in  the  56th  regiment,  on  the 
ground  that  the  facts  alleged  in  the  charge  were  insufficient 
to  bring  the  party  within  the  Article  s  of  War. 

In  the  course  of  the  statement  it  appeared  that  a  com- 
mission had  been  directed  to  certain  officers  for  the  pur- 
pose of  carrying  on  the  inquiry;  that  witnesses  had  been 
examined^  and  that  the  trial  had  proceeded  to  its  termina- 
tion ;  that  the  Court  had  pronounced  the  defendant  guilty, 
and  sentenced  him  to  be  dismissed  from  his  majesty's  ser- 
vice; and,  finally,  that  that  sentence  had  been  ratified  and 
approved  by  the  king,  who  had  accordingly  dismissed  the 
applicant  from  the  army. 

We  could  not  understand  why,  and  to  what  end,  a  pro- 
hibition should  be  granted;  nor  to  whom  it  could  be 
directed;  nor  what  it  could  prohibit:  for  not  only  had  the 
sentence  been  carried  into  complete  execution^  but  the 
court-martial  itself,  having  performed  all  its  functions^  had 
ceased  to  exist.  The  learned  counsel,  however,  argued 
that  the  writ  might  be  directed  to  the  Judge  Advocate,  as  in 
the  case  of  Grant  v.  Gould  {a),  which  case,  or  rather  some 
parts  of  Lord  Loughborough^ s  elaborate  judgment  upon  it, 
were  supposed  to  furnish  authority  for  granting  this  rule. 

We  may  here  observe,  that  the  rule  for  a  prohibition  was 
there  discharged,  on  its  being  satisfactorily  proved  that  no 
valid  objection  to  the  proceedings  of  the  court-martial 
existed,  and  nothing  was  said  respecting  the  person  to 
whom  the  writ  was  to  be  addressed;  otherwise  it  is  not 
easy  to  see  what  power  the  Judge  Advocate  could  possess 
after  the  sentence  had  been  reported  to  his  Majesty,  and 
received  his  royal  approbation:  and  the  prayer  of  the 
suggestion  is  remarkable,  in  humbly  imploring  that ''  the 
writ  may  be  directed  to  Sir  Charles  Gould,  the  Judge  Ad- 
vocate, or  to  some  other  competent  person  or  persons,  to 
hinder  him  from  proceeding  in  ordering  the  execution  of 
the  sentence.'^  That  case  clearly  falls  short  of  the  purpose 
for  which  it  was  cited,  as  the  sentence  had  noi  been  fully 

(a)  3  H.  Qla.  69. 
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executed;  and  this  fact  is  stated  in  the  affidavit  on  which 
the  rule  was  founded. 

We  therefore  desired  to  be  furnished  with  some  autho- 
rity (if  any  could  be  found)  for  granting  a  prohibition  after 
complete  execution  of  the  sentence  imposed  by  the  inferior 
Court;  and  several  cases  were  at  a  subsequent  day  laid  be- 
fore us,  none  of  which,  however,  on  examination,  appear  to 
us  to  establish  the  proposition,  while  others  are  examples 
of  the  contrary  doctrine  being  acted  upon. 

In  Hall  v.  Nonvood{a),  the  Court  held  that  a  motion  for 
a  prohibition  came  too  late,  after  judgment  and  execution 
in  the  Court  below^  because  there  is  no  person  who  can  be 
prohibited.  And  a  similar  view  is  taken  in  Darby  v. 
Cosens{b),  by  Ashhurst  and  Buller,  JJ.,  the  only  Judges  in 
Courts  who  support  the  prohibition  on  the  ground  that 
something  remained  to  be  done. 

But  it  is  needless  to  enter  at  large  into  the  law  of  pro- 
hibition  in  general,  for  a  court-martial  stands  on  grounds 
peculiar  to  itself.  As  soon  as  it  pronounced  its  sentence, 
it  ceased  to  exist.  To  the  Judge  Advocate  no  other  duty 
then  belonged  than  that  of  transmitting  the  sentence  for 
approbation;  and  even  supposing  the  case  of  Grant  v. 
Gould  to  furnish  some  argument  that  a  writ  of  this  nature 
might  be  directed  to  him  before  execution  of  the  sentence, 
still  it  is  impossible  to  discover  what  he  could  be  required 
to  abstain  from  after  execution. 

If  then  the  writ  were  to  issue  at  all,  we  see  no  court  or 
individual  to  whom  it  could  be  addressed,  other  than  the 
king  himself,  who,  acting  on  the  sentence,  has  been  pleased 
to  dismiss  the  officer  from  his  service. 

Now,  admitting  for  a  moment  that  it  were  possible  to 
address  any  writ  directly  to  his  majesty  (c),  when  it  is  consi- 
dered that  this  power  is  undoubtedly  inherent  in  the  crown, 
and  might  have  been  lawfully  executed  even  without  any 
court-mar tialj  it  will  at  once  appear  manifest  that  no  pro- 

(a)  1  Sid.  166»  (c)  Vide  Com.  Dig.  Aciion  (C.  L) 

(6)  1  T.  R.  552. 
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1833.  daughter  in  tail,  in  their  respective  shares^  and  remaiiiders 
over :  and  this  construction  makes  the  least  sacrifice  of  the 
testator's  declared  intention — it  preserves  estates  to  all  his 
grand-cfaildren  living  at  the  death  of  his  sons  and  daughters, 
as  tenants  in  common,  which  it  is  clearthe  testator  intended 
to  give :  and  it  also  includes  the  descendants  of  a  grand- 
child dying  in  the  son's  or  daughter's  lifetime,  though  the 
estate  to  them  is  postponed  to  that  of  the  children :  and  it 
includes  all  the  issue  of  each  son  and  daughter  before  the 
estate  goes  over.  The  estate*tail  in  the  sons  and  daughters 
takes  effect,  not  in  derogation  of,  but  by  way  of  remainder 
on,  the  express  estates  given  to  the  children  of  the  sons  and 
daughters ;  in  which  respect  it  resembles  the  case  of  Doe 
dem.  Bean  v.  Halley  (a).  It  is  true  ^that  these  grand* 
children  cannot  take  estates  for  life^  as  the  testator  intended, 
for  the  rule  in  Shelley's  case  (6)  prevents  it ;  nor  the  chil- 
dren of  those  children  estates  for  life  as  tenants  in  comxnon, 
for  the  rule  of  law  against  perpetuities  prevents  that,  but 
this  is  unavoidable:  and  no  construction  can  carry  into 
effect  all  the  testator  wished. 

It  is,  however,  said  that  the  term  "  issue,"  as  applied  to 
the  children,  is  not  to  be  read  as  a  word  of  limitation,  in- 
cluding all  the  descendants,  but  is  explained  by  the  context 
to  mean  the  children  of  the  children  to  whom  estates  for 
life  are  before  given ;  but  if  the  word  ''  issue"  means  chil- 
dren in  one  part,  what  reason  is  there  why  it  should  not 
have  the  same  meaning  in  another  ?  for  it  is  perfectly  clear 
that  the  testator  intends  the  estate  to  go  to  the  issue  of  the 
sons  and  daughters  in  the  same  manner  as  to  the  issue  of 
the  children :  and  the  same  description  of  persons  must 
take  under  that  denomination  in  both  cases.  Hence^  if  the 
word  ''issue"  is  to  be  construed  as  ''children,"  it  is  to  be 
so  construed  in  both  cases ;  and  then  the  eldest  son,  the 
father  of  the  lessor  of  the  plaintiff,  certainly  did  not  take  an 
estate-tail,  and  the  plaintiff  cannot  succeed. 

(a)  8  T.  R.  5>  anU,  627.  (b)  Vide  ante,  vol.  i.  ^7ig),  t6l  {b). 
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Tks  case,  therefore^  is  reduced  to  this  point :  the  plain- 
tiff must  fail,  unless  his  lessor  took  an  estate  tail,  and  the 
lessor  of  the  plaintiff  could  not  take  an  estate  tail  except  in 
remainder,  the  defendant  and  his  brothers  and  sisters  hav« 
ing  previous  estates  tail  in  the  property. 

The  cases  upon  which  the  plaintiff  principally  relies  are 
thzt  of  Murthwaite  v.  Jenkinson(a),  (which  is  contended  not 
to  be  distinguishable  from  the  present,)  and  Wollen  v. 
Andrew€i  (6). 

In  the  first^raentioned  case^  the  devise  was  to  the  nieces, 
and  after  their  decease  to  their  lawful  issue,  for  life ;  and  if 
either  of  the  nieces  should  die,  in  the  lifetime  of  the  others, 
without  issue  of  her  body,  the  share  of  the  niece  dying 
without  issue  should  go  to  the  survivors  and  the  lawful 
issue  of  the  survivors.  This  case  is  an  example  of  the  pro- 
per construction  of  the  word  **  issue,"  which  was  considered 
as  a  word  of  limitation,  embracing  all  the  descendants ;  and 
in  which  the  inconsistent  intent  that  all  those  descendants 
•hould  take  for  life,  formed  no  reason  why  they  should  not 
take  at  all ;  and  why  the  word  should  not  be  construed  in 
its  proper  and  legal  sense.  Here,  the  term  *^  issue"  is  not 
used,  in  the  devise  in  remainder,  after  the  death  of  the  son 
and  daughters,  but  the  estate  is  expressly  devised  to  the 
children  living  at  the  death  of  the  sons  and  daughters, 
which  circumstance  completely  distinguishes  that  case  from 
the  present. 

In  the  other  case  relied  on,  {Wollen  v.  Andrewes,)  the 
devise  was  to  the  children  of  the  testator  of  one-sixth  part 
each,  for  life ;  after  their  deaths  to  all  and  singular  their 
cbild  .and  children,  in  equal  parts,  and  so  on  from 
children  to  children;  and  if  any  of  his  children  should 
die  without  leaving  issue,  then  to  the  survivor.  It  was 
held  that  the  children  of  the  testator  took  an  e8tate<»tail. 
This  differs  from  the  present  case  in  two  respects.  Here, 
the  devise  is  not  to  all  the  grand«children,  but  there  is  a 

(a)  2  Bam.  &  Cressw.  357;  3  (6)  2  Bingb.  136;  9  B*  Moore, 
Dowl.  &.  Rjl.  674.  S48;  anU,  6%$y  637, 
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selection  of  lives  with  trustees  to  support*    In  tfial-  dase 

there  was  no  alternative  hot  to  hold  that  there  was  to  be  d 

series  of-  estates  for  life,  or  an  estate*tail  in  the  children — 

here  there  is,  by  giving  an  estate-tail  to  the  grand-children. 

Thinking,  therefore,  that  this  mode  of  construing  the 

will  gives  effect  to  the  greater  part  of  it,  and  as  hr  as  the 

rules  of  law  will  permit,  the  whole;  whilst  that  contended 

for  on  the  part  of  the  plaintiff  strikes  out  altogether  the 

devise  to  the  grand-children,  our  opinion  is,  that  the  former 

QMght  to  he  preferred^  and  that  our  judgment  must  beib'r 

th^  defendant. 

Judgment  for  the  dofei«dui;)t. 


A  writ  of 
prohibition 
cannot  issue 
to  a  court- 
martial  after 
sentence  pro- 
nounced by 
the  court  and 
ratified  by  his 
Majesty,  and 
execution,  by 
dismissal  from 
the  army,  in 
pursuance  of 
such  sentence. 


In  \h^  M^tte^  of  John  Waller  Po^, 

J*  W.  POE,  being  a  lieutenant  in  the  55th  regiment,  was 
arraigned  and  tried  before  a  general  court-martial,  held  at 
the  garrison  at  Chatham,  on  the  26th  day  of  August  last, 
upon  a  charge,  for  that  he,  being  a  passenger  on  board  the 
ship  CsBsar,  on  her  passage  from  Calcutta  to  England^  was, 
on  or  about  the  12th  February,  18dd,  accused  of  stealing  a 
SL  Bank  of  England  note,  and  certain  articles  of  wearing 
apparel,  tlie  property  of  Thomas  Ross,  then  acting  as  his 
servant^  and  which  property  Ross  alleged  had  been  taken 
out  of  his  trunks  in  Lieut*  Poe's  cabin;  that  this  accusa- 
tion having  been  thereupon  inquired  into  by  Captain  Watt, 
cpmipanding  the  ship,  by  Lieutenant-Colonel  Cuwmgham 
and  other  officers  on  board,  the  said  officers  and  passengers 
forthwith  expelled  him  from  their  table  and  society,  not 
per^nitting  him  to  enter  the  general  cabin  or  to  have  any 
association  whatever  with  them  during  the  remainder  of  the 
voyage ;  that  PO0  nevertheless,  under  circumstances  so  de- 
grading and  disgraceful  to  him,  neither  then  nor  at  any 
time  afterwards^  took  measures  as  became  an  officer  and  a 
gentl^fnan  to  vindicate  his  honour  and  reputation;  all  such 
conduct  aforesaid  being  to  the  prejudice  of  good  order 
and  military  discipline. 
In  his  defence,  Lieut.  Poe,  by  his  counsel,  objected  to  the 
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chaf ga  and  to  his  trial  thereupoo,  that  it  neither  es^pp^s^ly        1^3. 

Dor  constructively  charged  any  military  Qfience  or  infraction     /^^^?^ 

of  any  of  the  articles  of  war«  and  that  it  did  not  impute  to.  him 

any  positive  act  of  xni«conduct  or  peglect,  to  the  pngudice  of 

g<^d  order  and  military  discipline;  and  that  even  admitting 

the  whole  of  the  charge  to  be  true,  in  as  far  as  it  stated  any 

fQCi»  there  was  nothing  in  the  accusation  which  rendered 

bi|n  liable  to  be  arraigned  and  tried  as  an  officer  in  his 

m^esty'a  military  service,  for  any  offence  or  misdemeanor, 

neglect  or  omission,  to  the  prejudice  of  good  order  and 

military  discipline. 

Tbe  Court  hoipet er  heard  evidence,  proceeded  with  the 

trial,  and  transmitted  to  the   Commander-in-chief  of  the 

Forces,  the  following  decision : — **  The  Court  having  ma^^  Sentence  of 

"  .  .  **      .     court-martial. 

turely  weighed  and  considered  the  evidence  adduced  in 
support  of  the  prosecution,  together  with  the  prisoner's 
defiance  and  the  evidence  adduced  in  support  of  it,  is  of 
opinion  that  the  prisoner  is  guilty  of  the  whole  of  the  charge 
produced  against  him  in  breach  of  the  articles  of  war. 
The  Court  does  therefore  sentence  him,  the  prisoner,  to  he 
dismissed  his  Majesty's  service.  The  Court,  in  comjfig  to 
the  above  finding  and  sentence,  trusts  it  may  be  allowed 
tq  add>  that  it  has  considered  the  charge  produced  against 
the  prisoner  entirely  in  a  military  point  of  view,  as  affecting 
the  good  order  and  discipline  of  the  army,  and  that  it  does 
pot  meim  by  this  sentence  to  offer  any  opinion  as  to  the 
original  charge  of  theft*  of  which  the  prisoner  was  accused 
by  the  man  ]^oss.*' 

This  sentence  was  transmitted  by  the  Judge  Advocate  to  Ratification. 
his  Majesty.    The  sentence  was  ratified  and  approved  by 
the  Kingi  and  Lieut.  Poe  was  accordingly  dismissed  from 
the  army. 

The  above  facts  appeared  in  i^n  affidavit  filed  by  JieMt, 
Poe,  who  also  st^t^d  therein,  that  at  the  time  mentioned  in 
^he  charge,  Lieut.  Pae  was  proceeding  home  ii^  the  ship 
Cieaar  as  a  private  passenger,  on  leaye  qf  absence  for  th^ 
usual  term  of  two  years  from  his  regiment,  which  then  W^ 
on  service  in  India. 
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which  the  goods  were  sold,  and  directed  that  they  should 

stand  in  the  situation  of  creditors  to  L.  &  Co.  for  the  resi- 

WttTZTH*    <lue,  should  not  be  set  aside,  and  that  instead  thereof  it 

THius.       should  be  declared  that  W.  and  JR.  &  Co.  are  entitled  only 

to  so  much  as  the  dividends  already  declared  amounted  to. 

J.  H*  Lloyd,  for  Westzynthius  and  R.  8c  Co.  obtained  a 
rule  to  shew  cause  why  the  same  part  of  the  award  should 
not  be  set  aside,  and  W*  and  R.  &  Co.  be  declared  to  be 
entitled  to  the  whole  proceeds  of  the  goods. 

Both  rules  coming  on  to  be  heard  together,  the  Court, 
upon  a  question  raised  as  to  which  party  was  entitled  to 
begin,  said,  that  the  proper  course  was  for  Mr.  Pol^ 
lock  to  commence  by  shewing  cause  against  Mr.  Lloyd^s 
rule,  and  then  for  Mr.  Lloyd  to  shew  cause  against  the  rule 
obtained  by  Mr.  Pollock,  who  should  have  the  benefit  of  the 
reply. 

F.  Pollock,  for  the  assignees  of  Z.&Co.  The  consignor 
had  no  right  whatever  to  stop  in  transitu.  The  question  is, 
what  is  the  eifect  of  a  bon^  fide  indorsement  of  a  bill  of 
lading.  Is  it  to  be  understood  that  when  the  bill  of  lading 
is  thus  indorsed,  the  consignor  has  still  his  right  of  stopping 
in  transitu  unimpaired  ?  Before  proceeding  to  the  authori- 
ties to  shew  that  he  has  not,  it  will  be  well  to  call  the 
attention  of  the  Court  to  this  undoubted  fact,  that  advances 
have  been  made  upon  these  very  goods  to  the  prejudice  of 
the  general  creditors  of  L.  &  Co.,  although  there  may  have 
been  enough  left  in  the  hands  of  the  pledgee,  after  satisfac- 
tion of  his  own  claims,  to  satisfy  the  debt  of  the  consignor. 
No  one  who  advances  money  upon  goods,  advances  the  whole 
estimated  value,  but  according  to  certain  known  propor- 
tions, which  vary  in  different  trades.  The  consignor  cannot 
stop  in  transitu  under  these  circumstances.  By  giving  ere* 
dit  to  the  party  who  purchases  from  him,  and  delivering  to 
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him  the  bill  of  lading,  the  consignor  has  enabled  him  to         1833. 
obtain  upon  the  goods,  in  his  apparent  ownership,  a  great      ^"^v"^^ 
part  of  the  value.     There  being  a  surplus  after  the  sale  of     Westztn- 
all  the  goods  in  the  hands  of  the  pledgee,  equal  to  the  value       thius. 
of  the  goods  of  the  consignor^  it  is  said  that  he  is  entitled  to 
have  that  value  paid  over  to  him.    That  would  be  to  throw 
upon  the  assignees,  that  is,  upon  the  estate,  the  debt  of  the 
persons  advancing  money  upon  the  goods  of  the  consignor, 
which  he  had  allowed  his  vendee  to  take  into  the  market, 
and  that  as  his  own.    There  has  not  been  found  any  decision 
appropriating  the  surplus  in  the  manner  claimed  in  this  case. 
Now,  what  is  the  effect  of  the  indorsement  of  the  bill  of 
lading?     Lickbarrow  v.  Mason(a)  makes  tiiis  point  per- 
fectly clear.    There^  the  bill  of  lading  had  been  indorsed 
for  a  valuable  consideratiop  by  the  consignee ;  and  it  was 
held,  that  by  the  indorsement,  the  right  of  the  consignor  to 
stop  in  tranaitUi  as  under  the  circumstances  he  might  have 
done  if  the  bill  of  lading  had  remained  in  the  hands  of  the 
consignee^  was  gone«    The  question  put  at  the  bar  was, 
whether  the  bon&  fide  indorsement  for  a  valuable  considenix 
tion  of  a  bill  of  lading  to  a  third  person^  is  not  an  absolute 
transfer  of  the  whole  property.       BuUer,  J.^  who  in  his 
judgment  goes  over  the  whole  of  the  preceding  cases,  said# 
"  I  make  the  question  even  more  general  than  was  made  at 
the  bar,  namely,  whether  a  bill  of  lading  is  by  law  a  transfer 
of  the  property;*'  and  then  he  proceeds  to  shew  that  it  does 
transfer  the  property   {^Parke,  J.  My  present  impression  is, 
that  by  the  indorsement  of  a  bill  of  lading  for  a  valuable  con- 
sideration, a  right  to  stoppage  in  transitu  by  the  consignor 
is  put  an  end  to.]     There  is  here  an  indorsement  for  valua- 
ble cousideration ;  and  although  it  turns  out  that  when  the 
goods  of  the  bankrupt  in  the  hands  of  the  pledgee  come  to 
be  sold,  there  is  a  surplus  sufficient  to  satisfy  the  consignor, 
yet  the  question  comes  to  this,  whether  the  consignee's 

(a)  2T.  R.  63;  Mason  v.  Lick-      Lickbarrow  v.  Mason,  in  error,  in 
barroWf  in  error,  1  II.  Bla.  357  ;      Dom.  Proc,  6  East,  2!,  n. 
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goods  were  not  indistinguishably  mixed  up  with  the  bank 
rupt's  efFectSi  and  whether  the  assignment  of  the  bill  of 
lading  is  not  a  legal  transfer,  or  delivery  of  the  goods.  The 
case  is  the  same  as  if  the  party  had  actually  received  goods 
sold  upon  credit  and  had  pledged  them.  If  the  stoppage  in 
transitu  entitles  the  consignor  in  such  a  case  as  this  to  be 
satisfied  out  of  the  surplus,  an  insolvent  consignee  will  have 
great  opportunities  of  defrauding  his  creditors,  by  raising 
money  for  his  present  purposes  upon  goods  entrusted  to 
him,  throwing  the  burthen  of  repaying  it  upon  his  assignees. 


J.  H.  Lloyd,  contrd.  The  principle  upon  which  the 
award  is  founded,  is  the  right  principle,  because  it  finds  that 
Westzynthius  was  entitled  to  stop  in  transitu,  subject  to  the 
rights  of  the  pledgee.  The  question  upon  the  award  is,  whe- 
ther the  act  of  Westzynthius,  which  was  equivalent  to  stop- 
page in  transitu,  does  not  give  him  an  equitable  claim  to 
goods,  subject  to  the  right  of  the  pledgee.  The  doctrine,  as 
to  right  of  stoppage  in  transitu,  is  purely  and  entirely  equit- 
able, having  been  borrowed  from  Courts  of  Equity  and 
adopted  by  the  Courts  of  Law;  and  therefore,  though  the 
Courts  of  Law  have  given  it  a  legal  sanction,  it  must  still 
be  treated  according  to  rules  of  equity.  Such  was  the 
opinion  of  Buller,  J.,  as  expressed  in  Lickbarrow  v.  iUa- 
5011(a),  and  of  Lord  Kenyan  in  Hodgson  v.  Loy{b).  It  is 
the  revendication  of  the  civil  law  (c),  and  the  law  of  Scot- 


(a)  6  East,  21,  in  notis. 

(6)  7  T.  R.  445. 

(c)  Revendication  is  the  right 
of  an  unpaid  vendor,  upon  the  in- 
solvencjf  of  the  vendee,  to  reclaim 
in  specie  such  part  of  the  goods  as 
remains  in  the  hands  of  the  ven- 
dee entire  and  without  having 
changed  its  quality.  Savarify  Pa. 
rere,  85;  Ferri^re,  Dictionuaire  de 
Droit,  tit.  Revendication. 

tn  constructing  the  Code  de 
Commerce,  the  French  legislators 


rejected  the  old  law  of  revendkd' 
tion  in  mercantile  transactions,  and 
adopted  that  of  stoppage  in  transi- 
tu. The  motives  of  the  change 
will  be  found  in  the  *^  Discours  des 
Orateurs  du  Gouvemement."  The 
name  "  revendication*'  is,  howeven 
still  continued,  and  forms  a  tide  in 
the  Code  de  Commerce*  By  art.578» 
goods  cannot  be  stopped  in  transitu 
(revendiqu^es),  if  before  arrival 
they  have  been  sold  without  fraud, 
upon  invoices,  bills  of  lading,  or 
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land(a)9  though  called  stoppage  in  transitu.     Tf  goods  have 
actually  come  into  the  corporal  possession  of  the  insolvent 
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bills  of  parcels.*'    Nothing  is  said 
about  pledging  the  bill  of  lading. 

(a)  In  BeWs  Commentaries  on 
the  Laws  of  Scotland,  Sd  edition, 
book  Uf  part  ii,  chap,  i,  art.  3,  *^  Of 
the  e0ect  of  insolvency  on  the  con- 
tract of  sale,"  §  1.  "  Of  stopping  of 
goods  in  transitu,"  it  is  said,''  The 
privilege  to  stop  goods  in  transitu 
is  a  qualified  extension  in  equity 
of  that  rule  of  mutual  contract, 
by  which  either  party  may  with- 
hold performance  on  the  other  be- 
coming unable  to  perform  his  part; 
and  it  appears  that  equity  then 
interposes  only  on  the  condition, 
that  the  vendor  who  resumes  his 
goods  against  the  creditors  of  the 
vendee,  thereby  abandons  his  con- 
tract, and  holds  it  as  rescinded  ab 
initio.  The  great  principle  on 
which  this  doctrine  depends  is  well 
known  in  the  law  of  Scotland, 
though  the  doctrine,  under  its  pre- 
sent name  and  shape,  has  been 
lately  introduced.  There  formerly 
prevailed  in  Scotland  a  doctnne  of 
more  extensive  application,  which 
superseded  almost  entirely  the  dis- 
tinctions that  were  found  necessary 
in  England.  |This  was  the  doc- 
trine of  restitution  grounded  on 
presumptive  fraud,  inter  triduum 
of  the  bankruptcy  of  the  vendee. 
The  last  case  in  which  it  was, 
in  Scotland,  admitted  to  rule 
the  decision,  was  that  of  Allan 
and  Stewart,  in  1789;  but  in 
the  House  of  Lords,  on  the  au- 
thority of  Lord  Tfturlow,  this  doc- 
trine was  reprobated,  and  it  has 
since  been  entirely  abandoned. 
The  consequence  of  this  change 


has  been  to  introduce  into  the  law 
of  Scotland  the  whole  doctrine  of 
stopping  in  transitu,  as  established 
in  England,  with  all  its  subtile  and 
ill-understood  distinctions,  instead 
of  the  simple  and  natural  system 
of  the  Scottish  jurisprudence.  If 
it  be  any  consolation,  we  have  an 
opportunity,  in  some  late  determi- 
nations in  England,  of  seeing  how 
much  the  judges  have  regretted  the 
departure  from  simple  principles. 
But  decided  cases  and  the  practice 
of  trade  have  so  combined  to  fix 
many  radical  points  in  this  depart* 
ment,  that  the  English  law  must 
be  followed  now  as  undoubtedly  a 
part  of  the  law  of  Scotland." 

The  case  of  Allan  and  Stewart, 
here  referred  to,  was  as  follows:— 
'*At  the  bankruptcy  of  Stein^  of  large 
quantities  of  grain  deliverable  under 
a  current  contract,  part  had  been 
actually  delivered,  part  stopped  in 
the  very  act  of  unloading,  and  part 
stopped  before  bulk  had  been  bro- 
ken. The  Court  of  Session  de- 
cided the  case  on  the  ground  of 
presumptive  fraud,  as  entitling  the 
vendor  to  restitution,  even  of  what 
was  delivered.  Lord  Chancellor 
Thurlow,  however,  laid  it  down, 
and  the  House  of  Lords  adopted  it 
in  their  judgment,  that  the  notion 
of  a  presumptive  fraud  was  unten- 
able; that  the  sole  question  in  such 
a  case  is,  Whether  the  goods  have 
been  stopped  while  in  transitu,  ac- 
cording to  the  rule  which  had, 
within  a  hundred  years,  been  in- 
troduced into  England :  The  cause 
was  accordingly  remitted,  to  apply 
this  rule."  Mr.^// goes  on  to  say. 
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vendee,  the  vendor  cannot  touch  them,  but  if  he  can  obtain 
possession  of  them  before  they  come  to  the  vendee,  he  may 
WssTZYN*  do  so.  Where  a  bill  of  lading  is  delivered,  as  against  a  per- 
TBivs.  g^i^  iQ  whom  the  goods  are  sold  upon  the  faith  of  the  con- 
signee's leaving  and  indorsing  the  bill,  the  right  of  stoppage 
in  transitu  cannot  prevail.  This  is  the  limit  of  the  applica- 
tion of  the  doctrine.  To  this  extent,  and  no  further,  JJck" 
barrow  v.  Mason  goes.  That  case  was  decided  upon  the 
principle,  that  there  were  equal  equitable  titles  in  the  vendor 
and  the  transferee,  whilst  the  legal  property  was  in  the 
transferee  as  holder  of  the  bill  of  lading.  In  that  case  the 
jus  tertii  interposes  between  the  right  which  the  unpaid 
vendor  would  have  had  against  his  ovm  vendee :  but  there 
is  no  law  which  says,  that  where  the  bill  of  lading  has  been 
transferred  by  way  of  pledge,  and  the  pledge  to  the  trans- 
feree is  satisfied,  the  right  of  stoppage  in  the  unpaid  vendor 
shall  not  come  into  operation  as  to  the  remainder.  It  is  no- 
thing more  than  a  pledge,  which  does  not  operate  to  reduce 
into  possession  the  right  of  the  vendee.  In  the  ai*gument  of 
BullerjJ.,  given  in  the  note  to  Newsome  v.  Thornton{a)t  that 
learned  judge,  after  touching  some  other  points,  goes  on, 
^'  This  brings  me  to  the  two  great  questions  in  the  cause, 
which  are  undoubtedly  of  as  much  importance  to  trade  as 

'' The  opinion  ofLord  Tkurlow,  m  them,  or  the  delivery  of  them  to  a 
80  far  as  respects  the  doctrine  of  carrier  to  be  conveyed  to  him,  was 
presumptive  fraud,  will  find  a  fitter  n  complete  sale.  But  within  the 
place  hereafter.  Of  what  he  said  last  hundred  years  a  rule  has  been 
on  the  question  of  stoppage  in  introduced,  from  the  customs  of 
transitu,  the  following  note  was  foreign  nations,  that  in  the  case  of 
taken  at  the  time :  "  The  ques-  the  vendee's  bankruptcy,  the  ven- 
tiou  is.  Whether  the  respondents  dor  might  stop  and  take  back  the 
(vendors)  were  entitled  to  stop  cer-  goods  in  transitu,  or  before  they 
tain  cargoes  of  grain  which  were  came  into  the  hands  of  the  vendee; 
consigned  or  forwarded  by  them  to  and  this  is  certainly  now  a  part  of 
Siein,  the  bankrupt,  before  the  ac-  the  law  of  England,  and  I  under- 
tual  delivery  to  him, the  bankruptcy  stand  it  to  be  law  likewise  in  Scot- 
having  intervened.  By  the  law  of  land.  23  December,  1799,  Allans 
England,  and,  as  I  conceive,  by  the  Siewari  8f  Co,  v.  Creditors  of  Stein.** 
law  of  Scotland  also,  the  shipping  1  Bell's  Comm.  96,  n.  2. 
of  goods  to  one  who  commissions        (a)  6  East,  31. 
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any  questions  which  con  ever  arise.  The  first  is.  Whether  1833. 
at  law  the  property  of  goods  at  sea  passes  by  the  indorse-  ^'"•^'^"^ 
nient  of  the  bill  of  lading;**  and  then,  after  mentioning  what  Westiyn- 
the  second  question  was,  he,  undoubtedly,  goes  on  to  say 
that  the  property  at  sea  did  pass  by  the  delivery  of  the  bill 
of  lading ;  and  he  states  the  reasons  why  such  an  effect 
should  be  given  to  the  delivery  of  the  bill  of  lading  (a). 
Those  reasons  are  mercantile  reasons  applying  only  to  the 
right  of  the  transferee,  the  question  being.  Whether  the 
transferee  had  acted  bon&  fide  and  given  value.  The  learned 
Judge  concludes  thus :  '^  From  the  little  experience  which  I 
acquired  on  this  subject  at  Guildhall,  I  am  confident  that  if 
the  goods  in  question  be  retained  from  the  plaintiff,  without 
repaying  him  what  he  has  advanced  upon  the  credit  of  them, 
it  will  be  mischievous  to  the  trade  and  commerce  of  this 
country ;  and  it  seems  to  me  that  not  only  commercial  in* 
terest,  but  plain*  justice  and  sound  policy  forbid  it.  To 
sum  up  the  whole  in  very  few  words:  the  legal  property  was 
in  the  plaintiff;  the  right  of  seizing  in  transitu  is  founded 
on  equity;  no  case  in  equity  has  ever  suffered  a  man  to  seize 
goods  in  opposition  to  one  who  has  obtained  a  legal  title 
and  has  advanced  money  upon  them,  but  Lord  Hardwicke*B 
opinion  was  clearly  against  it ;  and  the  law  where  it  adopts 
the  reasoning  and  principle  of  a  Court  of  Equity,  never  has 
and  never  ought  to  exceed  the  bounds  of  equity  itself/'  In 
that  case  the  plaintiff  was  a  person  having  advanced  money 
upon  the  bill  of  lading,  precisely  in  the  situation  of  Hard- 
man  8c  Co.  The  language  of  the  learned  judge  in  that 
case  shews,  by  implication,  that  if  the  money  advanced  to  the 
transferee  had  been  repaid  to  him  by  the  unpaid  vendor,  the 
right  of  the  latter  to  seize  in  transitu  would  have  come  into 
operation  notwithstanding  the  transfer. 

(a)  In  France,  Valin  (Nouveau  vol.  i.  319,  320,)  combated,  the 

Cominentaire  sur  TOrdonnance  de  negoliabilitj  of   bills   of  lading, 

la  Marine,  vol.i.  572,)  supported.  And  see  1  BelFs  Com.  J 10,  where 

and  Emerigon  (Traits  des  Assu-  the  English  law  of  stoppage  in 

ranees  et  des  Contrats  k  la  Grosse,  transitu  is  full^  examined. 
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1833.  The  Court  sits  here  now  as  an  equitable  tribunal,  the 

^'^y^^  question  being  upon  an  award  of  an  arbitrator,  to  whom  all 

WcsTZYN-  matters  in  dispute,  legal  and  equitable,  were  referred.    It  is 

THius.  ^|gg|.  ^1^^^  ^^^  consignee  could  not  recover  from  the  pawnee 

the  produce  of  the  goods,  in  a  Court  of  Equity,  without  re- 
paying to  the  pawnee  the  money  advanced  by  him,  and  also 
paying  to  the  consignor  the  price  of  the  goods.  Snee  Y.Pres* 
cott  (a)  is  an  authority  for  this  position ;  and  although  the 
decision  of  that  case  is  in  some  respects  shaken  by  BulleVji. 
in  his  argument  before  the  House  of  Lords  in  the  case  of 
Lickbarrow  v.  Mason{b\  yet  upon  the  question  as  to  the 
conflicting  rights  of  consignor  and  consignee,  it  is  ratified  by 
that  excellent  mercantile  judge.     In  commenting  upon  that 
case  he  says,  ''  the  decree  was  just  and  right  in  saying,  that 
the  consignor,  who  never  had  been  paid  for  the  goods,  and  the 
pawnee,  who  had  advanced  money  upon  the  goods,  should  > 
both  be  paid  out  of  the  goods  before  the  consignee  or  bis'  - 
assignees  should  derive  any  benefit  from  them."     If  neil^isr 
Lapage  &  Co.  nor  their  assignees,  could  claim  in  equity,  Any 
can  derive  no  title  in  equity  from  the  simple  circumatanee  of 
the  pawnee's  having  paid  the  surplus  over  to  them;  £or  thi& 
would  be  to  give  to  tiie  pawnee  the  right  to  elect  which  of 
the  two  should  have  the  goods.    He  that  would  seek  the  aid  . 
of  a  Court  of  Equity,  must  first  do  equity ;  the  consignee, 
therefore,  can  have  no  tide  in  equity  until  he  has  done 
equity  to  the  consignor,  who  clearly  has  an  equitaUe  right 
agffinst  him.     It  is  said  that  a  delivery  of  a  bill  of  fauiaog'to 
a  transferee  for  vblue,  operates  as  a  reduction  of  ttfaegoods- 
into  the  possession  of  the  consignee.     Suppose  the  bill  of  • . 
lading  were  placed  with  a  banker  by  way  of- pledge,  and 
was  re-deliveted  in  half /an  hour,  theipledgebeiagtsatisfiML  < 
By  the  indorsement- to  tbe^ batiker  liha  ie^.{»iDper^>lM9.'f 
pa9sed ;  but  would  the  right  of  the  coosiguee  to..#ei^  ia 
transitu  te  destroyed  by  the  circumstance  of  the  tM^a 
having  been  pledged  for  half  an  hour  ?    Would  not  his 
right  rather  revive?  .  That  which  prevented  the  consignor's 

(a)  1  Atk.  245.  {b)  6  East,  21,  in  notis. 
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equity  from  veiting  was  jus  tertii.  The  case  of  a  bill  of  1833. 
exchange  is  analogous.  Between  the  original  parties  to  ^" 
the  bill  there  may  be  certain  equities  :  the  bill  is  indorsed,  Westzyh- 
and  by  this  indorsement  passes,  the  interest  of  the  indorsee  ^'^vs* 
depending  upon  the  amount  advanced.  As  soon  as  the 
bill  comes  back  from  the  indorsees  the  parties  are  remit- 
ted to  their  original  position.  [Parke,  J.  There  is  a  dif- 
ficulty as  to  whether  what  was  done  in  this  case  amounted 
to  a  stoppage  in  transitu.  Could  you  have  brought  trover 
against  the  captain  ?]  The  vendor  had  no  power,  at  the 
time  of  the  stopping  in  transitu,  to  prevent  the  goods 
passing  to  Ifardman  &  Co.  The  meaning  of  the  expres* 
sion  '  stoppage  in  transitu'  is  not  confined  to  an  actual  pre* 
venting  of  the  delivery,  but  it  means  generally  a  claim  of 
right  to  hold  the  goods  again  until  payment  of  the  money 
due.  It  cannot  be  contended  that  the  right  exists  as  against 
a  transferee  for  consideration,  for  he  has  the  legal  title  and  also 
an  equal  equitable  right;  but  if  the  vendor,  who  still  remains 
the  unpaid  vendor,  pays  off  the  debt  of  the  transferee,  bis 
right  as  against  the  vendee  revives,  llie  circumstance  of 
the  captam's  choosing  or  not  choosing  to  retain  the  goods 
until  the  transferee  is  paid  off,  can  make  no  difference; 
otherwise  it  would  be  at  his  option  to  favour  which  party 
he  pleased.  Suppose  the  bill  of  lading  had  been  pledged 
for  100/.,  and  the  captain  had  refused  to  deliver  upon  the 
bill  of  lading,  the  pledgee  could  have  recovered  in  trover  to 
the  amount  of  his  interest  only.  [Parke,  J.  The  pledgee 
has  the  legal  property.  Who  is  to  recover  the  remainder  i 
Is  the  pledgor  to  have  an  action  against  the  captain  in  re- 
spect of  his  equity  of  redemption  i  The  captain  cannot 
retain^  Must  not  the  pledgee,  in  whom  the  whple  legal 
property  is  vested,  recover  the  whole  ?  (a)]    He  holds  as 

(•)  Bj  recovery  in  trover  or  in  Lady  Mtmtaguef  Cro.  Eliz.  824; 

trespass  the  property  in  the  goods  IS  Vin.  Abr.  69.    Unless  tbere> 

converted  vesU  in  the  defendant,  fore  sach  pledgee  of  the  bill  of 

P.  19  U,  6f  fo.  65,  pi.  5;   M.  6  lading  could    recover  the  whole 

fl.  7,  fo.  8, 9»  pi.  4,  (teens,  in  de-  value  of  the  goods,  the  vendor 

tinue  or  replevin,  ibid.)  Bishop  v,  woold  be  without  remedy. 

VOL.  II.  V  V 
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1888.        truntee ;  and  the  question  is,  whether  after  satbfaction  of 

^^'^      the  lOO/,  the  lesal  riebt  does  not  return  to  the  vendor. 

In  ra  .«.  ^  ^  .  i 

WEtTZTN-     [Patteion,].  The  case  of  Sneev.  Prescoit  does  not  shew 

TBIU9.  jjj^^  ^jjg  consignor  can  bring  trover  for  the  goods.]  Cer- 
tainly as  long  as  the  bill  of  lading  remained  with  the  trans- 
feree, he  only  could  bring  trover ;  and  as  long  as  the  goods 
remained  in  specie,  he  only  could  have  the  legal  property; 
but  as  soon  as  the  goods  are  sold  he  is  a  trustee,  and  the 
other  parties  would  be  driven  into  equity ;  and  it  is  clear 
that  the  assignees  of  Lapage  &  Co.  could  vM  go  into 
equity  without  paying  the  vendor.  The  Court  is  sitting 
here  to  determine  upon  the  equitable  titte*  The  claim  of 
the  vendor  is  an  equitable  claim.  If  in  equity  and' eon- 
science  ifardma/t  &  Co.  hold  the  remainder,  ^ft^t  P^&^S 
themselves,  to  the  use  of  the  vendor,  the  Court  Mrill  il^de 
accordingly.  It  has  been  said,  that  it  would  be  a  hlsrdiliip 
upon  the  genertl  creditors  if  this  stoppage  in  tnrtmtn  wthe 
allowed  to  take  effect.  In  Lempritrt  v.  Panliif^ifi)  Ask- 
hurtifJ.  says,  ^  as  between  a  person  who  has  en  equitable 
Hen,  and  a  third  person  who  purchases  the  thing  for  a  va- 
luable consideration  and  without  notice,  the  prior  equitable 
lien  shall  not  over-reach  the  title  of  the  vetfdee.  But  at 
between  the  person  who  has  an  equitable  lien  and  the  as* 
tignees,  if  the  lien  subsisted  before  the  bankruptcy,  they 
shall  never  recover  or  retain  the  thing  without  discharging 
the  money  due.  The  party  who  has  the  equitable  lien  ought 
not  to  be  on  a  footkig  with  the  rest  of  the  creditors,  for 
WtiMi  the  asuign^es  are  trustees;  for  the  creditors  ml  large 
tmstid  to  a  personal  credit ;  but  he  who  has  the  lien  never 
g«^  a  pers&nal  credit,  but  trusted  to  the  thif^/'  So  here 
the  consignor  did  not  give  a  pefsonat  credk,  but  triisted  to 
the  thingj  and  may  now  resume  j^lseaitiMi*  There  will 
be  DO  inconvenience  in  holding,  that  the  right  of  steppage 
in  transitu  exisu,  suljeet  to  die  fight  of  the  pledgee,  und  that 
upon  satisfaction  of  the  pledgee,  the  right  of  lieh  revives. 
Much  has  been  said  as  to  there  having  been  an  qetwl  deli- 

{k)  3  T.  R.  400, 
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very.    That  is  not  the  question  correctly,  for  the  delivery        1838. 

was  complete  as  soon  as  the  goods  were  first  on  board.      ^^ 

The  goods  roust  come  into  the  actual  possession  of  the  party     Wbststn- 

or  of  his  agent,  which  agent  must  not  be  an  agent  for  car-       thiub. 

riage  merely.     In  Wiseman  v.  VandeputHfl)^  (which  is  the 

first  case  upon  the  subject,)  where  goods  were  consigned  to  a 

party  who,  before  the  goods  came  to  his  actual  possession^ 

became   bankrupt    without  having   paid    for  the  goods, 

the  Court  of  Chancery  held,  that  if  the  consignors  ^'  could 

by  any  means  get  their  goods  again  into  their  hands,  or 

prevent  their  coming  into  the  hands  of  the  bankrupts,  it  was 

lawful  for  them  so  to  do,  and  very  allowable  in  equity." 

Here,  the  consignor  has  done  all  he  could  to  prevent  the 

foods  from  cooiing  into  the  actual  possession  of  the  bank-- 

\XH9Ui4  But  they  say  that  the  right  of  third  persons  has  inter- 

:  .vened ;  to.  which,  for  the  consignor,  it  is  answered,  that  the 

jus  tettii  is  at  an  end^  and  that  the  original  state  of  things 

Jim  revived. 

Assuming,  then,  that  the  consignor  has  equity,  subject  Equity  to 
to  the  right  of  the  pledgee,  it  is  submitted  further,  that  the  ^^b^ving  two 
pledgee  having  two  funds  out  of  which  he  could  pay  himself,  securities,  to 
one  of  them  belonging  absolutely  to  the  bankrupt,  if  he  has  that  in  which 
done  so  out  of  that  which  is  subject  to  the  consignor's  equity,  ^^^  creditors 
the  consignor  is  entitled  to  stand  in  the  bankrupt's  situation  terest. 
as  to  the  remainder.    As  the  award  stands  at  present,  the 
foods  which  are  subject  to  the  consi^or's  equitable  lien 
are  charged  ratably  with  other  goods  in  the  hands  of  the 
pledgee,  which  belonged  absolutely  to  the  bankruptcy. 
Tbia  part'  of  the  award,  it  is  now  contended  for  the  con- 
,  iifnoF,  ooght  to  be  set  aside.  .  In  Maddoek's  Principles 
mnd  Prewtice  ^.the  Court  of  Chancery  {b),  it  is  said,  :tbat 
.'^it  has  b^en  held^tbat  iC  a  party  has  two  funds  by  which 
Ma  dobt  is  eeoured^  a  i  person  ibavin^  an  intomst  in  1  one  fund 
only,  has  a  right -in  equity  Ao  comfiiel  the  fonner  to  resort 
to  the  other  fund>  if  tbbt  is  necef sexy,  for  tbe  satisfisclioii  of 


,   '       •     .'    ,.i  ..'   {/ 


(a)  a  Vem.  203. 

lb)  Vol.  u  a03  Jst  edition, 950'  second  edit. 
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.1833.  both.  If|  therefore^  A.  has  two  mortgages,  and  B.  has 
^^^'^^  .one,  B.  has  a  right  to  throw  A,  upon  the  security  which  B. 
.WssTZYN-  cannot  touch."  And  this  is  the  common  doctrine  with  re- 
.THius.  gard.to  marshalling  securities.  In  the  same  work,  upon  the 
subject  of  marshalling  assets  (a)  it  is  said,  '*  when  debts  by 
specialty,  which  are  a  lien  at  law  on  the  real  estate,  are 
discharged  out  of  the  personal  assets  by  executors  in  ease 
of  the  lands,  the  creditors  by  simple  contracts  are  entitled 
to  stand  pro  tanto  in  the  place  of  the  creditors  by  specialty, 
and  to  have  their  debts  satisfied  out  of  the  lands,  and  the 
.Court  will  decree  them  to  be  sold  for  that  purpose.*'  ''If  a 
mortgagee  of  freehold  or  copyhold  estates,  who  is  also 
a  specialty  creditor,  exhausts  the  personal  assets,  the  simple 
•contract  creditors  are  entitled  to  stand  in  his  place  pro 
tanto  against  both  the  freehold  and  copyhold  estates;  upon 
the  same  principle  the  benefit  of  the  vendor^s  lien  on  the 
estate  for  the  purchase-money  has  been  marshalled."  In 
both  these  passages  the  case  of  Aldrich  y.  Coaper^b), 
considered  to  be  the  leading  case,  is  referred  to.  Robinson 
V.  Tonge{c)  was  not  reconcilable  with  the  general  classes 
of  cases.  Lord  Eldon  was  led  to  inquire  into  the  prin- 
cipal question  with  much  attention,  and  in  three  separate 
judgments  held,  that  "  if  it  is  necessary  for  the  payment  of 
the  creditors  that  the  mortgagee  (of  freehold  or  copyhold 
estates)  should  be  compelled  to  take  his  satisfaction  out  of 
the  copyhold  estate,  if  he  takes  it  out  of  the  freehold,  those 
who  are  thereby  disappointed  must  stand  in  his  place  as  to 
the  copyhold  estate/'  In  Lanoy  v.  Duke  of  Athol{d),  it  is 
said  by  Lord  Hardmcke  to  be  the  constant  equity  of  the 
Court  of  Chancery,  that  if  a  creditor  has  two  funds,  he  shall 
take  his  satisfaction  out  of  that  fund  upon  which  another 
creditor  has  no  lien.  Copes  v^Middleton(e)  and  Ex part^ 
Goodman{f)  are  also  authorities  to  shew,  that  in  this  case 

(a)  Ist  edit.  499  ;  2d  edit.  616.  1  P.  Wms.  680,  5lh  edit. 
(6)  8  Vesey,  381.    And  see  1         (d)  2  Atk.  444. 
Johus.  (Am.)  Cbanc.  Reports,  413.         {e)  1  Tarn.  &  Russ.  2^9. 
(c)  Stated  in  Mr.  Cox's  note  to        (J)  8  Madd.  Rep.  373. 
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a  Court  of  Equity  would  allow   We$tzynthius  either  to        1833. 
be  paid  out  of  his  own  fund ;  or  if  a  portion  of  that  has        \^^^*^. 
been  taken,  then  pro  tanto  out  of  the  other  fund.  [Parke,  J.     Westzyn- 
The  case  comes  to  one  very  narrow  question.     You  clearly       thius. 
have  no  legal  right  to  stop  in  transitu.    The  only  question 
is,  whether  your  attempt  to  exercise  such  a  right  created  an 
equitable  title.] 

P.  Pollock^  in  reply.  Westzynthius  has  neither  law  nor 
equity  in  his  favour,  and  the  award  in  that  it  gives  him 
18  per  cent,  is  erroneous.  If«  however,  he  has  any  right, 
the  award  to  him  of  that  proportion  is  upon  the  correct 
principle.  He  cannot  be  entitled  to  more ;  for  where  Entirety  of 
goods  are  pledged  jointly  with  other  goods  for  a  certain  pl«dge. 
amount,  they  must  be  liable  in  respect  of  the  proportion  of 
th^  money  advanced  upon  the  goods  generally.  To  decide 
otherwise,  would  be  to  split  into  two  funds  that  which  was 
pledged  as  one  entire  fund. 

Although  a  bill  of  lading  is  considered  as  goods  and  chat-  6  Geo,  4,  c. 
tels  in  the  order  and  possession  of  the  bankrupt,  it  must  be     '  '     ' 
admitted,  that  the  right  to  stop  in  transitu  is  an  exception 
to  the  72d  section  of  the  Bankrupt  Act,  which  says,  that 
goods  in  the  order  and  disposition  of  the  bankrupt,  with 
the  consent  of  the  true  owner,  shall  pass  to  the  assignees. 
Here,  however,  is  a  case  in  which  the  bankrupt  not  only 
had  the  possession,  but  had  sold  to  another  party.  [Parke,  J. 
At  the  time  of  the  bankruptcy  Zapage  &  Co.  had  not  the 
order  and  disposition  of  the  goods,  because  if  the  bill  is 
the  symbol  of  possession,  tbat  was  in  the  hands  of  Hard*  , 
man&  Co,,  nor  had  L({pug^  &  Co.  the. actual  poss^9^ion>  , 
for  that  was, in  the  captain^    It  seems  to  me  that  th^  7£d 
section  do,es,ivot  appjy.J  ^  Thfft  h.beyonfl  the  72d  ^ectioii.  ^ 
It  is  a  stronger  case.  Upon  this  question  there  are  conflict- 
ing analogies  and  contending,  princii^es.    If  the  Court  be 
driven  between  the   principles,   the  analogies    are    more 
forcible  to  lead  the  Courtto  conclucJe,  that  as  by  possession  of 
the  bill  of  lading  the  bankrupt  was  enabled  to  use  the 
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goods  and  actually  to  pledge  them,  he  must  be  considered 
as  having  had  the  actual  possession;  and  that  the  as- 
signees are  entitled  to  say  that  the  consignor  has  no  right| 
or  that  if  he  has  any^  then  that  he  must  bear  nvith  the  as- 
signees an  equal  proportion  of  the  sum  due  to  the  pledgeci 
in  return  for  having  allowed  the  bankrupt  to  have  such  a 
degree  of  possession. 


Denman^C,  J. — The  case  appears  to  resolve  itself  into 
an  equitable  question,  and  as  this  arises  upon  an  equitable 
award;  it  is  the  duty  of  the  Court  to  inquire  into  what  a 
Court  of  Equity  would  adjudge  in  this  case;  and  therefore 
we  will  make  those  inquiries. 

Cur.  adv.  vuU* 


Judgment. 


Dbnman^C.J.  now  delivered  the  judgment  of  the  Court 
After  stating  the  facts  of  the  case,  bis  lordship  proceeded 
thus : — 

to^stop  in  ^"  ^^^  ^^^^  ^'*  ^<w(^yii^Aii/i,  who  was  the  unpaid 

iransitQ  after    vendor  at  the  time  when  his  agents  made  the  demand  on 
bill  of  lading.    ^^  master  of  the  vessel  on  board  which  the  oil  was,  had 

no  right  to  re-take  possession  on  the  insolvency  of  the 
vendeoi  Lapage  &  Co.,  because  the  property  in,  and  also 
the  right  to  the  possession  of  the  goods,  was  unquestion- 
ably vested  at  that  time  in  Hardman  &  Co.,  the  indorsees  of 
the  bill  of  lading,  for  a  valuable  consideration.  The  de- 
mand therefore  of  Westzynthius  gave  him  no  legal  right  to 
the  property  or  possession  of  the  goods ;  and  it  appears  to 
us,  that  he  can  have  no  claim  at  law,  escept  as  arising  out 
of  the  right  of  re-taking  the  possession  of  the  goods  them- 
selves, which  right  was  determined  by  the  indorsement  of 
the  bill  of  lading.  It  is  not  necessary  to  determine  what 
would  have  been  his  situation  if  either  Lapage  &  Co.  or 
himself  had  paid  off  Hardman  8c  Co.'s  demand  prior  to  the 
notice  given  to  the  master,  or  to  the  actual  receipt  of  the 
goods  by  the  vendee. 
But  it  ia  very  properly  urged  in  the  able  argument  in  sup- 
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port  of  Mr.  Westzynthius^s  claim,  that  every  question  of        1833. 

equity,  at  well  aa  of  law,  was  referred  to  the  arbitrator;  and        ,  "^ 

that  the  unpaid  vendee  had  under  the  circumstances   an     WvsTsry- 

equitable  title  to  the  goods,  by  virtue  of  the  attempted  stop-        ''"'^** 

page,  subject  to  Hardman  &  Co.'s  right  thereto,  and  also  an 

equitable  right  to  compel  Hardman  &  Co.,  the  creditors,  to 

pay  themselves  out  of  Lapage  &  Co.'s  own  property,  which 

all  the  other  goods,  (except  those  of  Messrs.  Rogers  &  Co. 

whose  claim  abides  the  decision  of  this  case,)  certainly  were* 

The  learned  arbitrator  appears  to  have  decided  in  favour  of 

Mr.  fVe$tzynthim  to  this  extent:  that  he  had,  by  virtue  of  the 

demand  or  attempted  stoppage  in  transitu,  a  preferable  right, 

either  at  law  or  in  equity,  to  the  general  creditors  of  Lapage 

&  Co.;  but  he  has  allowed  him  only  a  proportion  of  the 

proceeds  of  his  goods,  thinking  that  all  the  goods  deposited 

by  Lapage  &  Co.  with  Hardman  &  Co.  should  be  propor- 

tionably  charged  with  the  payment  of  the  debt  due  to  the 

latter.    He  has  therefore  deducted  81/.  69. 7]^d.  per  cent«  of 

the  proceeds  of  Westzynthius^s  goods,  being  the  proportion 

which  the  debt  due  to  Hardman  &  Co.  bears  to  all  the  pro- 

ceedsy  and  has  directed  the  remainder  to  be  paid  over  to 

him:  and  has  therefore  disallowed  the  equity  claimed  by 

Weslzynthius,  to  oblige  Hardman  &  Co.  to  pay  themselves 

out  of  Lapage  &  Co.*s  goods. 

We  think  that  the  arbitrator  was  right  in  allowing  West- 
zynthius  to  be  in  a  better  condition  than  the  other  creditors, 
but  wrong  in  disallowing  his  claim  to  have  all  the  proceeds 
paid  over  to  him. 

As  Weslzynthius  would  have  had  a  clear  right  at  law  to  '^^^  of  »"- 
resume  the  possession  of  thegoods^  on  the  msolvency  of  the  bill  of  lading 
vendee,  had  it  not  been  for  the  transfer  of  the  property  and  ^^  ^^J^  ^^ 
right  of  possession  by  the  indorsement  of  the  bill  of  ladingi 
for  a  valuable  consideration  to  Hardman  &  Co.,  it  appears 
to  us,  that  in  a  Court  of  Equity  such  transfer  would  be 
treated  as  a  pledge,  or  mortgage  only,  and  Westzynthius 
would  be  considered  as  having  resumed  his  former  interest 
in  the  goods,  subject  to  that  pledge  or  mortgage ;  in  ana- 
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l8Sd.        logy  to  the  common  case  of  a  mortgage  of  a  real  estate, 
^"^^"^      which  is  considered  as  a  mere  security^  and  the  mortgagor 

In  re  ,  _^_ 

Westztm-     as  the  owner  of  the  land.     We  therefore  thmk  that  West-- 
Tflius.       zynthius,  by  his  attempted  stoppage  in  transitu,  acquired  a 
right  to  the  goods  in  equity,  (subject  to  Hardman  &  Co.*8 
lien  thereoui)  as  against  Lapage  8c  Co.  and  their  assignees, 
who  are  bound  by  the  same  equities  that  Lapage  &  Co. 
were.     And  this  view  of  the  case  agrees  with  the  opinion 
of  Buller,  J.  in  his  comment  on  the  case  of  Ifice  v.  PreS' 
cot,  in  Lickbarrow  v.  Mason  (a). 
E(}uity  ofun-       If  then  Mr.  Westzytithius  had  an  equitable  right  to  the 
to  compelTn-    ^^'«  fiu^jjcc^  to  Hardman  &Co.'s  lien  thereon,  for  their  debt, 
^f7^'  ^^^^^    ^®  would,  by  means  of  his  goods,  have  become  a  surety  to 
resort  fine  to    Hardman  8c  Co.  for  Lapage  8c  Co/s  debt,  and  would  then 
onbe^'d'^^  have  a  clear  equity  to  oblige  Hardman  &  Co.  to  have  re- 
course against  Lapage  &  Co.'s  own  goods  deposited  with 
them,  to  pay  his  debt,  in  ease  of  the  surety:  and  all  the  goods 
both  of  Lapage  8c  Co.  and  fVestzytUhius  having  been  sold, 
he  would  have  a  right  to  insist  upon  the  proceeds  of  La* 
page  &  Co.'s  goods  being  appropriated  in  the  first  instance 
to  the  payment  of  the  debt. 

The  result  is,  that  Mr.  Lloyd^s  rule  must  be  made  abso- 
lute, and  Mr.  PollocKs  discharged. 

{dS  6  East,  99,  n. 


Ford  v.  Dillon. 

Claimatiu  ne-  CLAIMS  having  been  made  to  the  goods  seized  undef 
pear  under  ibe  &  fieri  facias,  the  sheriff  obtained  a  rule  under  the  Inter- 
Act'^re*^^'-  P'®*^®*"  Ac*'  1  ^  2  ^F«7/.4,  C.56,  calling  before  the  Court 
eluded  b^  the  the  execution  creditor  and  the  adverse  claimants.  The 
rule^rom^en-    '*^^"^  caused  all  the  parties  to  the  rule  to  be  duly  served 

forcing  their     therewith.    The  execution  creditor  did  not  appear  upon  the 

claim. 
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rule,  but  the  adverse  claimants  appearing  (a),  the  Court        lass. 
decided  as  to  their  rights.  -  ^^^^/-^ 

FOBD 
V. 

Jeremy  appeared  for  the  sfaerifF,  to  abide  the  decision  of  Dillok. 
the  Court.  He  stated^  that  the  sheriff  having  been  ordered 
to  seize  for  a  large  amount,  and  adverse  claims  having  been 
put  in,  he  had  done  his  duty  in  coming  to  the  Court,  in 
order  that  the  parties  might  establish  their  claims  or  be 
barred.  He  said  that  the  sheriff  had  been  desired  to  take 
the  opinion  of  the  Court  upon  the  question^  whether  upon 
the  6th  section  of  the  Interpleader  Act,  taken  in  connection 
with  the  3d,  the  claims  of  parties  who  had  been  duly 
served  with  the  rule,  and  neglected  to  appear  in  obedience 
to  it,  were  barred. 

FoUeU  (amicus  curia.)  The  Court  of  Exchequer  has 
decided  lately,  that  where  parties  neglect  to  appear  upon 
the  rule,  having  been  duly  served,  they  are  barred. 

Per  CuBiAM. — This  must  be  so,  for  otherwise  the  act 
would  be  almost  nugatory. 

Rule  absolute  accordingly(&). 

(a)  By  Af.  D.  Bill  and  K.  F.  Parker  v.  Bootky  8  Bingh.  85,  1 
Richardt,  Moore  &  Scott,  156;  Fkid  v.  CcpCf 

(b)  And  see  Bowdkr  v.  Smith,  8  Crompt  &  Jerv.  85. 
1  Dowl.  P.  C.  417, 2  Tyrwh.  458; 


Jambs  v^  Thomas. 

Debt  on  bond.     The  declaration  set  out  the  conditioni  A  bond  condi- 
which  appeared  to  be  for  the  payment  of  280/.  at  the  end  payment  of  a 
df  five  years,  and  of  interest  half-yearly  in  the  meantime,  »«m  of  "^©"wy 

at  tbe  end  of 
with  a  proviso,  that  the  *'  obligee  should  be  at  liberty  to  call  fiveYean,with 

in  and  demand  payment  of  the  said  principal  money  and  all  J*   {^"^^  "*" 

interest  thereon,  in  default  of  the  payment  of  the  said  in-  meantime, 

with  a 
proviso  that  upon  default  hi  payment  of  interest  the  principal  shall  be  payable,  was 
held  not  to  be  within  8  &  9  PT.  3,  c.  11,  sect,  i,  as  to  assessment  of  damages. 
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Thomas* 
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terest  hM*yew\y,"  aod  aasigned  breaches  bjf  Don«payinent  of 
interest.     Plea :  non  est  factum. 

At  the  trial  before  Bosanquet,  J.  at  the  Glamorgaoshire 
summer  assises,  183S|  the  jury  found  a  verdict  for  the 
plaintiff,  damages,  one  sbiUiog. 

Vaughan  Williams,  for  the  defendant,  submitted,  that 
this  was  a  bond  within  the  stat.  of  8  &  9  Will.  S,  c.  1 1 , 
s.  8(a)i  and  that  the  jury  ought  to  have  assessed  Is.  da- 
mages on  the  issue  joined  plea  of  non  est  factum,  and  also 
the  real  damages  sustained  by  the  plaintiff  in  respect  of  the 
breaches  assigned  and  proved.  The  learned  judge  gave  the 
defendant  leave  to  move  the  Court  to  make  such  an  entry 
upon  the  record  as  they  should  think  fit. 


Faughan  Williams  now  moved  that  a  verdict  should  be 
entered  upon  the  record  for  the  actual  arrears  of  interest. 


8  &  9  TF.  S« 

C.  11|  8.  8. 


(if)  Which  enacts,  ''  that  in  all 
actions  which  shall  be  oommeaoed 
or  prosecuted  upon  any  bond  or 
00  any  penal  sum  for  non-perform«> 
ance  of  anj  covenants  or  agree- 
ments in  any  note,  deed,  or  writ* 
ing  •  oontainedy  tha  plaintiff  may 
assign  as  many  breaches  as  he 
shall  think  fit ;  and  the  jory  upon 
trial  of  such  action  sliall  and  may 
assess  not  only  such  damages  and 
costs  of  suit  as  have  heretofore 
been  usually  done  in  such  cases, 
but  also  damages  for  such  of  the 
said  breaches  so  to  be  assigned  as 
the  plaintiff  shall,  upon  the  trial 
of  the  issues,  prove  to  have  been 
broken;  and  that  the  like  Judg- 
ment shall  be  entered  on  the  v«n 
diet  as  btretofore  hath  been  usu- 
ally done  in  such  like  actions; 
and  in  case  the  defendant  afler 
such  judgment  entered,  and  before 
any  eiecntion  esecutedi  shall  pay 
into  the  Court  where  the  action 
shall  be  brought,  to  the  use  of  the 


plaintiff,  such  damages  to  be  as* 
sessed  by  reason  of  all  or  any  of 
the  breaches  of  such  covenants^ 
together  with  the  costs  of  suit,  a 
stay  of  execution  of  the  said  judg- 
ment shall  be  entered  upon  re- 
cord; or  if  hy  reason  of  any  exe- 
cution executed,  the  plaintiff  shall 
he  fully  paid  or  saUsfied  all  such 
damages  so  to  be  assessed)  togcu 
ther  with  bis  oosts  of  sait»  and 
all  Masonable  cbai)|8S  and  ex- 
penses for  executing  the  said  exe* 
cution ;  and  the  lands  or  goods  of 
the  defendant  shall  be  thereupon 
forthwith  di8chai|;ed  from  the  said 
execution,  which  shall  likewise  bo 
entered  upon  record,  but  notwith- 
standing such  judgment  shall  re- 
main, continuei  and  be  as  a  fur- 
ther security  to  the  plaintiff  for 
such  damages  as  shall  or  may  be 
sustained  for  further  breach  of  any 
covenant  or  covenants  in  the  same 
indcnturoi  deed|  or  writing  con- 
tained." 
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and  that  the  plaintiff  should  not  be  at  liberty  to  take  out 
execution  for  more  than  that  amount^  the  judgment  re- 
maining as  a  security  for  future  breaches  by  non-payment  of 
the  subsequently  accruing  interest.    The  question  is,  whe« 
ther  this  is  a  bond  within  the  statute  upon  which  the  jury 
ought  to  assess  the  real  damages  sustainedi  or  whether  it 
should  be  treated  as  a  common  money  bond.    The  plain- 
tiff  in  his  declaration  has,  by  assigning  breaches^  treated  it 
as  within  the  statute.    The  damages  ought  to  have  been 
assessed  at  the  real  amount.     [Parke,  J.  If  the  interest 
was  not  paid  regularly,  surely  the  2Q0L  might  be   de- 
manded.]   The  condition  is  not  worded  with  perspicuity; 
that  which  relates  to  the  interest  is  inserted  in  the  condition  as 
a  sort  of  covenant,  and  creates  a  secondary  penalty  (a).  Sup* 
pose  the  bond  had  been  conditioned  for  the  payment  of  a  prin- 
cipal sum  within  five  years,  and  of  an  annuity  in  the  mean* 
time,  with  a  provision,  that  upon  default  niade  in  any  of  the 
payments  the  principal  sum  should  become  due,  the  real 
damages  would  certainly  be  assessed.    This  case  is  equally 
within  the  object  of  the  statute,  which,  it  was  said,  was  to 
prevent  a  party  from  being  under  the  necessity  of  going 
into  a  court  of  equity  to  obtain  relief.     [Parke,  J.  You  say 
that  there  are  here  two  penalties  in  one  bond.    I  doubt 
whether  equity  would  relieve  in  this  case;  and  I  do  not 
think  that  this  ia  within  the  statute.] 
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Jamks 

V. 

Thomas. 


By  the  Court, 


(a)  The  reporters,  not  having 
succeeded  in  their  endeavoars  to 
obtain  a  copy  of  the  bond  and 
condition,  are  unable  to  vouch  Tor 


Rule  refused  (6)* 

the  literal  accuracy  of  the  state- 
meni  of  the  condition,  anU  663. 

(6)  And  see  WUloughby  v.  Smin^ 
ton,  6  £adt,  550,  9  Smith,  663. 
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1833. 

v-^v^«^         Rex  v.  William  Bryant. — In  the  matter  of  Doe  v. 

Rob. 

A  rale  for  an    I^  ^S29  an  attachment  issued  for  non-payment  of  costs 

attachment       upon  a  consent  rule  in  ejectment,  brought  on  the  demise  of 

fornon-per-        mu-  m  '  o 

foraiance  of      William  Bryants    The  consent  rule  was  entitled  Doe  v. 

theamsent  ^^  simply,  and  the  attachment  was  entitled,  "In  the 
rule  is  Draper-  matter  of  Doe  V.  Roe/*  as  above,  but  the  affidavits  upon 
in  an  action      ^hich  the  rule  for  an  attachment  was  grounded  were  enti- 

agaiDst  the       tied  "  Doe  d.  Bryant  v.  Chaddingtonr 
casual  ejector,  '^  ° 

although  ob- 

twned  upon  p/^^^  shewed  cause.    The  title  of  the  attachment  must 

affidavits  en- 
titled as  in  an  follow  that  of  the  consent  rule.     The  declaration  is  entitled 

the  twiant'"*'   X)oe    v.    Boe,  without  mentioning  any  demise,  and   the 

consent  rule  is  drawn  up  in  this  way.  The  attachment, 
therefore^  is  entitled  quite  correctly.  It  is  said  that  the 
attachment  and  the  affidavit  cannot  stand  together,  for  that 
they  are  entitled  differently.  But  as  the  rule  itself  was 
entitled  Doe  v.  Roe,  the  attachment  was  regular;  and  as  the 
affidavits  for  the  attachment  may  have  been  prepared  in 

the  action  of  Doe  v.  Chaddington,  therefore  that  also  is 
sufficient. 

But  if  the  attachment  be  irregular,  it  cannot  now  be  set 

aside  on  that  gronnd;  it  is  now  too  late  to  take  advantage  of 

the  irregularity.   The  attachment  was  not  granted  as  a  rule 

absolute  in  the  first  instance,  and  when  cause  was  shewn,  the 

rule  nisi  was  entitled  as  the  attachment  afterwards,  and  the 

obyeotion  should  have  been  taken  then,  before  cause  shewn* 

Aieramkr  aAd  Humfreif,  'contr^.      The    poiiit  ttptrn 

jwhidii  the  rale' nisi  ^was  grafted  was,  WhetlUr^  nw^  ' 

)  nileon  which  th«  atfatbtAent  9sikiM  Wa^  {Mp^riy'  eintiil^.' 

The  affldhyit  and  rUte  are  dlffet^ntfy  entJtkd.    it*  thi  kU 

'    }s  rightly  entftled/it  is  not  fdUnded  4ipon  a  properly  entitled 

.  .affidavit'}  and^lfth^  affidavit'' wa^<:orrectly  entitled,  the  tide 

of  the  r|ile.  v^  wrong*    With. regard  to  the  length  of  time 

that  has  elapsed,  and  ihe  ^tntftsion  to  take  advantage  of  the 
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irregularity  upon  shewing  cause  against  the  rule  for  an 
attachment,  it  may  be  admitted  that  any  subsequent  step  in 
the  case  would  be  a  waiver  of  a  mere  irregularity,  but  here 
the  attachment  is  absolutely  void,  and  no  delay  can  cure  it. 
[Pattesofi,  J.  This  is  all  quite  right.  The  consent  rule  is 
entitled  Doe  v.  Roe,  and  as  the  attachment  is  draM'n  up 
upon  the  consent  rule,  that  would  consequently  be  entitled 
in  the  matter  of  Doe  v.  Roe.  The  affidavits  are  differently 
entitled,  because  they  are  sworn  after  the  real  defendant 
has  been  substituted  for  the  casual  ejector.  Parke,  J.  You 
are  certainly  too  late  to  take  advantage  of  an  irregularity.] 
If  a  party  is  in  custody,  as  here,  upon  a  wrong  instrument, 
the  Court  will  not  think  any  time  too  late. 
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The  KiMo 
Brtamt. 


Denman^C.J. — We  are  none  of  us  satisfied  that  the 
instrument  is  wrong ;  therefore  let  the  rule  be  discharged. 

Rule  discharged. 


Russell  v.  Atkinson. 

Assumpsit  for  work  done  and  materials  found  by  the  £.,  a  builder, 

plaintiff  as  a  builder,  in  making  additions  to  a  house  of  '^^|"^|?^^  ^^ 

which  the  defendant's  mother  was  seised  for  life,  with  re-  A/i  house, 

mainder  to  the  defendant.    At  the  trial,  evidence  was  given  pi^^^l^  of  the 

of  an  employment  of  the  plaintiff  by  the  defendant,  but  it  ^^^  -A*  coun- 

appeared  that  when  work  to  the  value  of  SO/,  had  been  employmeDt, 

done,  the  plaintiff  received  orders  from  the  defendant  not  to  thereupon  B, 
^  •    ,       ,  requests^,  to 

proceed  any  further  with  it.    The  plaintiff  thereupon  sent  appoint  a  va- 

to  desire  the  defendant  to  appoint  a  surveyor  to  estimate  jJJ^j^  "J^ 
the  value  of  the  work  then  done,  and  no  answer  being  re-  answer  to  bis 
turned  to  this  application,  he  proceeded  to  complete  the  ^^ccmtinues 

work  according  to  the  original  contract.    The  cost  of  the  the  work, com- 

ptetesityEod 
whole  of  the  work  amounted  to  140/.,  and  for  this  sum  the  arrests  A.  for 

the  whole 
amount,  but  recovers  only  for  the  work  done  previously  to  the  countermaod.   The  de- 
fendant is  entitled  (under  43  Geo.  3,  c.46,)  to  costs. 
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plaintiff  procured  the  defendant  to  be  arrested.  The 
mother  of  the  defendant  had  offered  in  payment  her  pro- 
missory note»  or  bill  of  exchange  for  the  whole  amount. 
Thisi  however^  the  plaintiff  refused*  contending  that  the 
defendant  was  the  party  with  whom  he  had  contracted*  and 
that  he  was  therefore  entitled  to  look  to  the  defendant  for  pay- 
ment. It  was  not  denied  that  the  charges  were  fair  and  rea- 
sonable. The  questions  made  at  the  trial  were>-- Ist.  Whether 
it  was  the  defendant  or  her  mother  who  was  liable:  and*  fSdly. 
If  the  defendant  was  liable  to  any  amounti  then  whether  the 
plaintiff  could  claim  for  work  done  after  the  countermand 
was  giten. 

Verdict  for  the  plaintiff>  daUiages  30/. 

Sir  J.  Scarleii  had  obtained  a  mleicalling  upon  tbe-]rimi- 
tiff  to  shew  cause  why  he  should  not  pay  costd  miif&t*4S 
Geo.  3,  c.  46*  s.  3*  for  having  arrested  the  defendant  without 
reaionable  or  probable  cause. 

JP.  Pollock  and  Steer  showed  cause.  The  plaintiff  hav- 
ing bestowed  his  labour  and  supplied  materials  to  the  whole 
amount  for  which  the  defendant  has  been  held  to  bail,  upon 
a  contract  with  the  defendant,  renders  this  case  unlike  those 
in  which  the  Court  has  thus  interfered.  It  is  clear  that 
he  acted  bon&  fide,  and  that  he  had  reasonable  and  pro- 
bable cause  for  the  course  which  he  has  taken.  Al- 
though the  jury  considered  that  he  was  Entitled  to  recover 
ottly  a  portion  of  his  demand*  he  was  fully  justified  in  con- 
sidering that  the  cottotermanid  vitas  waived  by  the  defenilant, 
upon  finding  that  she  made. no  answer  to  bisappiioation'Ibr 
the  appointment  of  a  surVej^  to  ^Mimate  thevalue  of  kis 
services  up  to  the  time  of  the  countermand.    This  conclu- 

.  .sipn  W9S  strengthened  in  his  mind  by  this  fact  of  ^  the  de- 
fiondant  living  in  the  neighbourhood,  aod  hating>  therefor^  an 
opportunity  of  seeing  the  work  in  progress,  and  yet  giving 

,  ho  j[i>t]|ii^at,io|i  to  the  plaintiff  that  he  was  proceeding  fit  his 
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peril.    These  circumstances  were  sufficient  to  shew  reason^ 
able  and  probable  cause  for  the  arrest  for  140/. 

Sir  J.  Scarlett,  contri,  was  stopped  by  the  Court. 


Russell 

V, 
ATKTKSOir. 


DsNMAN,  C.  J. — It  appears  to  me  that  upon  the  plain- 
tiff's own  shewing  there  is  sufficient  to  make  the  rule  abso- 
lute. The  mother  offered  to  give  him  a  bill  of  exchange 
for  the  amount,  and  it  was  his  own  folly  that  he  did  not  take 
it.  .  After  this  he  cannot  be  said  to  have  had  reasonable  or 
probable  cause  for  arresting  the  defendant  It  is  said  that 
the  work  has  been  done  and  the  goods  furnished  for  the 
bene6t  of  the  defendant;  but  I  do  not  think  that  this  con- 
sideration ought  to  aflect  our  decision.  The  question  is, 
iWlieAer  there  wai  any  reasonable  or  probable  cause  for  ar- 
restuig  Uie  defendant  for  140/. 

Paeke,  J.— It  is  quite  clear  tfiat  there  was  here  no  rea- 
sonable or  probable  cause. 

Taonton>  J.-«tt  is  said  that  the  countermand  was  con* 
sidered  as  waived  by  her.  The  defendant  may  not  have  sent 
the  surveyor^  because  she  considered  that  she  was  liable  to 
nothing,  and  thought  that  appointing  a  surveyor  would  be  an 
acknowledgment  of  liability* 


Patteson,  J^-^It  18  quite  eleur  that  there  was  a  coun- 
termand* When  a  party  arrests  for  a  large  sum  of  moaey, 
wbkh  he  knows  to  be  diluted,  he  must  take  ha  chance  of 
being  rei^red  liable  to  costs  in  ease  of  its  appearing  that 

his  chuin  waH  not  well  founded. 

Rule  absolute^  {a) 


(d)  AAd  ie^A^dn  t.  Nkkil,  8 
Moore  Ic  Scotc^  tfti;  ibiw  v.  Bkh 

But  a  plaintiff  arresting  a  d^ 
fettdant  andef  a  misapprehension 
with  respect  to  a  doubtful  point  of 


law  is  not  1?aU«  to  the  pajnlMt  of 
Msta  ondar  this  itauilei  Jlsiaai  v. 
Taylor,  tmte,  i..  250.  ^eci^,  w^iere 
ihenniUikew  not  bond  Jide,  liaven- 
gar  V.  Mfiitkinioih,  4  'Domi H  'Aj\, 
187  ;  9  Bam.  and  Gressw.  693. 
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Robinson  v.  Day, 

Where  a  new    AfTER  a  verdict  for  the  plaintiff,  with  100/.  damages,  in 
^onpmment   ^"  action  for  slander,  the  defendant  had  obtained  a  nile 

rfco$ttf  re-       absolute  for  a  new  trial  upon  payment  of  costs.     In  taxing 
manet  feesi 

although  in-     the  costs,    the  Master  allowed    remanet   fees,  the  cause 
curred  before    having  stood  over  from  time  to  time.  The  Court  granted  a 

the  unsatisfac-  ®  ^  ...  .  . 

torv  trial,  are   rule  nisi  for  the  Master  to  review  his  taxation,  against  which 

to  be  paid  by 
the  party  im- 
pugning the  Piatt  now  shewed  cause.     The  question  is,  what  are  the 

VfilulCt 

costs  which  a  party  is  required  to  pay  when  a  new  trial  is 
granted  vpon  payment  of  costs.  Such  costs  ought  to  be 
paid  as  have  been  incurred  between  the  point  to  which  he 
is  remitted  and  the  time  of  obtaining  his  rule.  All  that  has 
intervened  has  been  rendered  abortive  by  the  fault  of  the 
defendant,  who  omitted  to  produce  a  witness  to  prove  a 
book,  and  it  was  upon  this  ground  that  the  Court  granted 
him  a  new  trial  as  a  boon,  but  upon  the  condition  that  he 
should  reimburse  to  the  plaintiff  all  costs  incurred  by  him 
since  the  parties  at  the  assizes  were  ready  for  trial  (a). 

J^.  Kelly,  in  support  of  the  rule.  Certainly  the  practice 
of  allowing  remanet  fees  has  been  recently  acted  upon  in  one 
or  two  instances.  The  question  is,  whether  the  costs  of  the 
former  trial  only  were  to  be  paid,  or  whether  the  defendant 
is  also  liable  to  pay  for  matters  long  antecedent.    It  would 


(a)  If  the  plaintiff  sliould  sue-: 
ceed  upon  the  second  trial,  the  con- 
sequence to  him  of  this  mode  of 
construing  the  rule  would  be,  the  re- 
ceiving, with  certainty  and  by  anti- 
cipation, those  costs  for  which  he 
would  have  been  entitled  to  issue 
and  execution  at  the  termination  of 
the  cause ;  should  the  plaintiff  fail 
upon  the  second  trial,  he  would  by 
this  construction  receive  from  the 
defendant  costs  which,  but  fqr  the 


mistrial,  he  would  have  paid  him- 
self. While  the  result  of  the  second 
trial  is  doubtful,  the  fixing  the  de- 
fendant with  the  remanet  costs  b 
a  bonus  to  the  plaintiff.  The  ar- 
gument drawn  from  the  facts  of  the 
particular  case  tends  rather  to 
shew  that  the  plaintiff  was  iairly 
entitled  to  this  bonus,  than  that 
the  rule  should  be  so  construed 
in  all  cases,  including  those  where 
the  fault  is  with  the  jury   only. 


Robinson 


MICHAELMAS  TERM,  IV  WILL.  IV.  671 

be  desirable  that  the  practice  of  all  the  Courts  should  be  uui-        1833. 
form  and  well  ascertained,  particularly  in  a  case  of  so  frequent 
occurrence,  and  therefore  the  Court  will  perhaps  inquire  of  the  v, 

practice  of  the  other  Courts.  If  there  is  no  fixed  general  prac- 
tice,  the  Court  will  look  to  the  terms  of  the  rule,  which  do 
not  appear  to  embrace  any  thing  more  than  the  costs  of  the 
trial.  If  upon  the  new  trial  the  verdict  should  again  pass 
for  the  plaintiff,  he  will  be  entitled  to  the  remauet  fees  as 
costs  in  the  cause ;  if  for  the  defendant,  it  would  be  hard 
that  he  should  have  been  obliged  to  pay  those  fees  which 
would  otherwise  have  been  allowed  to  him.  The  most 
common  case  in  which  costs  are  paid  upon  a  new  trial 
granted,  is  that  of  a  verdict  against  evidence,  where  the  jury 
are  the  only  parties  in  fault.  There  the  successful  party 
not  being  in  fault,  the  other  party  must  pay  the  costs  as  the 
price  of  his  new  trial ;  but  it  is  difficult  to  see  upon  what 
principle,  in  such  a  case,  the  liability  to  pay  costs  can  ex- 
tend to  espeuses  incidental,  it  is  true,  to  the  trial,  but  no 
way  connected  with  the  finding  of  the  jury.  [Parke,  J.  It 
is  best  to  treat  this  as  a  case  of  a  verdict  against  evidence. 
Patteson,  J.  Suppose  nothing  had  been  said  about  costs  in 
the  rule,  these  fees  would  have  been  costs  in  the  cause.] 
They  certainly  would. 

Denman,  C.  J.-— It  is  so  important  to  have  the  practice 
of  all  the  Courts  alike  in  this  respect,  that  before  we  decide 
we  will  make  inquiries  as  to  the  practice  of  the  other 
Courts. 

Cur,  adv.  vulL 

^.P&^MAN,  C.  J«  on  a  subsequent  day  in  the  said  term, 
said-^In  the  case  of  Robimqn  v.  Day  there  was  a  question 
ifrtiether,  where  a  party  obtains  a  rule  for  a  new  trial  upon 
payment  of  costs,  the  remanet  fees  are  costs  taxable  by  the 
Master  and  to  be  allowed  by  him.  We  are  of  opiuion, 
upon  reference  to  the  Master,  that  they  are  to  be  included 

VOL.  11.  XX 
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l8Sd.        in  those  co9(8|  and  therefore  the  rule  for  referring  this  caie 
RoBiAsoN     ^^^^  ^^  ^^^  Master  must  be  dMobai|[ecl« 

V. 

^^^'  Rule  discharged. 


JoHTlsON,  Assignee  of  Be ARAEAD^  a  Bankrupt,  V.  PiPsa. 

In  a  case  with-  ASSUMPSIT  for  goods  sold  and  delivered.     At  the  trial 

section  of  the  before  Denman,  C.  J.,  at  the  last  Yorkshire  assizes,  notice 

Bankrupt  Act,  jj^d  been  given  by  the  defendant  of  his  intention  to  dispute 

16,)  where  the  the  trading  petitioning  creditor's  debt,  and  act  of  bankruptcy, 

assignees  went  j^^^  ^^^  bankrupt  himself  bad  not,  within  two  calendar  months 

into  evidence  :      .  .  . 

of  the  trading   after  the  adjudication,  given  notice  of  his  intention  to  dispute 

quence^ofa  ^^^  commission.      The  adjudication  was  on  the  ^7th  of 

notice  to  dis-  March,  the  action  was  commenced  by  writ  of  summons  on 

adverting  to  ^^^  ^^^  of  June,  and  the  cause  was  tried  in  July ;  so  that  more 

the  section  or  i^an  two  months  had  elapsed  between  the  adjudication  and 

relying  upon  ••         •      i»         •         rrf  t  *i 

the  deposi-  any  of  the  proceedings  m  this  action.  The  bankrupt  was  with- 
Kg'iSled  intheUnitedKingdomatlhetimeof  issuingthe  commission. 
to  establish  the  The  proceedings  had  been  inrolled.  The  defendant,  at  the 
nonsuited  the  ^"^''  called  upon  the  plaintifi'  to  prove  the  trading,  &c.    The 

Court  refused   plaintiff  attempted  to  do  so,  but  failed  in  pfoof  as  to  the 

to  set  the  non-    .         ,  .  •  i    r>       ,       i  . 

suit  aside.        time  down  to  which  Bearneaa  continued  to  trade.     There 

was  no  evidence  of  a  trading  contemporaneous  with  the 

act  of  bankruptcy  (a),  and  the  plaintiffs  were  in  consequence 

nonsuited. 

John  Williams  now  moved  to  set  aside  the  nonsuit  and 
for  a  new  trial.  The  action  being  for  a  demand  for  what 
the  bankrupt  himself  might  have  sued,  the  plaintiff  ought 
not  to  have  been  required  to  prove  the  commission,  the 

(a)  By  6  Oeo.  4,  o.  10,  s.  9,  to  have  thereby  committed  an  act 

<'  every  itfcA  trader  doing,  suffer-  of  bankruptcy,"  i.  e.  every  person 

iiig,  &c.  any  acts,  deeds  or  matters  so  trading  at  the  time  of  his  so 

aforesaid,  with  intent  to  defeat  or  doing,  suffering,  &c. —  Vide  Kaw' 

delny  his  creditors,  shall  be  deemed  linson  v.  Pear$on,  5  B.  &  Aid.  1«4. 
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bankrupt  not  having  given  notice  within  two  calendar 
months  after  the  issuing  of  the  commission  of  his  intention 
to  dispute  ity  under  which  circumstances^  bv  the  9fid  section 
of  the  Bankrupt  Act(tf)» ''  the  depositions  taken  before  the 
Commissioners  at  the  time  of  or  previous  to  the  adjudication 
of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading 
and  act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence 
of  the  matters  therein  respectively  contained,  in  all  actions 
at  law  or  suits  in  equity  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sustained 
any  action  or  suit.*' 
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JoBMSoxr 
Pipsa. 


Denman,  C.  J. — You  did  not  advert  to  this  clause  at  the 
trial,  but  went  on  to  prove  the  facts.  If  you  had  mentioned 
it,  there  might  have  been  some  answer  in  fact. 

Parke,  J. — It  would  be  very  hard  upon  the  plaintiff  to 
give  you  a  new  trial  in  this  case,  because  the  clause  in  the 
statute  admits  of  several  answers,  with  which,  or  some  of 
which^  the  defendant  might  have  been  prepared. 


Taunton,  J.  and  Patteson,  J.  concurred. 


(a)  6  Geo.  4,  c.  J6. 

(6)  Supposing  the  effect  of  the 
99d  MOtioo  to  have  been  to  make 
the  inquiry  as  to  the  trading  wholly 
nugatory,  and  that  the  assignees 


Rule  refused  (ft). 

had  no  power  to  waive  the  benefit 
of  the  g2d  section,  still  the  non- 
suit would  have  been  Justified  bj 
the  non-productioD  of  the  deposi- 
tions. 


Doe  d.  Whitehead  v*  Pittman. 

Ejectment,  tried  at  the  last  Gloucester  assizes  before  *'  I  *}?^«  "^ 
Tindal,  C.  J.    Verdict  for  the  plaintiff.     A  question  arose  because  ul.  8. 

whether  Mary  Whittle,  who  had  paid  rent  to  the  lessor  of  *»««  ordered 

^  ^  r  me  to  pa  v 

the  plaintiff,  and  by  whom  the  defendant  was  let  into  pos-  none.*    This 
session,  had  disclaimed  the  tenancy.    The  evidence  of  the  a  disclaimer 


X  X  2 


of  tenancy. 
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1833.  disclaimer  was  as  follows : — Mary  Whittle^  upon  being  ap- 
plied to  for  her  rent,  said  to  the  person  by  whom  the  appli* 
cation  was  made,  "  I  have  no  rent  for  you,"  and  referred 
him  to  her  daughter,  who  was  in  the  room,  for  the  reason » 
The  daughter  said,  *^  The  Pittmans  have  ordered  us  to  pay 


none." 


Ludlowy  Serjt.  in  moving  for  a  new  trial,  submitted 
to  the  Court  whether  this  was  evidence  of  a  disclaimer. 

Denman,  C.  J, — We  think  it  was  clearly  evidence  of  a 
disclaimer.  The  daughter  must  be  considered  as  the  index 
of  the  mother's  mind. 

Rule  refused* 


The  King  v.  The  Sheriff  of  Middlesex,  in  the  matter 

of  Watts  v,  Hamilton.. 

The  Court  XHE  defendant  had  been  arrested  on  the  2d  of  June, 
ment"of  cost^'  1833,  upon  bailable  process  returnable  in  vacation,  to  which 

set  aside  an      ^jjg  sheriff  returned  cepi  corpus.    On  the  4th  of  July  notice 

attachment  ... 

issued  against  of  bail  was  given.     Exception  thereto.     On  the   loth  of 

the  sheriff  j^iy  ^jj^  ^^^jj  ^.^^jg  yp  jq  justify,  but  refused  to  do  so.  On 
or  court  of       the  22d  of  July,  a  judge's  order  issued,  requiring  the  sheriff, 

3 'w^3/.T"bail  within  days,  to  bring  the  defendant  into  Court  by 

having  been  forthwith  putting  in  and  perfecting  bail  above  to  the  action, 
perfected  after  ^^  ^^^^  ^^^  ^^  November  special  bail  was  put  in  for  the  pur- 
the  contempt    pQge  of  rendering.     On  the  4th  of  November  the  iudee's 

and  before  ihe  "^  °  jo 

issuing  of  the    order  was  made  a  rule  of  Court,  and  an  attachment  forth- 

""wh^"th6  ^'*  "^"^^  "P^"  ^^^  general  rule  of  Hilary  term,  3  Will. 
plaintiff  has     4(a).     Holt,  for  the   Sheriff  of  Middlesex,  had,  in   the 

heisnot%nti-  ^*'*'3^  P**"^  ^^  ^^^  ^^^^»  obtained  a  rule  nisi  to  set  aside 

tied  to  have      the  attachment ;  against  which 
the  attach- 
ment against  (a)  See  this  rule,  ante,  vol.  i.  p.  400. 
the  sheriff  for 

disobedience  of  a  judge's  order  to  bring  the  defendant  into  Court,  stand  as  a  security. 


The  King 

V. 
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Miller  now  shewed  cause^  and  contended  that  the  con-  18S3. 
tempt  of  the  sheriff  had  not  been  purged  by  the  putting  in 
bail  in  the  meantime,  for  that  the  rule  of  Court,  upon  which 
the  attachment  issued,  directs  that  if  the  sheriff  shall  not  Middlesex 
duly  obey  the  judge's  order  for  bringing  the  defendant  into 
Court,  and  the  same  shall  be  made  a  rule  of  Court  in  the 
term  next  following,  an  attachment  shall  issue  forthwith  for 
disobedience  of  such  orders  whether  the  bail  shall  or  shall 
not  have  been  put  in  and  perfected  in  the  meantime. 

Holt,  contr^.  At  the  time  the  attachment  issued,  the 
sheriff  had  completely  purged  his  contempt.  [Parke,  J. 
The  attachment  was  exactly  according  to  the  rule.]  The 
only  question  is,  whether  the  attachment  is  to  be  set  aside 
upon  payment  of  costs  or  not.  There  can  be  no  reason  why 
the  attachment  should  continue. 

The  Court  set  aside  the  attachment  upon  payment  of  costs. 

Miller  applied  for  a  direction  that  the  attachment  should 
stand  as  a  security. 

Parke,  J. — You  have  not  declared  in  the  action,  and 
therefore  you  are  not  entitled  to  have  the  security  of  the 
sheriff. 

Rule  absolute  upon  payment  of  costs. 


Griffiths  v.  Pointon. 

Assumpsit  for  money  lent.  A  party  18  not 

R.  V.  Richards,  in  last  Easter  term,  obtauied  a  rule  warranted  in 

'  arresting  ano- 

ther for  a  debt  of  which  he  has  not,a<  the  time  of  making  the  arrest^  some  evidence  besides 
his  own  personal  knowledge  of  its  existence ;  and  therefore  a  plainti6f  arresting  a  defendant 
for  a  large  sum  of  money,  and  having  at  the  time  of  arrest  evidence  only  as  to  a  small 
portion  of  the  amount,  was  held  to  be  liable  to  costs  under  43  Geo,  3,  c.  46,  s.^,  although 
at  the  time  of  the  trial  some  evidence  of  a  subsequent  acknowledgmetit  by  the  defendant 
was  given. 
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calling  tipon  the  plaintiff  in  this  action  to  shew  cause  why 
he  should  not  pay  costs  under  the  4S  Geo,  S,  c.  46«  sect.  3, 
upon  affidavits^  which  disclosed  the  following  facts.    The 
plaintiff,  on  the  7th  May^  IS32,  caused  the  defendant  to 
be  arrested  for  the  stim  of  \02L  6s.  Sd.,  and  the  defendant, 
whilst  in  the  custody  of  the  officer  who  arrested  him,  being 
at  the  office  of  the  plaintiff's  attorneys,  gave*  them  76/.,  and 
a  bond  for  the  residue  of  the  102/.  65.  3d.  and  costs,  saying 
that  be  wished  to  settle  the  matter,  but  nevertheless  de- 
clared that  be  did  not  owe  the  money.     Notice  was  given 
by  the  defendant  to  the  plaintiff's  attorneys  not  to  part 
with  the  bond  or  to  pay  over  the  money,  and  good  bail  was 
put  in  to  the  action.  This  Conrt,  upon  application,  ordered 
the  money  and  bond  to  be  placed  in  the  hands  of  the 
Master  of  the  Court,  and  that  the  defendant  should  plead,  «o 
as  to  be  ready  to  go  to  trial  at  the  next  assizes.    All  this 
was  done,  but  the  plaintiff  did  not  proceed  to  trial  at  the 
next  assises;  ^rffeereiipon  the  Court  ordered  the  money  and 
bond  to  be  delivered  to  the  defendant.     At  the  last  Shrop- 
sfaire  spring  assizes  the  cause  came  on  for  trial  before 
Taunton,3.  Two  advances  of  money,  anroonting  together  to 
14/.,  were  proved  to  have  been  made  by  the  plaintiff  to  the 
defendant,  and  as  to  the  remainder  of  the  102/.  69.  Sd.,  the 
-only  evidence  given  was  of  that  which  htts  been  stated  to 
have  taken  place  at  the  office  of  the  plaintiff's  attorneys. 
The  plaintiff  obtained  a  verdict  for  14/.  only.    The  de- 
fendant, by  affidavit,   stated,  that  he  paid  the  money  in 
dread   of  going  to    gaol,   but   denied   that  he  owed    the 
sum  of  102/.  6s.  3d.,  or  the  plaintiff  had  reasonable  or  pro- 
bable cause  for  procuring  him  to  be  arrested  for  that  sum. 
The  plaintiff,  in  an  affidavit  in  answer,  stated,  that  the  de^ 
fendant  had  at  various   times  borrowed  from  him  stmis 
amounting  to  102/.  6s.  3^. ;  that  neither  he  nor  ihe  'defendant 
could  write ;  ihat  no  one  was  present  when  the  sums  charged 
in  ihe  particular  were  lent,  except  the  sums  in  respect  of 
which  he  had  recovered,  and  that  he  had  no  acknowledg- 
ment from  the  defendant  of  his  having  received  the  OKNiey. 
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Talfmrd,  Serjt,  in  thin  term  shewed  cause  against  the 
rule. 
M.  V.  Bdehardsp  eouUk,  was^  stopped  by  tbe  Cpurt. 

Denman^C.  J. — This  is  not  a  question  of  malicious 
arrest*  wkere  a  party's  own  consciousness  may  affect  his 
situation.  Here  the  question  is  only  whether  there  is  rea- 
sonable and  probable  ca4M«,  He  must  at  the  time  of  the 
arrest  have  reasonable  and  probable  cause  for  believing 
thftt  he  6ball  Jm  able  to  prove  tiw  debt  at  tbe  trials  H^ere 
there  is  no  evidence  of  the  debt,  except  the  conduct  of  ibe 
defendant  at  the  attorneys'  office.  If  we  were  to  permit 
a  plainttiF's  own  view  of  a  case  to  protect  him  from  the 
consequences  of  arresting  for  a  much  larger  sum  than  is 
due,  we  should  make  the  provisions  of  this  act  of  little  or 
no  avail. 

Parke,  J.  concurred. 
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Taunton,  J. — The  question  must  be  taken  with  refer- 
ence to  the  state  of  things  existing  at  the  time  of  the  arrest. 
I  do  not^  nor  does  the  Court,  lay  down  tbat  the  plaintiff 
must  at  the  time  of  tlie  arrest  be  prepared  with  full  evi- 
dence of  the  debt ;  but  here^  the  plaintiff  had  at  the  time 
of  the  arrest  no  evidence  at  all  of  the  cause  of  action,  and 
therefore  he  had  not  reasonable  or  probable  cause  for 
making  tlie  arrest.  All  the  evidence  that  was  given  con- 
sisted of  admissions,  or  of  what  was  said  by  the  defendant 
himself  at  the  time  when  he  was  under  pressure  of  the 
arrest,  and  it  turns  out  that  the  jury  did  not  believe  that 
even  those '  acts  of  acknowledgment  turned  the  scale  in 
favour  of  the  plaintiff. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  the  questisn  turns  entirely  upon  the  want 
of  proof  at  tbe  time  of  the  arrest.  I  do  not  mean  to  lay 
down  any  general  rule  applicable  to  every  case,  but  I  must 
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say  that  a  party  ought  not  to  arrest  without  having  some 
evidence  of  the  debt  besides  his  own  knowledge.  Pro- 
fessional men  ought  to  caution  their  clients  not  to  take  such 
a  step  without  some  kind  of  legal  evidence. 


Rule  absolute. 


Upon  a  mo- 
tion for 
an  attachment 
for  nonpay- 
ment ot  costs, 
pareuant  to 
the  master's 
allocatur,  to 
whom  ac- 
counts had 
been  referred 
upon  the  un- 
dertaking of 
the  party, 
the  Court  re- 
fused to  grant 
a  rule  absolute 
in  the  6rst  in- 
stance, and 
this  is  the 
practice  of  all 
the  Couits. 


Rex  v.  Spr  AGGSy  in  the  matter  of  Spraggs  v.  Wilks. 

JlRICE  moved  for  an  attachment  against  the  plaintiff  for 
not  paying  to  an  attorney  of  the  Court  a  sum  of  money,  the 
balance  of  his  bill  delivered,  pursuant  to  the  master's  allo- 
catur. He  prayed  for  a  rule  absolute  in  the  first  instance,  on 
the  express  words  of  the  rule  of  court  (a),  and  stated  that  the 
original  bill  delivered  had  been  reduced  by  sums  paid  and 
items  taxed  off  by  the  master  upon  a  reference  to  him  to 
tax  on  the  plaintiff's  undertaking. 

Denman,  C.  J. — In  the  case  yesterday,  in  which  a  ques- 
tion arose  whether  this  Court  will  grant  a  rule  absolute  in 
the  first  instance  for  an  attachmentybr  nonpayment  of  costs, 
upon  an  allocatur,  where  there  is  a  matter  of  account  to 
settle  before  the  master ;  we  find  that  the  practice  of  the 
other  Courts  agrees  with  the  practice  of  this  Court,  of 
granting  only  a  rule  to  shew  cause  why  an  attachment 
should  not  issue.  Therefore  let  there  be  a  rule  to  shew 
cause. 

Rule  to  shew  cause. 


(a)T.  T.  17  Geo.  3.  (1777), 
K.  B.  It  is  ordered,  that  the  at- 
tachment for  nonpayment  of  costs 


on  the  master's  allocatur,  shall  be 
absolute  in  the  first  instance. 
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Doe  dem.  Sir  J.  Wyldbore  Smith,  v.  Bird  and  18S3. 

another.  Vi^v^^/ 

JUECTMENT  brought  to  recover  one  fourth  of  several  Husband 
copyhold  estates.    At  the  trial  of  this  cause  before  Garrow,  make  a  tenant 

B.,  at  the  August  assizes  for  the  countv  of  Norfolk,  in  1829,  to  the  prascipc, 

°  "  .       ina  recovery 

a  verdict  was  found  by  consent  for  the  lessor  of  the  plain-  to  be  suffered 

tiff,  subject  to  the  opinion  of  this  Court  upon  a  special  case,  ^^^^^  ^g^®^ 

which  stated  in  substance  as  follows.  recovery  will 

In  1777,  Mrs.  Warren,  (then  Elizabeth  Southwell)  and  and  her  heirs, 
her  two  sisters,  Frances  and  Mary,  were  tenants  in  tail  of  unless  revers- 
part  of  the  premises  in  question,  viz.  the  lands  mentioned  years  after  co- 
in the  first  count  in  the  declaration,  and  tenants  in  fee  of  ^«.*^**^  ^^^^'' 
other  part,  and  also  of  certain  freehold  property,  the  lands      A  power  of 
mentioned  in  the  second  count.  copyho^^^^^^ 

In  that  year  a  settlement  was  made  on  the  intended  mar-  will,  may  be 

exercised  bv  a 

riage  of  Elizabeth  Southwell  with  Dr.  Warren.     It  was  ^m  not  re- 
covenanted  that  the  copyhold  estates  should  be  surrendered  fearing  'o  ^« 

"^  1-1  *  surrender 

to  trustees  to  certain  uses  for  the  benefit  of  Dr.  and  Mrs.  creating  the 

Warren,  and  the  survivor,  for  life,  then  for  the  benefit  of  ^T**^'    ^. »« 

'  '  A  power  to 

the  issue  of  the  marriage,  if  any,, and  if  none,  then  to  the  appoint  by 
use  of  such  persons  as  Mrs.  Warren  should  by  deed  or  her  ^landing  co- ' 

last  will  and  testament,  executed  as  therein  mentioned,  not-  verture,mRyhe 

exercised  by 
withstanding  her  coverture,  and  as  if  she  was  sole  and  un-  the  donee  of 

married,  appoint,  and  in  default  of  appointment  to  the  use  '^^  power 
of  Mrs.  Warren  in  fee.  The  freehold  estates  were  conveyed  vtrL 
to  those  uses.     No  such  surrender  to  the  trustees  was  ever  ^^  hfs  rcai^**^ 
made.  estate,  made 

The  marriage  was  solemnized  in  1 777.  posing  of  55 

In  the  year  1779  Frances  Southwell,  the  sister  of  Mrs.  Geo.3,  c.  192, 
t»r     ^-    1  .  1      •       .  J  ^y^  testator 

W.,  died  intestate,  never  having  been  married.  seised  of  free* 

In   1781,  Dr.  and  Mrs.  Warren  executed  a  power  of  JJJ  ^»J^^^*>Py- 

attorney  to  James  Guy,  authorizing  him  to  surrender  the  who  makes  no 

surrender,  to 
the  use  of  his 
will,  the  copyholds  do  not  pass« 
So,  although  the  testator,  having  made  his  will  before,  dies  after  the  passing  ot  the 
act. 
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1833.  copyhold  lands  of  which  she  was  tenant  in  tail,  to  Hum- 
phry Waits^  in  order  to  make  faiai  tenant  to  tlie  pnecipe  in 
a  recovery  intended  to  be  suffered.  Mrs.  Warren,  previously 
to  her  executing  the  power  of  attorney,  was  examined  apart 
from  her  husband  by  the  steward  or  deputy  steward  of  the 
respective  manors.  Recoveries  were  suffered  in  the  courts 
of  the  respective  manors,  in  which  William  Clarke  was  the 
demandant,  Humphry  Watts  was  the  tenant,  and  Doctor 
and  Mrs.  Warren^  by  James  Guy  their  attorney,  were  the 
vouchees.  Immediately  afterwards  William  Clarke  sur- 
rendered the  premises  to  the  same  uses  as  were  specified 
in  the  marriage  setttemetit. 

In  the  same  year,  1781,  and  in  17B2,  Dr.  and  Mrs. 
Warren  surrendered  the  copyhold  lands  of  which  she  was 
seised  in  fee  to  the  same  uses. 

In  the  year  1790  Mrs.  TF^ rre/i  was  admitted  to  certain 
other  copyhold  lauds  in  fee,  of  which  no  surrender  was  af- 
terwards made. 

In  the  year  1 800  Dr.  Warren  died,  never  having  had  issue. 

On  the  1st  of  December,  1802,  Mrs.  Warren  made  her 
will,  duly  executed,  and  thereby  devised  all  her  real  estates, 
and  also  all  her  leasehold  estates,  to  certain  trustees  upon 
the  trusts  therein  mentioned.  By  a  codicil  bearing  even 
date  with  her  will,  Mrs.  Warren  revoked  the  above  devise, 
and  "  as  to  the  rest  and  residue  of  her  real  estates,  and  also 
as  to  all  her  leasehold  estates,^  devised  the  same  to  her  sister 
Mary  for  life,  with  remainder  to  the  lessor  of  the  plaintiff 
and  another  person  in  fee. 

Mrs.  Warren,  at  the  time  of  executing  her  will,  bad  also 
freehold  estates. 

18 16,  Mrs.  Warren  died,  leaving  her  sister  Mary  surviv- 
ing, who  died  in  1825. 

The  court  rolls  of  the  different  manors  were  searched, 
and  only  one  instance  of  a  recovery  suffiered  by  a  feme  co- 
vert, by  attorney,  was  found  ;  but  there  were  many  instances 
in  Mrbich  recoveries  h«d  "been  suffered  hy  attorney  (a). 

(a)  This  case  was  ai^ued  in  Trinity  term  last. 
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Prtiiomj  for  the  plaintiff.    The  ease  branches  iUeif  into        lass. 

two  parts,  the  first  of  which  relates  to  the  entailed  laodsi  in      '^''*^ 

.         ,  Dofc 

the  first  count ;  die  other  to  the  lands  not  entailed,  in  the  «. 

second  count.  Biap. 

I.  As  to  the  entailed  lands.    The  recoveries  suffered  in  First  point. 
the  customary  courts  by  Mrs.  PT,,  jointly  with  her  husband,  y^covery.^ 
were  valid.    It  wiH  be  said  that  a  customary  recovery  in  m 
copyhold  manor  cannot  be  sufiered  by  attorney,  unless  au» 
Ihoriaed  by  some  particular  custom.     But  assuming  that  ihe 
recovery  is  not  regular,  it  is  only  voidable,  and  not  void  in  ^^^^^ 
law,  and  neither  this  nor  any  other  Court  at  Westminster  has 
power  to  try  its  validity.    The  lord  of  the  manor  is  chanceHor 
^Hid  judge  of  his  own  Court,  and  if  there  be  error,  the  appeal 
mutt t  be  to  him.    This  is  laid  down  by  Mr.  Wiitki9is{a); 
smd  it  vras  so  decided  by  the  House  of  Lords  m  the  case  of 
A$h  V.  Rogk,  and  Dean  and  Chapter  of  St.  Pauft  (6). 
The  objection  is  not  tenable,  since  it  goes  to  the  extent  of 
denying  <^t  a  common  recovery  can  be  suffered  by  attoitiey, 

without  an  express  custom,  «o  that  whether  paities  are  male  Appeornnce  m 

^  ^  ,        .  ^  customary 

or  female,  married  or  unmarried,  if  they  ^khiM  happen  to  be  court  by 

abroad  or  ill,  so  that  they  could  not  travel  to  the  Comt,  *"®f"*y* 
there  vi^Hikl  be  a  failure  of  justice,  arising  from  accidentsi 
circumstances.  This  point  once  arose  at  nisi  prius  in 
Wymer  v.  Page  (c),  where  it  was  decided,  that  ^  an  attorney 
may  be  appointed  for  the  purpose  of  suffering  a  recovery  of 
copyhoid  lassds,  a^  of  common  rights  mriess  there  be  an  ex- 
press cuflflom  to  the  contrary.**  Lord  Elleniorongh  said,  he 
thought  this  point  too  plain  to  be  reserved ;  but  leave  was, 
liowever,  given  to  Mr.  Abiott  to  move,  if  he  thoaght  "die 
point  eapaUe  of  argmnent.  [Pnrlte,i.  There  is  evidence 
enough  in  this  case,  ot  tbe  custom  to  appoint  an  alleniey, 

if  ihat  were  necessary.    Tbe  'dificuky  is,  whether  a  feme  Appearance  of 

-I     mi  •         •«■  •  .      f«™®  covert  by 

-covert  can  -appomt  un  attorney.]     1  nts  win,  pentaps,  i>e  attorney. 
admitted.    After  this  decision  tbe  act  of  47  Creo.  3,  s.  £, 

(<l)  t  WflCk.  Copyh.  93.  Abr.  110;  and   see  Watkiai  on 

(b)  t  Vemon,  367;    1  £q.  Ca.     Copybold^  166. 

(c)  1  Sunki^  V.  P.C  9. 
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1833.  cap. 48  (a)y  passed  to  enable  common  recoveries  to  be  suffered 
in  copyhold  or  customary  courts  by  attorney,  l^his  might 
be  before  the  act  passed.  It  was  thought  necessary  also  to 
pass  another  act,  applicable  to  recoveries  to  be  suffered  by 
attorney  in  Courts  of  ancient  demesne  (6);  but  this  was 
clearly  unnecessary,  as  appears  from  the  books.  At  com* 
mon  lawy  long  before  any  statute  was  passed  on  the  subject^ 
a  party  who  could  shew  that  he  was  unable  conveniently  to 
appear  in  person,  might  cast  an  essoign  by  his  servant,  and 
when  once  he  had  appeared  in  Court  per  responsalem, 
as  it  is  called,  the  demandant,  in  a  writ  of  right,  might 
proceed  and  get  judgment.  The  whole  of  the  chapter  on 
Essoigns,  in  Bracton{c),  proceeds  upon  this  assumption. 
And  the  first  section  of  the  ISth  chapter,  which  is  entitled 
''Qualiter  essoniatus  venire  debet  ad  turrim  London,  et 
quando,  vel  mittere  responsalenC*  shews  that  this  was  the 
mode  of  proceeding  ((2). 

And  it  would  be  singular  enough  if  this  were  not  so ;  be- 
cause otherwise  if  the  writ  were  brought  against  a  man  who 
was  abroad,  his  lands  might  be  taken  into  the  hands  of  the 
party  by  the  grand  or  petit  cape  (e).  The  only  question  has 
been  in  such  cases,  whether  the  party  had  been  duly  consti- 
tuted responsalis.  Nothing  is  to  be  found  in  all  the  books 
which  contravenes  this  authority  as  applied  to  copyhold 
manors.  Afterwards  came  the  various  statutory  regulations, 
by  which  it  is  provided,  that  only  persons  duly  qualified,  and 
entitled  to  practice  as  attorneys,  should  appear  to  either  of 
the  processes  that  are  issued  out.  If  this  had  been  an  ad- 
verse proceeding  against  Dr.  and  Mrs.  Warren^  unless  they 
could  name  some  one  to  appear  for  them,  they  would  have 
lost  the  land  by  default,  even  although  this  was  the  property 
of  a  married  woman.  If  the  instrument  would  have  been 
sufficient  to  authorize  an  attorney  to  defend  an  adverse  action, 
it  may  surely  be  regarded  as  sufficient   to  authorize  the 

(a)  If^er  V.Page  however  was         (c)  Fol.  dS4,  b.     £J.  1569* 
decided  in  1814,  (54  Geo.  3.)  {d)  Fol.S59^  a.    Ed.  15694 

(6)  59  Geo.  3.  c.  80.  (e)  Com.  Dig.  Process  (D.  4.) 

(D.  5.) 
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suffering  of  a  common  recovery,  which  is  a  common  as-  1833. 
surance.  The  husband  may  appoint  an  attorney  for  his 
wife,  and  in  some  particular  cases  the  wife  may  apply  to 
the  Court  to  enable  her  to  appohit  an  attorney  for  herself 
to  defend  her  interests  (a).  In  the  Common  Pleas,  when 
a  common  recovery  is  suffered,  a  writ  of  dedimus  potes- 
tatem  de  attomato  faciendo  is  granted,  to  take  the  ex- 
amination and  acknowledgment  of  the  parties,  and  this  is  the 
form  of  the  proceeding :  ^*  A,j  B,,  and  C.  his  vnfe,  put  in 
their  place  C.  D.  to  be  their  attorney  against  D.  £.,  to  gain 
or  lose  in  a  plea  of  land."  In  an  adverse  action  this  is  the 
only  preliminary  proceeding.  But  where  a  common 
recovery  is  suffered,  by  the  rules  of  the  Court,  and  not 
by  any  act  of  parliament,  it  is  requisite  that  commis- 
sioners should  examine  the  wife  apart  from  her  husband, 
and  return  a  certificate  to  the  Court.  In  this  case  all  has 
been  done  which  the  rules  of  Court  require.  In  each  manor 
Court  there  is  a  letter  of  attorney  executed  by  the  wife,  au- 
thorizing a  surrender  of  the  premises.  This  letter  of  attor- 
ney, which  the  wife  could  understand,  may  surely  be 
considered  as  solemn  and  binding  as  if  the  surrender  by 
her  had  been  taken  by  the  steward,  especially  when  it  is 
considered  that  the  recovery  is  for  her  benefit,  and  enlarges 
her  power.  It  is  admitted  that  a  married  woman  cannot 
make  a  deed ;  but  it  is  submitted  that  this  instrument  suffi- 
ciently testifies  to  the  customary  court,  that  the  wife  con- 
sented to  the  suffering  of  the  recovery.  By  9  &  1 0  Will.  3,  no 
common  recovery  can  be  reversed  or  avoided  for  any  defect, 
unless  the  suit  for  reversing  such  recovery  be  commenced 
within  20  years  after  the  suffering  of  the  recovery.  The  lord, 
therefore,  after  the  lapse  of  20  years,  cannot  be  called  upon  to 
falsify  this  recovery.  The  lord's  court  is  the  proper  juris- 
diction to  try  the  validity  of  this  recovery.  In  Fitter's 
Abridgment,  there  is  no  instance  in  which  an  objection  has 
been  raised  to  a  recovery,  that  it  was  suffered  by  attorney  ; 
and  in  Viner^s  Abridgment,  title  False  Judgment  (6),  it  is 
iaid,  '*  But  copyholders  of  land  in  ancient  demesne,  at  the 
(a)  Vide  Com.  Dig.  title  Receipt  (A.  3.)  (b)  (B)  pi.  10. 
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will  af  the  lord,  mu9t  sue  by  bill  in  the  lord's  couri ;  and 
•hall  make  protestation  to  sue  there  in  the  nature  of  what 
writ  he  will.  But  though  false  judgment  be  given,  he  shall 
Qot  bavewritof  false  judgment  at  common  law."  The  judg« 
ment  in  Holland  v«  Jackson  (a)  establithos  also  that  the 
lord's  court  is  the  proper  place  to  try  this  question.  In  an 
anonymous  case  in  Dyer{b\  upon  a  writ  of  false  judgment^ 
one  objection  w*as,  that  the  tenant,  who  was  under  91 »  bad 
appointed  an  attorney ;  but  there  never  has  been  a  case  in 
which  it  has  been  objected  that  the  husband  and  wife  made 
an  attorney. 

Then  aa  to  the  effect  of  Mrs.  Warren's  will.  The  ob* 
jection  to  the  will  aa  to  part  of  the  property  devised  is, 
that  there  was  no  surrender  to  the  uses  of  the  will ;  and 
as  to  other  part  of  the  property^  that  Mrs.  Warren  had  a 
power*  and  that  as  the  will  contains  no  reference  to  that 
power,  it  cannot  operate  as  an  execution  of  it. 

As  to  the  latter  objection,  it  is  submitted  that  55  Geo.  3,  c. 
-19S,  which  renders  a  surrender  to  the  uses  of  a  will  unneoea* 
sary,  provides,  not  for  the  state  of  the  ownership  at  the  time 
of  makmg  the  will,  but  for  the  state  of  the  ownership  at  the 
time  of  the  death  of  the  testator.  It  is  admitted  by  the 
plaintiff,  that  previously  to  the  passing  of  this  statute,  if  a 
party  had  made  a  will,  and  devised  hia  copyhold  property 
specifically,  yet  unless  he  had  made  a  surrender  to  the  use 
of  his  will«  the  copyholds  would  not  have  passed.  The  ob- 
ject of  the  statute  was,  that  from  thenceforward  no  person 
should  be  under  the  necessity  of  makiug  a  surrender  in  order 
to  give  effect  to  his  testamentary  intentions.  The  statute 
makes  the  will  effectual,  "although  no  surrender  shall  have 
been  made  to  the  usea  of  the  last  will  and  testament  of  such 
person^  as  the  same  would  have  been  if  a  surrender  had 
been  made  to  the  uses  of  such  will."  It  may  be  urged  on 
behalf  of  the  defendant,  that  if  this  construction  is  adopted, 
•the  general  words  in  this  will  will  be  applied  to  copyholds, 


(a)  Bridgm.  Rep.  69. 


(^)T.T.9\Eto.rol.  96e,b. 
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although  the  testatrix  had  freehold  land  to  aatisfy  the  words 
of  the  will.  In  Doe  y*  Ludiam  (a),  the  chief  justice,  after 
reviewing  all  the  authorities  on  this  subject^  held  that  this 
statute  puts  the  testator  precisely  in  the  same  condition  as 
if  be  bad  made  a  surrender  to  the  use  of  his  will.  Anj 
other  construction  would  render  the  act  nugatory;  for  where 
general  words  were  used  by  a  testator  having  freeholds  and 
copyholds,  before  the  copyhold  can  pass,  they  uiust  have 
been  surrendered  to  the  use  of  his  will. 

As  to  the  second  objection,  that  the  power  wat  not  Second  point: 
exercised;  the  right  of  disposition  possessed  by  Mrs«  War-  i\ol^'^^^„^ 
ten  was  not  a  power  in  the  strict  sense  of  the  word,  but  it 
was  a  species  of  modified  ownership^  The  doctrine  of 
powers  is  foreign  to  copyhold  lands.  In  strictness  the  law 
does  not  recognise  a  power  in  copyholds.  If  this  case  had 
arisen  before  the  Statute  of  Uses,  the  right  of  disposition 
would  have  been  treated  and  called  a  restricted  ownership, 
and  that  statute  can  make  no  difference.  Supposing  the 
will  did  not  exercise  the  restricted  right  of  disposition,  it 
would  operate  on  the  fee  limited,  subject  to  the  exercise  of 
that  right  of  disposition. 

Ihlleii,  contri.    There  are  different  grounds  of  objection 
to  the  plaintiff's  right  to  recover,  in  reference  to  different 
properties  which  are  the  subject  of  this  case.    The  lands 
in  the  first  count  are  lands  held  in  tail ;  the  lands  in  the  second 
count  the  plaintiffs  take  as  coparceners  in  fee.     The  lessor 
of  the  plaintiff  has  no  right  to  the  lands  comprised  in  the 
aecond  count  of  the  declaration,  except  under  the  will  of 
Mrs.  WarriH'j   and  then  the  question  is,  whether  Mrs. 
TFiorreit  had  any  power  to  dispose  of  the  lands ;  and  that 
turns  on  the  question  whether  there  was  any  valid  recovery 
suffered  by  her,  because  if  there  was  no  valid  recovery  there 
was  no  power  of  appointment.     Then  with  respect  to  the 
lands  mentioned  in  the  first  count  of  the  declaration,  there 
is  this  further  difficulty,  viz.  that  as  the  lands  were  surren- 
dered to  certain  uses  which  she  M'as  to  appoint,  her  will  is 

(a)  7  Bingh.  375;  5  Moore  &  Payne,  48. 
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1833.  a  valid  execution  of  the  power;  and  there  is  also  this 
objection,  that  the  general  words  used  in  the  will  dispos- 
ing of  all  her  real  estates  will  not  pass  copyhold  lands. 
This  objection  also  applies  to  the  lands  in  the  first  count. 
[Denman,  J.  For  the  present  you  had  better  apply  your 
attention  to  the  first  objection.]  The  words  used  are 
general  words  disposing  of  all  her  real  estate.  By  this 
devise  the  copyholds  will  not  pass,  since  there  is  no  re* 
ference  to  the  power,  and  the  devise  does  not  profess  to 
be  in  execution  of  the  power. 
First  point.  Then  as   to  the  question  whether  a  valid  recovery  has 

been  sufifered.  There  was  no  valid  recovery,  not  for  the 
reason  supposed  on  the  other  side,  but  because  there 
was  no  valid  surrender,  and,  consequently^  no  good  tenant 
to  the  praecipe  (a).  This  is  not  an  error  in  form  which 
the  law  may  correct.  The  surrender  for  the  purpose  of 
making  a  tenant  to  the  praecipe,  is  a  surrender  by  power  of 
attorney  executed  by  Dr.  Warren  and  his  wife,  and  the 
attorney  had  no  power  to  make  a  valid  surrender.  Autho- 
rities have  been  cited  for  the  purpose  of  shewing  that  if 
there  be  an  error  in  form  it  must  be  decided  by  the  lord  in 
his  own  court.  This  may  be  so  in  cases  where  it  is  neces- 
sary to  reverse  a  recovery ;  but  that  is  not  the  case  here. 
By  10  &  11  Will.  3,  cap.  14,  the  time  in  which  a  recovery 
can  be  reversed  is  limited  to  twenty  years.  This  statute 
does  not  apply  where  there  is  a  had  tenant  to  the  pracipe. 
The  statute  only  takes  effect  where  there  has  been  an  error 
in  the  proceedings.  Roe  v,Saldwere{b)  shews  that  this 
Court  will  deal  with  a  recovery  of  copyhold  lands  in  the 
same  manner  as  they  would  with  freehold.  A  great  many 
old  authorities  have  been  cited  for  the  purpose  of  shewing 
that  parties  may  appear  by  attorney.  It  is  not  disputed  that 
a  recovery  may  be  suffered  by  attorney,  or  that  parties  may 


(a)  Though  a  recovery  of  a  copy-  the  plaint  is  often,  though  iocor- 
hold  is  not  suffered  upon  any  writ  of  rectly,  called  tenant  to  the  pr^pe. 
praecipe  cjuodreddat,  the  tenant  to         (b)  5  T*  R..104. 
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give  a  power  of  attorney  for  the  purpose  of  making  a  sur-  i833. 
render,  provided  the  party  be  competent;  but  Mrs.  Warren 
was  not  competent  to  make  this  power  of  attorney.  Then 
it  was  said,  suppose  an  adverse  real  action  had  been  brought 
against  Dr.  Warren  and  his  wife,  and  they  had  not  appeared, 
the  land  of  the  wife  might  have  been  seised ;  that  is  not  the 
case  here.  In  HoUand  v.  Jackson  the  point  was,  whether 
the  appearance  in  an  action  by  a  feipe  covert  was  any  ground 
of  reversal;  but  that  is  not  the  ground  taken  here.  What  is 
contended  for  is,  that  the  power  of  attorney  for  the  purpose 
of  making  a  valid  surrender  cannot  be  given  by  a  married 
woman.  In  Watkins  on  Copyholds  (a),  it  is  said, ''  husband 
and  wife  may  together  surrender  the'  wife's  lands ;  she  being 
on  such  surrender  examined  apart  by  the .  stew^ard,  though 
such  steward  be  only  by  parol,  and  that  without  any  special 
custom  to  warrant.  So  a  steward  may  depute  another  to 
take  such  surrender  and  to  examine  the  feme  covert.  In  a 
subsequent  page  (6),  it  is  said,  ^*  a  person  non  compos,  under 
coverture,  or  an  infant,  cannot  make  an  attorney  by  the  com- 
mon law,  nor  can  they  be  enabled  by  custom."  In  some 
cases  indeed  an  attorney  may  be  appointed  by  the  husband  for 
himself  and  his  wife,  but  that  cannot  be  done  in  the  present 
instance.  The  wife  must,  on  her  surrender,  be  separately 
examined  by  the  steward,  to  prevent  the  coercion  of  the 
husband;  this  would  be  frustrated  by  his  appointment  of 
an  attorney,  for  a  person  cannot  be  examined  by  deputy. 
By  9  Geo,  1,  cap.  29,  s.  1,  a  feme  covert  may  make  an 
attorney  for  the  purpose  of  admission  to  copyholds,  and  by 
47  Geo,  3,  sess.  2,  cap.  8,  for  the  purpose  of  suffering  a 
recovery  of  them.  If  a  feme  covert  could  appoint  an  attor- 
ney in  the  way  which  has  been  done  here,  these  statutes, 
passed  to  authorize  a  feme  covert  to  appoint  an  attorney, 
would  have  been  unnecessary. 

The  10  &  11  W,  3,  c.  14,  which  limits  the  reversal  of  a 
recovery  to  twenty  years,  does  not  apply  where  there  has 
been  no   good  tenant  to  the  praecipe.     This  statute  was 

(a)  Vol.  i.  p.  C3.  (6)  lb.  p.  66. 

VOL.  II.  Y  Y 
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1833.  made  for  the  purpose  of  limiting  the  time  within  which  a 
writ  of  error  should  be  brought  for  the  reversal  of  a  6ne 
and  commou  recovery,  or  an  adverse  judgment.  This  is 
apparent  from  the  14  Geo.  2,  c.  20,  s.  5,  which  was  passed 
for  the  preventing  recoveries  from  being  set  aside,  in  conse- 
quence of  losing  the  means  of  evidencing  the  making  a  tenant. 
Second  point.  Under  the  original  surrenders  which  are  set  oat,  there 
is  a  limitation  to  the  right  heirs  of  Henry  Souihweil^ 
and  it  is  contended  that,  inasmuch  as  at  the  time  when 
the  will  was  made,  Mrs.  Warren  was  the  customary  heir 
of  Henry  Southwell,  she  had  the  ownership  in  fee  in 
the  remainder,  which  would  pass  by  her  will ;  and  therefore 
it  is  contended  that  it  is 'unimportant  whether  the  recovery 
was  valid  or  not.  This  raises  the  point  with  respect  to 
the  lands  mentioned  in  the  first  count  of  the  declaration, 
as  to  the  power  of  appointment ;  whether  the  general 
words  ''all  my  real  estate,"  would  be  sufficient  to  pass 
copyhold  estates.  The  words  of  the  power  of  appoint- 
ment are, ''  to  the  use  of  such  person,  for  such  estate  as  Eli" 
zabeth,  the  wife  of  the  said  Doctor  Warren,  by  any  deed 
&c.,  or  by  her  last  will,  should,  notmthstanding  her  caters 
ture,  and  asif  $he  xs>ere  sole  and  unmarried,  appoint*^ 
Power  to  be  The  first  objection  is,  that  the  power(a)  could  not  be 
ing  coverture,   executed  when  Mrs.  Warren  ceased  to  be  a  feme  covert. 

The  will  is  dated  in  1802,  when  Mrs,  Warren  was  in  her 
widowhood.  There  does  not  appear  to  be  any  decision 
upon  this  point.  {Denman,  C.  J.  Surely  it  is  only  meant 
that  her  coverture  shall  not  stand  in  the  way  of  any  exercise 
of  the  power.]  This  is  not  very  material. 
Non  execution  The  substantial  objection  is,  that  the  will  is  not  an  exercise 
general  devise.  ^^  ^he  power,  because  there  is  no  reference  to  it  in  the  will, 

and  the  devise  is  general  ^'  of  all  her  estate,"  and  there  are 
other  estates  to  satisfy  the  devise.  It  is  said  that  this  is  not, 
properly  speaking,  a  power,  but  a  modification  of  the  owner- 
ship.  Whatever  it  be  called,  the  same  rule  will  apply.  The 
only  question  is,  did  Mrs.  Warren  intend  to  avail  herself  of 
the  right  of  disposition  which  she  possessed  ?     [Parke,  J.  re- 

(fl)  Ante,  679. 


Doe 

V, 
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ferred  to  Doe  d.  Hickman  v.  Hickman  (a)].  Driver  v.  Thomp^  1933. 
son  (b),  shews  that  the  will  could  not  be  a  valid  execution  of 
the  power.  Then  the  question  arisesi  whether  or  not,  under 
the  devise  of  ^'all  my  real  estate,''  the  copyholds  pass,  Mrs*  Bird, 
Warren  at  the  time  having  also  freehold  estates.  It  is  not 
necessary  to  impugn  the  decision  in  Doe  v.  LtiJ/am,  although 
it  has  been  a  good  deal  canvassed.  The  cases  which  have 
been  decided,  with  respect  to  leasehold  estates,  are  applica- 
ble. In  Rose  v.  Bartlett  {c\  it  was  held ''  that  if  a  man  hath 
lands  in  fee  and  lands  for  years,  and  deviseth  all  his  lands  and 
tenements,  the  fee  simple  lands  pass  only,  and  not  the  lease 
for  years :  and  if  a  man  hath  a  lease  for  years  and  no  fee  sim- 
ple, and  deviseth  all  his  lands  and  tenements,  the  lease  for 
years  passeth ;  for  otherwise  the  will  should  be  merely  void." 
The  authorities  are  collected  in  Powell  on  Devises  (^d). 
Id  Chapman  v.  Hart  (e),  it  was  said  by  Lord  Hardwicke, 
^'  Suppose  a  case  (which,  though  I  do  not  know  to  be 
determined,  I  should  not  doubt  to  determine  so)  of  a 
person  seised  of  freehold  and  copyhold  in  D.,  who  surren* 
ders  to  the  use  of  his  will,  and  devises  all  his  lands  and 
tenements  in  D.  to  a  child,  there  being  a  surrender,  both 
freehold  and  copyhold  would  pass,  if  the  will  was  duly  exe- 
cuted according  to  the  statute  of  frauds :  but  if  no  surren- 
der to  the  use  of  the  will,  only  the  freehold  would  pass;  to 
which  lands  and  tenements  generally  mentioned  shall  be 
applied,  there  being  no  surrender  to  the  use  of  a  will  to 
shew  a  different  intent."  The  case  which  Lord  Hardtoicke 
states  not  to  have  been  determined,  has  since  been  decided  in 
Sampson  v.  Sampson  (/).  In  Hartly  v.  Hurle  (g),  the  gene- 
ral doctrine  was  acquiesced  in  by  the  Court.  Powell  says  {h\ 
^'  he  is  not  aware  that  it  has  ever  been  expressly  decided 
that  the  rule  in  Ron  v.  Bartlett,  excluding  leaseholds  where 
the  devisor  has  freeholds,  applies  where  he  has  freeholds  at 

(o)  AntCy  vol.  1.  T80;  4  Barn.  &  (c)  1  Vez.  sen.  272. 

Adol.  56.  ij)  2  Ves.  &  D.  337. 

{b)  4  Taunt.  294.  {g)  5  Ves.  540. 

(c)  Cro.  Car.  292.  (A)  2  Pow.  Devises,  137. 

(d)  Vol.  ii.  p.  127. 

Y  y  2 
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1833.  the  time  of  the  will,  but  not  at  his  death;  so  that  in  event 
the  devise  had  nothing  but  leaseholds  to  operate  upon :  but 
there  can  be  no  difficulty^  it  is  conceived,  even  in  the  absence 
of  decision,  in  con6dently  asserting  that  the  rule  extends  to 
such  a  case;  inasmuch  as  it  is  the  intention  of  the  testator 
at  the  period  of  making  the  will,  which  is  the  point  to  be 
ascertained,  and  which  cannot  of  course  be  evinced  by  sub* 
sequent  events."  Doe  v.  Ludlanif  and  55  Geo.  3,  c.  19^,  have 
been  referred  to  (a).  If  it  was  the  intention  of  the  party,  at 
the  time  of  making  the  will,  not  to  pass  the  copyholds, 
that  intention  cannot  be  altered  by  the  passing  of  the  act. 
Equity  will  supply  the  want  of  a  surrender  in  favour  of  a 
wife,  child,  or  creditors,  where  there  is  a  specific  devise 
of  copyhold;  but  not  where  the  devise  is  of  all  the  real 
estate,  and  the  testator  has  freeholds  and  copyholds.  The 
Courts  of  Equity  act  upon  the  principle  in  the  latter  case, 
that  because  the  copyholds  were  not  surrendered  by  the 
testator  to  the  uses  of  his  will,  it  was  not  his  intention  to 
devise  them.  This  was  the  rule  before  the  passing  of  55 
Geo,  3,  and  that  statute  can  make  no  difference.  [Parke,  J. 
Suppose  the  copyholds  M'ere,  after  making  the  will,  sur- 
rendered to  the  use  of  the  will,  you  admit  they  would  pass]. 
The  surrender  would  amount  to  a  republication  of  the  will, 
Heylyn  v.  Heylyn{b).  All  the  cases  go  upon  the  principle 
of  intention,  and  that  the  surrender  shews  an  intention  to 
devise :  Byas  v.  Byas  (c),  and  the  other  cases  collected  in 
Powell  on  Devises  (d).  The  statute  only  did  away  with  the 
defect  of  a  surrender,  it  cannot  be  contended  that  the  sta- 
tute would  make  the  copyholds  pass,  whether  the  testator 
intended  it  or  not.  In  Doe  v.  Bartle{e\  the  Court  decided 
that  the  statute  only  supplied  the  want  of  a  formal  surren- 
der. The  cases  which  have  been  determined  since  the 
passing  of  the  statute,  shew  that  it  is  the  intention  of  the 
party  which  is  to  govern  the  construction,  TFAtVe  v.  Vitiy(f). 
In  Doe  V.  Ludlam,  the  will  was  made  since  the  statute,  and 

(fl)  Suprei,  684,5;  infrd,  695.  (d)  Vol.  ii.  p.  121, note  (r) 

(b)  Cowp.  130.  (e)  5  Barn.  &  Aid.  492- 

(r;  2  Vez.  sen.  164.  (/)  2  Russell,  484. 
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if  the  remarks  of   Tindal,  C.  J.,  as  to  the  intention,   are         i8ds. 
taken  to  apply  to  ^bat  was  the  intention  at  the  time  of  the 
making  of  the  will,  that  case  is  an  authority  for  the  defend- 
ant.    There  is  one  other  case  decided  since  the  passing  of 
the  statute,  Wentworth  v.  Cox  (a),  which  is  in  conformity 
with  the  previous  cases.    The  present  case  comes  precisely 
to  this  pointy  which  has  been  very  frequently  decided,  viz. 
that  where  there  has  been  no  surrender  to  the  use  of  a 
willy  the  Court  will  not  presume  an  intention  of  passing 
copyholds  unless  the  will  would  otherwise  be  inoperative. 
There  has  been  no  surrender  in  this  case,  and  therefore  it 
was  not  the  intention  of  the  testatrix  that  the  copyholds 
should  pass.     If  that  be  so,  the  passing  of  the  statute  ten 
or  fifteen  years  after  the  making  and  publishing  of  the  will, 
would  not  supply  an  intention  which  did  not  originally  exist. 
The  object  of  the  legislature  was  not  to  defeat  the  intention 
of  the  testator,  where  it  really  was  his  intention  not  to  pass 
the  copyhold.     [Denman,  C.  J.  The  words  are,  "  And  as 
to  all  the  rest  and  residue  of  my  real  estates,  and  also  as  to 
all  my  leasehold  estates  whatsoever."    Might  not  the  men- 
tion of  the  words  "  leasehold  estates/'  in  contrast  with  the 
words  ''  real  estates,"  import  that  the  testatrix  intended  to 
pass  all  the  property  over  which  she  had  a  right  of  disposi- 
tion.]    The  leasehold  estates  would  not  pass  under  the 
general  devise.     But  it  does  not  follow  that  the  testatrix 
intended  her  copyhold  estates  to  pass,  which  she  had  not 
surrendered  to  the  uses  of  her  will. 

PresloM,  in  reply.  The  only  objection  to  the  recovery  is, 
that  there  was  no  good  tenant  to  the  praecipe.  The  hus- 
band in  this  case  was  seised  in  right  of  his  wife,  and  with- 
out the  concurrence  of  the  wife  could  make  a  good  tenant 
to  the  praecipe.  Sir  John  Robinson  v.  Comyns  {b)  is  an  au- 
thority for  this  position,  which  is  fully  established. 

This  brings  the  case  to  the  question,  whether  the  lan- 
guage of  the  will  is  sufficient  to  pass  copyholds.  Here 
there  are  two  descriptions  of  property,  part  which  was  not 

(a)  C  Madd.  363.  (6)  Cases  temp.  Talbot,  16^. 
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18SS.  comprised  in  the  surrender  to  the  uses  of  the  will,  and 
which  was  not  surrendered;  and  other  part  which  has  been 
surrendered.  If  a  person  has  an  equitable  estate  in  copj- 
hoid  lands,  and  in  his  will  uses  general  words,  the  copyhold 
lauds  will  pass,  because  the  testator  has  the  power  to  give 
them.  If  the  testator  happen  to  be  seised  of  the  legal 
estate,  then  in  such  a  case  the  copyhold  land  will  not  pass 
without  a  surrender,  because  the  party  has  not  at  law  a 
power  without  surrender  to  dispose  of  them.  If  the  tes- 
tator having  the  legal  estate,  however,  makes  a  surrender, 
then  the  land  does  pass,  because  he  has  at  law  the  power 
to  dispose  of  them.  The  rule  at  law  therefore  is,  that  by 
the  general  words  in  a  will,  **  real  estate,"  copyholds  will 
pass  if  the  testator  has  at  law  the  power  of  disposing  of 
them.     Mrs.  Warren  had  the  right  of  disposition. 

It  is  said  that  it  requires  express  language  to  exercise  the 
right  of  disposition.  The  testatrix  acquired  the  right  to 
make  a  will  with  the  intention  of  exercising  it.  By  her 
will  she  has  disposed  of  all  her  real  estate,  and  as  the  copy- 
hold property  is  a  portion  of  the  real  estate,  it  will  be  un- 
just to  prevent  the  copyhold  from  passing.  It  has  been 
said  that  she  had  only  a  right  of  disposition  whilst  she  was 
covert;  but  a  dispensation  from  one  disability  cannot  ope- 
rate as  imposing  another.  It  is  not  contended  that  Doe  v. 
Ludlam  has  in  terms  decided  this  case;  but  it  decides  this, 
that  the  words  of  the  act  are  sufficient  to  enable  the  Court 
to  read  the  will  as  if  there  had  been  a  surrender  to  the  uses 
of  the  will.  If,  subsequently  to  the  making  of  the  will,  and 
to  the  passing  of  the  statute,  the  testatrix  had  gone  to  the 
steward  of  the  manor  for  the  purpose  of  making  a  surrender, 
she  would  have  been  told  that  it  was  unnecessary. 

The  words  of  the  act  are,  ''  Every  disposition  or  charge 
made,  or  to  be  made,  by  any  such  last  will  and  testament^ 
by  any  person  who  shall  die  after  the  passing  of  this  act,  of 
any  such  copyhold  tenements,  shall  be  as  effectual  to  all  in- 
tents and  purposes,  although  no  surrender  shall  have  been 
made,  as  it  would  have  been  if  a  surrender  had  been  made.'' 
It  was  never  intended  to  give  effect  to  wills  of  persons  who 
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bad  died  before  tbe  passing  of  the  act.  The  plain  mean-  i833. 
iDg  of  tbe  act  is,  that  every  will  made  by  a  person  who 
should  die  after  the  passing  of  the  act,  concerning  his  copy- 
hold lands,  should  be  as  valid  as  if  he  had  made  a  surrender 
to  the  uses  of  his  will.  The  legislature  has  done  that  for 
the  parties  which  otherwise  they  would  have  been  obliged 
to  do  for  themselves.  [Littledale^  J.  The  third  section 
seems  rather  against  that,  for  it  says,  ''That  nothing  herein 
contained  shall  be  construed  to  render  valid  or  effectual  any 
devise  or  disposition  of  any  copyhold  lands  which  would 
be  invalid  or  ineffectual  if  a  surrender  had  been  made  to 
the  uses  of  a  will."]  The  meaning  of  that  clause  is,  that 
nothing  is  dispensed  with  except  the  making  of  a  surrender. 
Unless  the  statute  was  intended  to  apply  only  to  wills 
already  made,  why  was  there  a  reference  to  the  persons  who 
should  die  after  the  passing  of  the  act?  The  legislature 
thought  it  was  better  to  give  effect  to  wills  without  a  sur- 
render, than  to  oblige  the  public  to  make  surrenders  to  the 
use  of  their  wills.  Besides  the  act  in  terms  refers  to  wills 
made,  as  well  as  to  mils  to  be  made. 

Cur,  adv.  vult, 

Denmat),  C.  J.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court.  The  Lord  Chief  Justice,  after 
stating  tbe  facts  as  above  (a),  proceeded  as  follows: — 

Upon  this  state  of  facts  three  questions  were  raised  in 
argument. 

First,  Whether  the  recovery  suffered  in  1781  was  valid. 

Secondly,  Whether  Mrs.  W atretic  will  was  a  valid  exe- 
cution of  the  power  contained  in  the  surrenders  made  in 
the  years  1781  and  1782:  and, 

Thirdly,  Whether  Mrs.  Warreii^  will  was  sufficient  to 
pass  the  lands  to  which  she  was  admitted  in  1790,  having 
been  made  before  the  passing  of  the  b5  Geo.  3,  c.  19^, 
although  she  died  subsequently  to  that  act. 

With  respect  to  the  first  question,  it  was  objected  that 

(a)  St^rd,  679. 
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1833.        the  recovery  was  void,  because  a  married  woman  could  not, 
previously  to  the  47  Geo.  S,  sess.  2,  c.  8,  appear  and  suffer 
a  recovery  by  attorney,  and  because  there  was  not  a  good  te- 
nant to  the  plaint,  inasmuch  as  the  power  of  attorney  to 
First  point.       James  Guy  was  void  as  regarded  Mrs.  Warren,  who  was 

then  a  married  woman;  and  inasmuch  as  her  husband 
could  not  appoint  an  attorney  for  her,  for  the  purpose 
of  making  a  surrender. 

It  was  answered,  that  a  recovery  suffered  by  a  married 
woman  by  attorney,  is  at  all  events  not  void,  but  voidable 
only  by  petition  to  the  lord ;  and  that  the  statute  10  &  11 
Will,  i),  c.  14,  limits  reversal  of  recoveries  to  20  years,  which 
period  has  long  elapsed  ;  and  that  there  was  a  good  tenant 
to  the  plaint,  because,  admitting  that  the  power  of  attorney 
was  void,  as  the  act  of  Mrs.  Warren,  and  that  her  husband 
could  not  appoint  an  attorney  for  her  for  the  purpose  of 
surrender,  (as  is  expressly  laid  down  in  Watkins  on  Copy- 
holds{a),)  yet  that  the  power  of  attorney  was  valid  as  the  act 
of  Dr.  Warren,  and  that  the  husband  has  such  an  interest 
in  his  wife's  copyhold  lands,  as  that  he  may  pass  them  by 
surrender  during  the  joint  lives  of  himself  and  his  wife, 
though  such  a  surrender  will  not  operate  as  a  dbcontinu* 
ance  of  his  wife's  estate. 

We  are  of  opinion  that  this  is  the  true  answer  to  the 

objection;  that  the  act  of  the  husband  was  sufficient  to 

make  a  good  tenant  to  the  plaint;  and  that  the  recovery, 

not  having  been  reversed  within  QO  years,  is  good. 

Second  point*        With  respect  to  the  second  question,  it  was  objected, 

that  the  will  was  not  a  good  execution  of  the  power  con- 
tained in  the  surrenders  of  1781  and  1782,  for  two  reasons; 
first,  because  it  does  not  refer  to  the  power  nor  the  subject 
of  it;  and  secondly,  because  the  power  extends  only  to 
the  period  of  Mrs.  Warren*$  coverture,  whereas  the  will 
was  made  after  she  became  a  widow. 

It  it  true  that  the  will  is  in  general  terms,  and  does  not 
refer  either  to  the  power  or  the  subject  of  it;  it  is  also  true 

(a)  VoL  i.  p.  65, 
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that  there  is  other  property  upon  which  it  would  operate ;         183S. 

but  ia  regard  to  copyholds,  such  a  clause  in  a  surrender  is 

not  strictly  a  power,  but  a  mode  of  rendering  the  lands 

devisable ;  and  it  is  not  essential  that  the  will  should  refer 

to  the  surrender;  MarwoocTs  case  (a).    Then  as  to  the  time  a  clause  in  a 

of  the  execution,  we  are  of  opinion  that  the  power  is  not  g^^p^r  JJJ/. 

restricted  to  the  time  of  Mrs.  Warren^s  coverture.     The  thorizing  ces- 

words  are  not  during  her  coverture,  or  whiUt  she  shall  be  ("^^evrse  not 

covert ;  but  notwithstanding  her  coverture,  and  as  if  she  strictly  a 

were  sole  and  unmarried ;  they  were  plainly  intended   to 

enable  her  to  make  a  will  whilst  married  as  if  she  were 

sole,  but  not  to  disable  her  if  she  should  actually  become 

sole. 

With  respect  to  the  third  question,  there  is  more  diffi-  Third  point, 
culty.  In  Doe  d.  Clarke  v.  Ludlam[b)  it  was  held,  that 
copyholds  would  pass  under  general  words  in  a  will  made 
since  55  Geo,  3,  c.  192,  although  there  had  been  no  sur- 
render ;  but  it  does  not  follow  that  they  will  pass  under 
such  words  in  a  will  made  previously  to  the  statute. 
We  have  not  found  any  authority  upon  the  point;  but 
looking  to  the  state  of  the  law  previous  to  the  statute,  and 
to  the  words  of  the  statute,  we  are  of  opinion  that  this 
will  is  not  a  disposition  or  devise  of  the  copyhold  lands  to 
which  Mrs.  Warren  was  admitted  in  1790,  and,  therefore, 
that  the  statute  does  not  cure  the  want  of  a  surrender. 
The  words  of  the  statute  are,  ''  that  in  all  cases  where,  by 
the  custom  of  any  manor  in  England  or  Ireland,  any  copy- 
hold tenant  of  such  manor  may,  by  his  or  her  last  will  and 
testament,  dispose  of  or  appoint  his  or  her  copyhold  tene- 
ments, the  same  having  been  surrendered  to  such  uses  as 
should  be  declared  by  such  last  will  and  testament,  every 
disposition  or  charge  made  or  to  be  made  by  any  such  last 
will  and  testament,  by  any  person  who  shall  die  after  the 
passing  of  this  act,  of  any  such  copyhold  tenements,  or  of 
any  right,  title,  or  interest  in  or  to  the  same,  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes,  although  no 

(a)  Gary,  36.      (fi)  7  Bingh.  275;  5  Moore  &  Payne,  48;  ante,  684^  5. 
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183S.        surrender  shall  have  been  made  to  the  use  of  the  last  will 
and  testament  of  such  person,  as  the  same  would  have 
been  if  a  surrender  had  been  made  to  the  use  of  such 
will."    If  the  will  had  contained  an  express  devise  of  copy- 
holdsy   no  doubt  this  statute  would  have  applied  to  Uie 
present  case,  for  the  words  are  *'  made  or  to  be  made/' 
or  if  there  had  been  an  implied  devise  of  copyholds,  the 
same  consequence  would  have  followed.    But  if  there  be 
neither  the  one  nor  the  other,  and  if  the  legal  effect  of  the 
words  of  the  will  be  to  raise  the  presumption,  that  the 
testatrix  at  the  time  of  making  the  will  intended  the  copy- 
holds not  to  pass,  the  statute  cannot  alter  that  presumption 
and  supply  a  different  intent.     Now  it  has  been  established 
by  a  long  series  of  cases  prior  to  the  statute^  that  general 
words  in  a  will  are  not  to  be  applied  to  copyholds  which 
have  not  been  surrendered  to  the  use  of  the  will,  if  there 
be  freehold  lands  on  which  they  can  operate;  because  the 
absence  of  a  surrender  shews  that  the  testator  intended 
that  they  should  not  be  so  applied.     It  follows,  that  when 
this  will  was  made,  it  was  not  a  disposition  by  will  of  the 
copyholds  not  surrendered;  and  neither  the  statute  nor 
any  thing  that  has  happened  since  can  alter  the  fact,  and 
make  it  such  a  disposition.    The  case  of  Doe  v.  Ludlam 
rests  on  a  totally  different  ground ;  for  there  the  will  was 
made  since  the  statute,  and  it  seems  clear  that  the  statute, 
by  rendering  a  surrender  unnecessary,  has  done  away  with 
the  presumption  as  to  the  testator's  intention  arising  from 
the  absence  of  a  surrender. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
lessor  of  the  plaintiff  is  entitled  as  to  all  the  lands,  except 
those  to  which  Mrs.  Warren  was  admitted  in  1790,  and 
that  as  to  those  the  defendant  is  entitled. 

Postea  to  the  plaintiff. 
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Tapley  and  another  «.  Wainwright.  ^"^v^i^ 

Trespass  for  breaking  and  entering  the  close  of  the  Declaration 
plaintiiF  called  the  Croft^  and  a  certain  other  close  of  the  \^  Whiteacre. 
plaintiff,  in  the  parish  of  Banbury,  in  the  county  palatine  of  ^®*-  ^^^^, 

,     w  uiteacro  is 
Chester.     Plea:  first,  not  guilty:  secondly,  that  the  said  part  of  a  waste 

several  closes  in  which  &c.  now  are,  and  at  the  time  when  ^^p^^ich^the 
&c.  were,  and  from  time  whereof  &;c.  have  been  respectively  defendant  had 
parcels  of  a  certain  common  piece  of  waste  ground  called  ^^enant  by 
Bunbury  Common;  and  that  the  defendant  was  seised  in  ppescription. 
fee  of  a  messuage  and  land,  in  respect  of  which  he  pre-  that  White- 
scribed  in  a  que  estate  for  common  of  pasture :  wherefore  f^  ^^^  ^^^ 

^  '^    ^  ,  inclosed  and 

he  entered  &c.,  and  because  the  closes  in  which  8cc.,  at  severed  from 

the  time  when  &c.,  were  wrongfully  inclosed,  separated  held^advereely 
and  divided  from  the  residue  of  the  common,  with  the  gates,  to  the  corn- 
hedge  and  fences  in  the  said  declaration  mentioned;  so  that  as  (^enty  years. 

he  could  not  otherwise  fully  enioy  his  common  of  pasture  This  rephca- 
,         ...      1  a         n     1.      •  1  J  tion  18  main- 

there,  he  broke  the  gates  olc.    Keplication :  as  to  the  second  tained  by 

plea,  (protesting  that  the  said  closes  in  which  &c.  were  not  fJI'^®"*^^  ^^ 
parcels  of  the  said  piece  of  ground,  and  also  protesting  that  Whiteacre  had 
the  defendant  had  no  right  of  common  in  the  said  waste  t^enty'ye^are, 
ground,)  that  the  said  closes  in  which  t^c.  were  not  wrong-  and  part  not; 
fully  inclosed,  separated,  and  divided  from  the  residue  of  the  alleged  tres- 
said  common,  but,  on  the  contrary  thereof,  the  said  closes,  passes  were 

.        committed  in 

continually  for  twenty  years  and  more  before  the  said  time  bothpartt. 
when  &c.,  had  been,  and  at  the  time  when  &c.  were 
inclosed  &c.  from  the  residue  of  the  common  called  Bun- 
bury  Common,  and  occupied  and  enjoyed  all  that  time  in 
severalty  and  adversely  to  the  defendant  and  all  those  whose 
estate  he  had,  without  any  entry  therein  made  for  or  relat- 
ing to  the  said  supposed  common  of  pasture.  The  re-^ 
joinder  traversed  the  enjoyment  in  severalty  during  twenty 
years. 

On  the  trial  before  Bosanqnet,  J.  at  the  Chester  spring  as-* 
sizes  1832,  it  appeared  that  the  alleged  acts  of  trespass  had 
been  committed  over  the  >vhole  surface  of  a  close,  by  de- 
stroying the  crops  growing  thereon.    Of  this  close  nine- 
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1833.         tenths  had  been  inclosed  from  the  common^  and  held  ad- 

^J^  versely  as  against  the  commoners^   for   more  than  twenty 

17.  years.    The  residue  had  been  niclosed  for  a  shorter  period. 

Wainwright.  ^  verdict  was  found  for  the  plaintiff,  liberty  being  reserved 

to  the  defendant  to  move  to  enter  a  nonsuit.    A  rule  to  this 
effect  having  been  obtained, 

J.  U.  Lloyd,  in  Easter  tenn,  shewed  cause.  It  is  a  welU 
established  rule  that  a  plaintiff  in  trespass  may  apply  the 
trespasses  to  any  part  of  the  locus  in  quo  mentioned  in  the 
declaration.  The  case  of  Hawke  v.  Bacon  {a)  was  cited  in 
moving  for  a  nonsuit.  There  the  replication  was  precisely 
in  substance,  and  very  nearly  in  form,  the  same  as  here ;  but 
it  is  submitted  that  the  judgment  of  the  Court  in  that  case  can 
hardly  be  supported  in  its  whole  extent.  It  is  there  said  that 
if  the  defendant  had  taken  issue  on  the  replication,  and  any 
part  of  the  close  named  in  the  replication  had  been  inclosed 
less  than  twenty  years,  the  issue  must  have  been  found  for  the 
defendant;  and  it  is  said  that  it  did  not  differ  from  the 
common  plea  of  liberum  tenementum,  where,  if  the  defend- 
ant prove  that  he  has  a  single  acre  in  the  vill,  the  issue  is 
with  him ;  and  that  if  the  plaintiff  had  meant  to  dispute  the 
particular  spot,  he  should  have  new-assigned.  Now  with 
regard  to  the  plea  of  liberum  tenementum,  that  plea  is  an 
anomaly,  and  the  analogy  on  which  the  judgment  rests  can- 
not be  supported.  The  effect  of  the  plea  of  liberum  tene- 
mentum has  been  much  narrowed :  Cocker  v.  Crompton  and 
others  (,b).  There  it  was  held  in  trespass  for  breaking  and 
entering  the  plaintiff's  close  called  the  Fold  Yard,  to  which 
the  defendant  pleaded  a  plea  of  liberum  tenementum  gene- 
rally, that  the  plaintiff  was  not  bouud  to  new  assign,  and 
that  he  might  recover  upon  proving  a  trespass  in  a  close  in 
his  possession  bearing  the  name  given  in  the  declaration, 
even  though  the  defendant  showed  that  he  had  a  close  in  the 
same  parish   known  by  the  same  name.     Indeed  if  this 

(a)  3  Taunt.  156.  (6)  3  Dowl.  &Ryl.  719;  1  Bam. 

&  Cressw.  489. 
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were  otherwise   it  would   be  a  great  anomaly;  for  in  all 
other  cases   the   defendant   who   pleads  a  justification   is       Xaplet 
bound  to  make  out  every  part  of  it.    As  in  the  common  in- 

case of  a  plea  of  prescription,  if  the  defendant  fail  in 
any  part,  the  plaintiff  recovers.  Here,  however,  the  de- 
fendant has  not  pleaded  liberum  tenementum.  If  he  had, 
the  plaintiffs  might  have  new-assigned.  As  the  pleadings 
stand  it  must  be  considered  that  the  trespasses  were  com- 
mitted in  various  parts  of  the  whole  close,  one  small  portion 
of  which  has  been  inclosed  less  than  twenty  years.  The 
plaintiff  may  if  he  pleases  rest  his  case  upon  the  trespasses 
on  the  part  which  has  been  inclosed  twenty  years.  In 
Richards  v.  Peake{a)  the  issue  was  upon  the  allegation  in 
the  replication,  that  the  close  in  which  &c.  was  a  close 
known  by  the  name  of  Burgey  Cleave  Garden,  and  that  the 
same  had  been  inclosed  for  thirty  years,  and  separated  from 
the  common.  A  verdict  having  been  given  for  the  defend* 
ant,  upon  the  ground  that  part  of  the  close  had  been  in- 
closed within  thirty  years,  and  that  the  trespa^  was  com-' 
mitted  exclusively  on  that  part^  the  Court  held  the  finding 
good,  and  discharged  a  rule  for  setting  aside  the  verdict. 
Holroyd,  J.  said  that  the  allegation  might  be  considered 
either  as  an  entire  or  a  divisible  allegation,  that  is,  either  as 
including  the  whole  of  Burgey  Cleave  Garden,  or  as  con- 
fined to  that  part  of  it  upon  which  the  trespass  was  com- 
mitted :  that  if  it  was  entire,  the  plaintiff  was  bound  to  prove 
that  the  whole  had  been  inclosed  thirty  years;  and  if 
divisible,  then  it  became  a  question  of  fact  whether  the 
trespass  had  been  committed  upon  the  part  which  had  been 
so  long  inclosed :  that  it  seemed  to  him  that  it  ought  to  be 
treated  as  a  divisible  allegation,  and  that  the  jury  had  done 

(a)  4  Dowl.  & Ryl. 579;  3  Bam.  closed  for  a  longer  period;  and 

&  Cressw.  918.    In  that  case  the  that  point  (upon  which,  indeed, 

evidence  at  the  trial  clearly  shewed  no    question  was  raised  at  nisi 

that  trespasses  had  been  commit-  prius)  was  not  submitted  to  the 

ted  as  well  in  that  part  of  fiurgey  jury*     "Hie  Court,  however,  felt 

Cleave  Garden,  which  had  been  itself  bound  by  the  report  of  the 

inclosed  less  than  twenty  years  as  learned  judge,  in  which  the  facts 

in  that  part  which  had  been  in-  were  stated  as  above. 
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right  in  finding  their  verdict  for  the  defendant  ou  tb&t  is8ue« 
So  berei  conversely,  the  jur;  would  not  have  done  right  if 
they  had  not  found  for  the  plaintiffi  a  trespass  having  been 
Wainwbioht.  pfQy^jj  to  jja^e  been  committed  on  a  part  of  the  close  which 

had  been  long  enough  inclosed.  So  in  Baisett  v.  Miickell  {a)f 
though  the  decision  was  there  also  for  the  defendant*  yet 
all  the  arguments  used  by  the  Court  are  in  favour  of  the 
present  plaintiffi  and  shew  that  the  words  '*  the  close  in 
which  &c«"  are  applicable  to  any  part  of  the  land,  within 
the  bounds  stated  in  the  declaration^  on  which  the  plaintiff 
might  shew  a  trespass  actually  committed.  [LUikdale,  J. 
That  case  is  very  like  the  present,] 

John  fVilliafM  and  JT.  Jervis,  contri.  The  issue  tendered 
by  the  plaintiff  is  too  wide,  and  is  not  supported  by  the 
evidence.  He  should  have  newly  assigned.  The  analogy 
to  the  new  assignment  upon  a  plea  of  liberuni  tenementum, 
which  is  alluded  to  in  Hawke  v.  Bacon,  arises  thus :  The 
plaintiff  admits  in  the  one  case,  that  part  is  the  freehold  of 
the  defendant^  but  part  not ;  and  says,  in  this  case,  that  part 
has  been  inclosed  within  90  years,  but  part  not.  It  is  his 
duty  to  confine  the  issue  to  the  part  which  is  his  freehold, 
or  which  has  been  inclosed  more  than  SO  years.  The 
plaintiff  in  this  case  ought  to  have  taken  care  to  tender  an 
issue  of  such  dimensions  as  would  be  consistent  with  his 
extent  of  right  of  separate  enjoyment,  and  to  exclude  a  plea 
which  embraces  the  whole  of  a  piece  of  land,  part  inclosed 
within  ^  years,  and  part  not.  There  should  have  been  a 
nolle  prosequi  as  to  all  that  part  of  the  common  which  had 
been  inclosed  less  than  20  years,  and  the  part  which  the 
plaintiff  meant  to  rely  on  should  have  been  set  out  by  metes 
and  bounds.    This  is  shewn  by  Riehards  v.  Peake. 

The  doctrine  laid  down  in  Hawke  v.  Bacon  is  expressly 
recognized  in  the  last  edition  of  Saunders  (b). 

If  the  plaintiff  is  not  driven  to  point  out  the  spot  that  he 
has  inclosed  within  £0  years,  the  commoners  may  be  misled. 

(a)  2  Barn.  <c  Adol.  99.  (h)  1  Wms.  Snand.  299.  b  (c). 
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Den  MAN,  C.  J.,  in  Trinity  ternii  1833»  delivered  the 
judgment  of  the  Court.    After  ttating  the  pleadings  and  the       Ta^^^ 
evidence,  his  lordship  proceeded  thus  i —  v. 

The  pleadings  may  be  considered  as  if  one  close  only  were 
mentioned.  The  plea  admits  the  trespasses  in  that  close,  but 
justifies  them  on  the  ground  that  at  the  time  they  were  com* 
mitted,  the  close  was  still  part  of  the  common  in  point  of  law. 
The  replication  admits  that  it  was  8o(a),  but  insists  that  the 
commoners'  right  of  entry  was  taken  away  by  an  adverse  pos- 
session of  20  years,  according  to  the  doctrine  laid  down  in  the 
case  of  Creach  v.  Wilmot  (6).  The  question  on  these  pleadings 
is,  whether,  in  order  to  maintain  this  issue,  the  plaintiff  must 
prove  that  every  part  of  the  close  had  been  separated  and 
divided  for  that  time.  We  are  of  opinion  that  he  need  not. 
The  words,  ''the  said  ctoie  in  which  bo.**  have  been  settled 
by  the  oases  of  BichardU  v.  Peake,  and  Basseit  v.  Miichell 
and  Smith,  to  mean  only  the  particular  j^ace  in  which  the 
trespasses  complained  of  were  committed.  Therefore  it  is 
clear,  that  upon  the  issue  in  this  case  the  plaintiff  need  not 
have  proved  that  more  than  the  parts  actually  trespassed 
upon,  (and  which  the  defendant  must  be  understood  to  have 
known  when  he  pleaded  to  them,)  were  inclosed  flO  years. 

Whether  the  plaintiff  is  bound  to  prove  that  all  the  parts 
trespassed  upon  were  inclosed  for  that  period,  depends  upon 
the  question,  whether  this  is  a  divisible  allegation. 

Now  it  is  clear  that,  on  the  general  issue,  the  plaintiff, 
though  he  may  have  meant  to  insist  on  trespasses  over  the 
whole  of  a  piece  of  ground  described  by  name  or  abuttals, 
and  may  have  given  evidence  of  trespasses  upon  the  whole, 
will  be  entitled  to  recover  pro  tanto,  though  the  jury  should 
find  that  some  only  were  proved.  In  the  declaration,  there- 
fore,  the  term  ''  close*'  is  a  divisible  allegation.     It  seems 

(a)  u  e.  the  replicatioD,  by  pro-  locus  in  qao  remained  part  of  the 

testing  that   the   close  in  which  piece  of  ground  called  Bunbury 

&c.  was  not  part  of  the  said  piece  Common,  though  no  longer  subject 

of  ground,  admits,  for  the  purpose  to  commonable  rights, 

of  the  present  action,  that  the  (6)  2  Taunt.  160  n. 
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1883.         highly  reasonable  that  the  same  rule  should  prevail  in  the 
replicatkm.  '  The  plaintiffy «rlieii  he*atiei8  in  it  that</tt?  close 
"^y       in  urhich  Sccwasinclosed  for  20;^earsy  means  the  same  4vRR 
Waimwbicbt.  as  if  he  had  averred  that  the  trespasses  complained  of  in  fl^e 

declaration  were  committed  in  places^  e^ch  of  which  had 
been  inclosed  20  years ;  and  if  he  succeeds  in  proving  that 
some  of  the  trespasses  were  so  committed,  and  some  noL 
why  should  he  not  recover  for  those  which  were  I 

The  case  is  analogous  to  an  action  for  goods  sold  and  de- 
livered, to  which  there  is  a  plea  of  infancy^  and  a  replication 
that  the  goods  were  necessaries.  If  the  plaintiff  on  th^trinl 
should  prove  that  part  only  were  necessaries,  there  would  be 
no  question  as  to  his  right  to  recover  for  that  part.  As  in 
the  allegation  in  the  declaration,  the  plaintiff  need  not  proioe 
a  sale  of  all  the  goods  he  alleges  to  have  sold,  so  in  the  repU- 
cation  he  need  not  prove  all  to  have  been  necessaries.  It 
appears,  therefore,  to  us,  that  in  this  case  the  plaintiff  ought 
to  recover  pro  tanto. 

No  doubt  the  parties  will  agree  to  apportion  the  damage 
found  for  trespasses  upon  the  whole  space,  and  to  reduce 
the  amount  so  as  to  be  a  fair  compensation  for  the  trespasses 
to  the  part  inclosed  for  20  years.  This  will  avoid  the 
necessity  of  a  new  trial. 

If  the  defendant  requires  it,  the  verdict  will  be  entered 
for  the  plaintiff  as  to  part,  and  the  defendant  as  to  other 
part,  of  the  close  in  which  &c,,  and  if  our  judgment  be 
wrong,  the  objection  will  be  on  the  record. 

Our  decision  is  at  variance  with  the  dictum  (a)  of  the 
,  Court  in  Hawke  v.  Bacon  (6),  which,  after  much  consider- 

ation, we  think  is  not  founded  on  sufficient  reason,  and  not 
supported  by  the  analogy  to  the  pleas  of  lib^um  t^ne- 
mentum,  on  which  it  appears  to  have  been  foooded. 

Rule  discharged. 

{a)  See  che  observations  of  XtT-      1  Wms.  Saund.  i88>  9,  in  notift^ 
ileddlefj,  upon   this  dic^nm,  in         {b)  2  Taunt.  157. 
$  Barti.  $c  Ado!.  10;    and  see 
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1833. 

Harrison  and  another  v.  Warble  and  others.  v«>"N/««^ 

j3£BT,  by  assignees    of    a    replevin   bond  against  the  In  an  action 
distrainee  and  his  sureties.    The  declaration,  after  alleging  ^J^  "Sndl^" 
the  distraining  of  the  goods  of  Wardh  for  rent  by  the  now  tioned  to  pro- 

S6CllKfi  With 

plaintiffs,  the  levying  of  the  plaint  by  Wardle  in  the  County  effect  and 
Court  of  the  Sheriff  of  Staffordshire,  the  bond,  the  condi-  »*?*«'*  ^i!^ 

It  18  a  sum- 

tion  of  the  bond  (a),  the  delivery  of  the  goods  to  Wardh,  cient  breach 
the  levying  of  the  plaint  by  Wardle,  and  the  removal  of  the  ^f^.*^®  thaTdw 
plaint  by  recordari  facias  loquelam,  issued  at  the  instance  of  plaintiff  in  re- 
W,,  returnable  in  Michaelmas  terra  18^9,  alleged,  as  a  ^J^JhiediU^ 
breach  of  the  condition  of  the  bond,  that  Wardle  ^'  did  not  gence  in  \he 
prosecute  his  said  suit  in  the  said  Court  of  our  Lord  the  the  suit. 

King  before  the  King  himself  with  effect  and  without  delay   ,  ^"'  where 
.  .....  .       the  plaint  was 

against  the  said  plaintiffs  in  this  suit,  for  taking  and  detain-  removed  bv  re. 

ing  the  said  goods  and  chattels,  nor  hath  he  further  prose-  Sgin^'ff  "n 
cuted  such  suit,  nor  did  he  make  a  return  of  the  said  goods  replevin  ap- 
and  chattels,  according  &c.     The  declaration  then  stated  Uie  defendant 
the  assignment  of  the  bond  to  the  plaintiffs.  "ot,  held  that 

Plea :  first,  that  by  the  re.  fa.  lo.,  the  sheriff  was  com-  delayis  not  a 

manded  to  record  the  plaint,  to  have  the  record  at  the  re-  hrewih  of  the 

\  bond  even 

turn  of  the  writ  in  the  King's  Bench,  and  to  prefix  the  same  though  the 
day  to  the  parties,  that  they  might  be  ready  to  proceed  in  havenotlected 
the  plaint;    that  at  the  return  of  the  re.  fa.  lo.  Wardle  to  summon 

came  into  the  said  Court  of   our  said  Lord   the    King,  as  directed  by 

the  re.  fa.  lo. 
(a)  Which  stipulated  in  the  or-      cute  his  action  with  effect  and      Semble,  that 
dinary  form,  that  Wardle  should      without  delay,  and  that  he  should  die  assienees 
appear  in  the  next  County  Court,      make  a  return  of  the  goods,  if  a  Wnnd^Atl^nt 
and  should  then  and  there  prose-     return  should  be  awarded.  estopped  from 

replying  a 
fact  contrary  to  the  sheriff's  return  to  the  re.  fa.  ]o.(6). 
Qu^re,  Whether  there  can  be  a  breach  of  a  condition  to  prosecute  with  effect  before 
flcUon  determined. 

(6)  As  the  sheriff  himself  would  had  estopped  himself,  it  would  ap- 

be  estopped,  and  an  estoppel  binds  pear  that  the  Court  considered 

priviei  as  well  as  parties,  and  as  that  the  right  of  action  vested  in 

the  bond  was  assigned  by  the  she-  the  plnintifls  by  the  statute,  and 

riff  after  the  return  by  which  he  not  by  the  sheriff, 

VOL,  II.  Z  Z 
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before  the  King  himself^  and  was  then  and  tliere  ready  to 
proceied  with  his  said  suit^  and  to  prosecute  the  eame  with 
eifect  and  without  delay,  against  the  now  pbiotiffe,  ac- 
cording to  this  condition,  but  that  the  now  plaintiffs  came 
not  and  did  not  appear  in  the  said  Court  of  Scc;  that 
the  sheriff  returned  the  writ;  that  he  had  prefixed  the 
same  day  to  the  parties  that  they  n>^ht  be  there  ready  to 
proceed  in  the  said  plaint ;  that  Wardle  was  always  ready 
and  willing  to  prosecute  his  said  action  with  effecl«  and 
without  delay,  against  the  now  plaintiffs,  and  would  have 
so  prosecuted  his  said  suit  against  the  now  plaintiffs,  if  they 
had  appeared  in  the  said  Court  of  &c.,  according  to  the 
exigency  of  the  said  writ  of  re.  fa.  lo.,  but  that  the  now 
plaintiffs  did  not  nor  would  appear  in  the  said  Court  of  Sec. 
on  the  day  so  prefixed  to  them  by  the  sheriff  for  that  pur- 
pose, or  at  any  other  time. 

Secondly,  that  in  pursuance  of  the  said  writ  the  sheriff 
recorded  the  plaint,  prefixed  a  day  for  the  parties  to  ap- 
pear, and  summoned  the  now  plaintiffs  to  appear  in  K.  B. 
to  proceed  in  the  said  plaint ;  and  that  on  the  day  prefixed 
by  the  sheriff,  Wardle  appeared,  and  from  thence  during 
the  continuance  of  the  suit  was  ready  and  willing  to  prose- 
cute and  would  have  prosecuted  his  said  suit  with  effect 
and  without  delay,  against  the  now  plaintiffs,  but  that  they 
did  not  nor  would  appear  in  the  said  Court  on  the  day  so 
prefixed  to  them  by  the  sheriff. 

Special  demurrer  to  the  first  plea,  stating  as  eatise, 
"  That  it  docs  not  appear  in  or  by  the  said  plea  that  the 
defendants  have  fulfilled  the  condition  of  the  said  writing 
obligatory,  or  that  the  said  suit  is  still  depending,  or  that 
it  has  ever  in  any  manner  ended  or  determined ;  and  that  it 
does  not  appear  by  or  in  the  said  plea  that  any  summons, 
notice  or  process  has  been  issued  to  compel  the  now 
plaintiffs,  or  either  of  them,  to  appear  according  to  the  exi- 
gency of  the  re.  fa.  lo.    Joinder  in  demurrer. 

To  the  second  plea  the  plaintiff  replied,  by  taking  iamie 
on  the  summons. 

To  the  replication  to  the  second  plea,  the  defendants 
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Yejotned,  that  the  sheriff,  before  the  bond  was  ansigoed,  and        1833. 
at  the  return  of  the  writ,  returned  to  the  Court  of  K.  B-,     ^^^^^ 
that  he  had  caused  the  plaint  to  be  recorded ;  that  the  she*  v, 

riff  had  the  record  in  Court  on  the  day  in  the  writ  named ;     Wa»dl«. 
and  thai  he  prefixed  the  same  day  to  the  parties  to  appear,  way'of  ^top* 
that  they  might  proceed  in  the  said  plaint.    Wherefore  the  P®^* 
diefendants  prayed  judgment,  if  the  plaintiffs^  as  assignees 
of  the  sheriff,  ought  to  be  admitted  against  the  said  return 
add  the  record  thereof,  to  plead  the  said  replication. 
General  demurrer  and  joinder  (a). 

J2.  F.  Richards,  for  the  plaintiff.  The  pleas  are  not  suf- 
ficient to  bar  the  plaintiff  of  his  right  to  sue  upon  the  bond. 
It  was  the  duty  of  the  obligor  to  set  the  cause  in  motion. 
He  was  bound  not  only  to  appear  but  also  to  declare: 
Complete  Sheriff,  75;  DallorCs  Sheriff,  168.  In  Bracken- 
bury  V.  Pell  (6),  the  declaration  was  upon  a  bond  condi- 
tioned to  be  void  if  the  defendant  should  prosecute  her  suit 
with  effect.  Breach :  that  she  did  not  prosecute  with  effect. 
The  defendant  pleaded,  first,  that  she  had  prosecuted  with 
effect:  secondly,  that  she  had  prosecuted  her  suit,  which  was 
still  depending  and  undetermined.  Replication :  that  the  de- 
fendant had  wholly  abandoned  her  suit,  and  that  it  was  not 
still  depending;  to  which  the  defendant  demurred.  The 
Court  gave  judgment  for  the  defendant;  and  then  the  ques- 
tion turned  entirely  upon  the  meaning  of  the  expression, 
that  the  defendant  had  abandoned  her  suit.  In  Ax/ord  v. 
Perrett{c),  it  was  held  to  be  a  breach  of  the  condition  of  a 
replevin  bond  to  prosecute  without  delay,  where  the  plain- 
tiff in  replevin  allowed  two  years  to  elapse  without  taking 
proceedings.  It  is  said  in  Morgan  v.  Griffith  (d),  *^  In  all 
replevin  bonds  there  are  several  independent  conditions, 
one  to  prosecute,  another  to  return  the  goods  replevied, 
and  a  third  to  indemnify  the  sheriff;  and  a  breach  ma^  be 

(o)  This  case  was    argQed  in         (c)  4  Bingb.  586 ;  £1.  C.I  Moore 
Easter  «emi  befoite  Demmn,  C.  J.,      &  Payne,  470. 
IMtledale,  J.,  and  Parke,  J.  (d)  7  Moil.  380. 

(b)  la  Eost,  585. 

'(•'■•  z  z2 
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1S33.  BsdigAed  u{)on  siify  one  of  tbeae  .iii&tinct  parts  of  copc^lipn.? 
In  this  case  there  is  a  sufficient  breach  if  the  defendant 
has  not  prosecuted  without  delay,  Iiji  Gwillim.  v.  Hol^ 
Waiidle.  brook{a)j  where  the  coaditioii  of  the  bond  y/^»  to  app^ai:  at 
the  next  county  court,  and  there  p^oseci^te  ,^he  wit  with 
cfffect,  it  was  held  that  the  condition  was  not i, satisfied  b^ 
prosecuting  at  the  next  county  court;  but  that  if  the, plaint 
was  removed  by  re.  fa  lo.  ioto  a  superior  court,  ^he  plaintiff 
must  prosecute  there  with  effect.  In  Tumor  v,.  Tur^er{b) 
it  was  held,  that  the  condition  to  prosecute  with  effect  wp 
broken  by  the  plaintiff  in  replevin  becoming  nonsuit.  So 
also  in  Vaugkan  v.  Norri${c), 

FoUett,  contrd.  The  plaintiff  in  replevin  has  done  all  that 
he  was  bound  to  do.  All  the  authorities,  with  the  exceptipn 
of  Axford  V.  Perrett,  shew  that  the  action  will  not  lie  unk^s 
the  replevin  suit  has  been  put  an  end  to.  When  the  plain* 
tiff  in  replevin  sues  out  a  re.  fa.  lo,  it  is  the  duty  of  t|ie 
sheriff  to  summon  the  defendant.  The  sheriff  returns  that 
he  has  summoned  the  defendant.  If  the  return  be  false,  the 
defendant  has  an  action  against  him.  Upon  the  return  being 
made,  the  defendant  is  bound  to  enter  an  appearance,  and 
until  this  is  done  the  plaintiff  cannot  declare :  2  Archb.  Prac. 
78.  If  either  the  plaintiff  or  the  defendant  wishes  to  eix- 
pedite  the  process,  he  may  compel  the  other  to  appear; 
but  the  plaintiff  is  not  bound  to  compel  the  defeitdaut  to 
appear.  The  plaintiff  has  done  all  that  wa^  required  of 
him,  and  if  the  suit  has  been  delayed^  it  has  been  thiTough 

.  the  negligence  of  the  now  plaintiff  himself.  [Parke,  J.  The 
plaintiff  is  bound  to  prosecute  with  effect.  In  order  to  do 
this  he  must  do  all  that  is  necessary  to  bring  the  suit  to 

'  a  successful  termination.  He  must  take  steps  to  compel 
an  appeai*ance.  There  are  naany  authorities  to  shew  that 
the  plaintiff  is  bound,  if  the  defendant  do  not  appear,  to 
sue  oiit  a  pone  per  vadios,  distringas,  and  alias  apd  pluries 

(a)  1  Bos.  Sc  Pull.  410.  Broa.  ^Brngb.  lOT^ 

(6)  4  B.  Moore,  486 ;   5.  C.  S         (c)  Case«|.ce|^p.  Hardir.  137. 
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distringas:  Tid<ts  Practice,  417(a)].  The  defendant  is 
bdatjd  to  Appear;  iiid ' ha»  'not  dbfni;  so.  The  plaintiff  fwy, 
compel  iiini  to  ^p'jfieafi  but  h  ridt  bound  to*  do  fow  ,  .  . 
All  the  cases  cit^d  a^^  consistent  to  shew  that  tk^  plaiqit 
must  have  obtained  a  legal  'detennhiation  adverse  to.  the 
plaintiff.  In  BrackerAury  v.  Pell,  to  a  declaration  on  jren 
plevin  bond^  allegidg  a  breach  of  the  condition  to  prosecute 
\vitii  effect,  the  defendant  pleaded,  that  the  suit  had  beep 
instituted  by  her,  and  was  still  pending  and  undetermined; 
and  Lord  Ellenborougk,  C.  J.  in  his  judgment,  said»  *'  It  lay« 
therefore,  upon  the  plaintiffs  to  shew  that  it  was  legally 
determined,  so  as  to  establish  the  breach  alleged,  that  it 
was  not  prosecuted  with  effect,"  The  meaning  of  the  con- 
dition is,  that  the  plaintiff  shall  prosecute  with  success,  and 
that  if  he  fail  of  success  in  the  action,  then  the  bond  is  to 
be  put  in  suit.  In  the  Duke  of  Ormond  v.  Bierly(b), 
lidlt,  C.  J.  says,  **  This  was  a  prosecution  with  effect,  be- 
cause there  was  neither  a  nonsuit  nor  a  verdict  agaiast 
£.  G»;  and  so  it  is  upon  a  recognizance  on  a  writ  of  error, 
which  is  also  to  prosecute  with  effect:  if  the  plaintiff  is.  not 
nonsuit,  nor  the  judgment  affirmed,  the  recognizance  is  not 
forfeited.'*  Until  the  suit  is  determined,  uon  constat  that 
the  suit  may  not  terminate  in  favour  of  the  plaintiff  in  re- 
plevin. The  course  in  replevin  is  this.  Goods  are  seized; 
the  party  replevies,  and  gives  a  bond,  binding  himself  to 
prove  his  right  to  replevy;  and  until  the  suit  be  terminated, 
it  cannot  be  known  whether  he  has  this  right  or  not.  It  is 
for  the  now  plaintiffs  to  shew  that  the  tenant  has  failed  to 
{yrove  his  right  to  replevy.  In  Norm  v.  Vaugban  and 
Turnor  v.  Turner,  the  suit  waa  determined.  It  is  npt  ^^qn- 
tetMed  that  the  bond  does  not  apply  to  |Koceedip09  m  the 
s^ifyerior  Court  In  Jrford  v.  PerreU,  the  cquu^  c^rk 
said,  that  after  three  courts  had  elapsed  without  aqy.  pro- 
ceedings being  had,  the  CMise,  by  the  practice  of  tbe^npty 
court,  <was  out  of  court;  and  this  Court  said,.  *'  That  ^er 
thetiHie  which' had- elapsed  vHtboiit  ai^  proc^edingSrthe 
replevin  cause,  by,  analogy  to  the  practice  of  the  higher  tri- 
(d)  Qth  ^It.  W  C^rtheif^  ^lO* 
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bttinls,  was  out  of  Court/'  In  that  case  an  appearance  liuit 
hare  been  entered.  It  cannot  be  said  in.tbia  case  tbattfac^ 
salt  is  Do4  depending^  for  the  party  may  now  enter  an  nfn 
pearance^  and  the  action  may  proceeds  The  only  -de lay  that 
has  occurred  is  delay  on  the  part  of  the  present  plaintiflsf 
who  ought  to  have  appeared^  and  have  yet  the  piavar.of 
appearing.  .     .. 


Biehards,  in  reply.  The  condition  of  the  bond  ia  to 
prosecute  with  effect  and  without  delay.  AxfQrdy^.J^er^ 
rttt  appears  to  have  been  decided  upon  the  latter  part  of 
the  condition^  and  shews  that  in  order  to  establish  a  breach 
of  this  part  of  the  condition,  the  suit  need  not  be  deleft 
mined.  The  obligor  by  his  bond  undertakes  to  act,  and  is 
bound  to  force  the  cause  to  a  determination.  But  what* 
ever  steps  ought  to  be  taken  by  the  obligor^  this  is  clear^ 
that  in  the  present  case  the  suit  has  not  been  prosecuted 
without  delay:  Perreau  v.  Bef)an{a). 


The  judgment  of  the  Court  was  delivered  (6)  by 
Denman,  C.  J.,  who,  after  stating  the  pleadings,  pro- 
ceeded as  follows: — On  the  argument  before  us  (c),  it  was 
contended  that  the  plaintiffs  had  shewn  no  breach  of  the 
condition  of  the  bond,  because  the  suit  was  still  continuing; 
and  it  was  said,  that  there  could  be  no  breach  unless  there 
were  a  judgment  for  the  defendant  in  replevin;  and  an  au- 
thority was  cited  to  this  effect  from  Carthew,  519*  Bav'in 
that  case  the  question  did  not  arise  upon  a  breach  asaigotd 
for  not  prosecuting  without  delay:  and  if  any  effect  is  to  be 
given  to  those  words,  it  seems  impomible  to  say  that  if  the 
pbintiff  in  replevin  does  not  use  due  diligence  in  its  proeo* 
cution,  the  condition  is  not  broken;  and  the  opinion  of  the 
Court  in  the  latter  part  of  the  judgment  in  the  case  of 
Ax/ord  V.  Perrett  ts  to  the  same  effect. 

The  question  then   is,  whether  it  sufficiently  appears 
upon  the  pleadings  that  there  hai  been  a  delay  on  the  part 


(ff)  8  Dowl.  &  I^jl.  72;  5  Barni 
&  Cressw.  984. 


(h)  In  Tfitrity  teHn,  IBSS. 
(c)  Id  Eastsr  term. 
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of'  Wafdie,  It  i»  said  there  kas  been  none^  becauM  Ibe  > 
pliitiitife  are  estopped  by  the  sheriff's  return  from  sayii^ 
that  they  were  not  summoned;  and  if  they  were  snmmonedi 
it  was  their  owHfautt^  and  not  Wardle\  that  the  action 
was- delayed.  But  it  is  difficult  to  say  that  the  sheriff 
ifotld  be  estopped  by  bis  return  in  this  action,  which  is 
not  between  the  same  parties  as  that  in  which  the  return 
was  made;  and  if  he  be  not,  the  plaintiffs  certainly  are  not 
oenduded  by  this  return.  Admitting,  however,  that  the 
piailittffft  are  not  thus  concluded,  and  that  upon  the  replica* 
tton  to  the  second  plea  it  is  to  be  taken  that  the  plaintiffs 
were  not  summoned  at  all,  still  it  appears  in  both  pleas  that 
the  writ  of  recordari,  which  was  sued  out  at  the  instance  of 
Wardkp  contained  a  direction  to  the  sheriff  to  prefix  a  dsy  to 
the  parties,  which  is  in  effect  a  direction  to  summon  the 
plaintiffs ;  and  we  think  that  the  defendant,  Wardle,  was  not 
responsible  for  the  default  of  the  sheriff,  or  guilty  of  delay 
in  the  suit,  if  the  sheriff  neglected  to  serve  it.  On  this 
ground  it  appears  to  us  that  the  defendants  are  entitled  to 
judgment. 

Judgment  for  the  de&ndanta. 
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i8a3. 


Hasrisojt 
Wasolb. 


Davies  v.  Watson  and  Broughton. 

Assumpsit  for  money  had  and  received  to  the  plain-  A,  draws  a  bill 
tiff's  «se.    At  the  trial  before  Denmun,  C.  J#  at  the  Lon^  country"  mak- 
don  sittings  after  Michaelmas  term,  1832,  the  following  ing  it  payable 
i«cls  appeared*    One  Moaes,  who  resided  out  of  London,  c.  in  London, 
beinfl  indebted  to  the  defendants  in  42/.  6$.  for  professiooul  ^r^^^^^'^^^^^ 

•  "^  nty  from  C 

and  JB.  aeespts  ebe  bHl  in  this  form,  nvithost  giting  notice  to  C,  or  providing  for  the 
jisyioenc  of  tne  bill  at  C's  house.  A  negptiates  the  bill,  which  upoi^  becoming  due  is 
presented  by  the  holder  to  C,  who  paid  it  under  tlie  supposition  that  the  bill  so  pre- 
sented was  aaotber  bill  of  a  diflsrant  amount  and  date,  arawn  by  B*  on  and  accepted 
by  himself,  and  did  not  discover  his  mistake  until  a  fortnight  afterwards,  when  the  other 
Mil  Was  presented .  B.  becomes  bankrant : — Held,  that  C.  tould  liot  recover  against  A* 
ia4|n  4Catipo  formonsy  had  and  received. 

But  temble  that  if  ij.  himself  had  received  payment  as  holder  of  the  bill :  for  bb  mis- 
tondiict  in  making  the  bill  payable  at  QJt  house  he  would  ha? e  been  liable. 


V. 

SO) 

BlaOlTCBToV. 
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1833.         business,  they  drew  a  bill  upon  bim  for  theamouiity,  ana/"* 
^^V^      ord^  that  it  tuight  lie  negotiafele  in  London,  tbej  drp,w^it^ 
^^^^      payable  at  the  house  of  the  plaintiffi  who  was  a  friend  apd^ 
WATsotfand   corespondent  of  Moses.     Afoses  .accepted  it  ia  thi$  fornv^ 
but  made  tio  provision  for  its  l[>eiug  paid  at  the  plaintjff  ^., 
house;    neither  had  the  plaintiff  any  notice  ^of  tl^   fa^ft^,^ 
The   bill  being  negotiated    by   the   defendant^  it|Cpi|ap^^ 
into   the   possession  of  the   Bank  of   England,   and  on 
the  17th  October,  18S0,  the  day  when  it  becaiUfi '4u6i,  i 
clerk  from  the  Bank  called  at  the  house  of  the  ^lalAliS^i 
and  presented   the  bill,  which  was  not  then  paid*    The// 
clerk  left  a  ticket,  as  is  usual^  containing  the  p«rtici|l9r9'OfM 
the  bill;  and  the  plaintiff  supposing  it  to  be  a  bill  drawn  bgri 
Moses,  which  he  himself  had  accepted,  but  which  wa9  foe  a 
diftierent  amount,  and  was  not  due  until  a  fortnight  aft«r^ 
wards,  without  looking  into  the  matter,  gave  directioiifl  tO' 
his  clerk  to  take  up  the  bill.    This  was  accordingly  do0Q|> 
and  the  bill  was  laid  aside.     On  the  2d  November,  when' 
the  bill  accepted  by  the  plaintiff  became  due,  it  was.pM'<> 
sented,  and  the  amount,  34/.  12s.,  was  paid  by  him*    Then, 
and  not  till  then,  the  plaintiff  discovered  that  he  bad  paid 
the  former  bill  under  a  mistake,  and  applied  to  the  defend- 
ants to  refund  the  money  so  paid.    They  refused  to  do  96 ' 
(except  upon  a  condition  which  failed).     Moses  afterwards 
becoming  a  bankrupt,   the  present  action  was   brought 
against  the  defendants.     It  appeared  in  evidence  that  the 
defendants  had  received  from  Moses  10/.  on  account  ol^tHe 
bill.    For  the  defendants  it  was  contend^,  upon  the  *^ikw" 
thority  of  Cocks  v.  MasUrman  (a),  tliat  the  monley  bafM^' 
been  pi^id  by  mistake,  with  a  full  knowledge,*  or  the  tn^lifns' 
of  full. knowledge  of  the  facts,  could  not  be  recovered^/ ttw* 
less  timely  notice  had  been  given  of  the  iniaCake>  90  fhat  the 
defendants  could  not  have  been  damnified  by  reaaon  of  It." 
It  was  urged  on  the  part  of  the  plaintiff,  that  this  did  mot'' 
come  within  the  ordinary  rule,  as  in  this  case  the  mistJil^' 
would  not  have  been  made  but  for  the  defendants*  iliipro^ 
priety  of  conduct  in  drawing  the  bill  payable  at  the  plaintiflfs 
(a)  4  Mann.  &  R^rl.  676;  9  Barn.  &  Cress.  903.       j  i 
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house,''  ^ilKbiit  his  pefmission  and  without  notice*     T|ia  ^^^                         ! 

jury'tti'ougfit  the  defenc(aDts  had  so  drawn  the  bill,  wktipat  Davies 

aiitliorTty  ft-dha  tlie  plaintiff,  an^  therefore,  under  the  dirpo-  ^    ^'"^                     \ 

tion'ontie  learned  Chief  Justice^  found  their  verdict  for  tl^e  BaoucBTON. 

vfhoie  atnlount  of  4$/.  6k.     In  the  following  term  Bushy 

olilaine(i  a  rule  nisi  to  reduce  the  verdict  to  the  sum  of  10/., 


wiiichhad  been/a^  above  stated,  paid  upon  account. 

i^F^^fPoltbtkWkd'CressweU  now  shewed  cause,  and  con-* 
tttftiMI',  -tifi  at  the  trial,  that  the  plaintiff  was  entitled  to  the 
wbble  aiildUDt  upon  the  facts  found  by  the  jury.  They  ad- 
idftt^d  ihut  rf  there  had  been  only  negligence  on  the  part  of 
tltt'  l^^rson  seeking  to  recover  the  money  paid  under  mis- 
take, he  would  be  precluded  from  recovering^  upon  the  au- 
thority of  Cocks  V.  Ma8terfnan{a);  but  that  the  misconduct 
ofi^h^  part  of  the  defendants,  by  which  the  plaintiff  was 
mitfted;  took  the  case  out  of  the  general  rule;  and  for  this 
the  latiguage  of  Abbott,  C.  J.  in  delivering  judgment  in 

Withini  V.  Johnson  (Jb),  and  the  case  of  Jones  v.  Ryde  (c), 
were' "relied  on. 

.Bu$bif^  contri,  contended  that  the  finding  of  the  jury  was 
a  JfindiDgof  law,  or  at  all  events  of  an  immaterial  fact;  that 
thd  negligence  on  the  part  of  the  plaintiff  was  gross,  and 
that  b^y  it  the  defendants  had  been  deprived  of  the  opportu- 
nist of.  using  due  diligence  in  getting  the  bill  paid  by  Moses; 
th^fi  itiie  rule  was  well  established  by  JBilbie  v.  Lumley  (d), 
an()jv3ri96a#iflv.  Dacres,  executrix  {e),  that  money  paid  under 
mUit^k^  wilh  fall  knowledge,  or  means  of  full  knowledge, 
of.,Aliie,ifact9|  cannot  be  recovered.  [Patteson,  J.  If  the 
plajwrti$had  seen  the  bill,  and  had  afterwards  paid  it,  it 
co^M  W3^  i>Ave  bevn  contended  that  he  was  entitled  to  re-* 
Go^^r^  becaAise  that  would  have  been  a  deliberate  loan  to 
MfAffi^xi.  The  bankdr'a  ticket,  it  is  submitted,  had  the  same 

(ii)i4)MtnBj&>&jl.>67i0;  gfialti.   •'•  <  (c)  5'Ti^tiDt.  488. 

(6)  5  Dowl.  &  Ryl  403^  3  Barn.  (e)  5  Taunt,  1^. 

k  Cress.  428. 
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1833.  DcNMAN,  C.  J. — If  the  defendanU  bad  sent  their  own 

*j*^^r^i/      clerk,  and  he  had  received  the  money  from  tlie  plainti^,  tbf 

Davibs  . 

^  case  might  have  admitted  pf  doubt;  but  as  they  did  no 

Watsov  and  Q^oxe  than  they  were  authorized  in  doing  by  paying  it  to  th^ 
bankers^  and  the  bankers  only  did  their  duty  in  presenting 
the  bill  and  receiving  the  money.  1  cannot  think  that  there 
is  any  ill  conduct  on  the  part  of  the  defendants.  I  tbmk 
the  circumstance  of  the  bills  having  been  negotiated  m^kes 
a  difference  in  this  case,  and  that  the  plaintiff  cannot  re- 
cover beyond  the  10/. 

LiTTtBDALE,  J. — If  the  defendants  had  sent  their  derk, 
it  might  have  made  some  difference;  but  as  all  was  done  m 
the  regular  course  of  business,  I  think  there  is  no  ground 
for  saying  that  the  plaintiff  can  recover. 

Parks,  J. — If  the  defendants  had  themselves  sent  to  the 
plaintiff,  and  had  received  the  money,  I  own  I  should  have 
had  great  doubt  upon  the  point.  If  Motes  had  given  a 
draft  upon  the  plaintiff,  and  the  plaintiff  had  paid  it,  this 
would  have  been  a  loan  to  Moses,  and  the  plaintiff  would 
not  have  recovered  against  the  defendants.  Substantially 
this  case  is  the  same,  and  it  comes  within  the  principle  of 
Smith  V.  Mercer{a).  It  appears  to  me  that  the  defendants 
never  have  received  the  money  from  the  plaintiff.  They 
were  not  the  holders  of  the  bill  at  the  time  of  its  payment, 
for  the  Bank  of  England  did  not  hold  as  agents  of  the  de- 
fendants* 

Patteson,  J. — It  seems  to  me  quite  clear  that  the  bill 
being  in  the  hands  of  the  Bank  of  England,  it  must  have 
been  by  «ome  indorsement  to  them;  and  therefore  they 
Were  holders  of  the  bill  on  their  own  account,  and  received 
the  money  for  themselves,  and  not  as  agents  of  the  de* 
fendantsi 

ftule  absolute) 
(a)  6  Taaat.  16. 
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The  Baitiffdy  Assistants/ and   Commonalty  of  Godkian- 

'  CriES-irER  V.  PfllLtlPS. 

TjRESPASiS    for  brcakimg  wd.  eiUering  the  plaiBMJflfa' In  trespass  for 
c}p9if,  called  th^  WeKt  Qonunoi^  at  GodmaDcbest^n  i  .       •  entering  the 
^ .  Plp^ :  firat,  not  guilty*  Secondly  and  thirdly  Justificatbuf.  S!^^  ®^^*'®    - 
uqdjex:  prQicriptiye  rights  of  common.  .  G.,  the  defend- 

,Foiirt|)ly«  justification  under  a  right  of  commoUj  claimed  ^^J  ^aSfor 
by  virtue  of  43  Geo.  3^  c.  3,  (not  printed,)  intituled  ''  An  inclosing  com- 

A^i»«i*  ^-  1  /-u  mon  lands  in 

Act  for  mdosmg  certam  open  and  common  nelds,  mea*  q^^  which  re- 
d9W|j^  land^y  commons,  and  commonable  places,  within  the  ^^^  ^^^  ^^ 
parish  of  Gumecester,  otherwise  Godmanchester,  in  the  as  lords  of  the 
Wnnty  of  Huntingdon,"  ™^^^'  ^^^^ 

The  act  (after  reciting  that  there  were  within  the  soil,  and  other 
parish  of  Godmanchester  certain  open  and  common  fields,  ^^^^tora'of 
o^cadowsy  landsj  commons,  and  commonable  places,  cQn*>  lancb  oyer 

which  rights  of 
■  common  were 
exercised ;  the  commissioners  were  directed  to  make  certain  allotments  to  such  lords 
and  proprietors,  and  it  was  enacted  that  they  should  set  oat  as  a  common  of  pasture,  out 
o(  oertaia  commons  in  G.,  called  the  East  and  West  ConnuMis,  such  plots  of  land  as 
should  be  full  compensation  for  the  rights  of  common  of  all  the  owners  and  proprietors 
df  commonable  messuages,  for  such  messuages  only ;  and  tlnit  such  plots  of  land  should 
be  used,  stocked,  and  enjoved  by  such  owners  and  proprietors,  and  their  respective 
tenants  and  occupiers  of  the  said  messuages  only,  as  a  common  of  pasture,  m  such 
manner  as  the  commisnooerB  shonld  direct.  Parties  dissatisfied,  to  bring  actions  widnn 
3  months  against  the  persons  in  whose  favour  award  made,  or  appeal  wichiii  6  months 
to  the  sessions  against  the  award  ;  but  in  default  of  such  action  or  appeal  tba  awaid 
t0  be  £nal. 

The  Commissioners  allotted  a  plot  of  ground  in  the  West  Common  as  common  of 
pasture,  to  be  used,  stocked,  and  enjoyed  by  the  owners  and  proprietors  of  comnumable 
memumf  and  their  respective  tenants  and  occupiers  of  the  said  messuages  only,  having 
right  ot  common  upon  the  said  common  in  G.,  and  they  stinted  the  common  as  em* 
powered  by  the  act.  The  Commissioners  also  (inter  alia)  alltytted  lands  to  the 
Corporation  in  respect  of  their  interest  as  lords  of  the  soil  in  G. 

The  right  of  common  had  always  been,  up  to  the  time  of  passing  theact^  in  the  occu- 
piafs  of  commonable  messuages,  being  freemen  <sf  G. 

After  the  act,  a  party,  being  the  proprietor  and  occnpier  of  one  of  the  commonable 
ihessuages;  but  not  being  a  freeman  of  ttie  borough,  put  ois  beasts  upon  the  common.— 
Whereapofi  the  Corporattoo  btooght  trespass  agfuost  him  mort  shaft  a  months  after  tha 
passing  of  the  act. 

'  Upon  deintnrrer,  tihe  Court  held  that  the  act  did  not  chaoge  ttie  tiattire  of  the  ricbti 
of  commoQ,  by  giviog  them  to  owners  of  commoqable  messn^^fs,  lyho  were  not  bur- 
gesses; and  that  therefore  the  commissioners  had  no  power  to  create  such  new  rights. 
And  they  held  that  the  language  of  the  award  had  no  ochar  aAot  than  to  ascertain 
the  SDot  on  whidi  the  right  was  to  be  exercised,  without  altering  the  nature  of  the  right; 
and  tntit  the  action  was  therefore  well  brought^  though  more  than  6  months  had  elapsed 
since  the  makiog  of  the  award. 
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f^ininc  4.600  acres,  and  also  reciting,  that  the  plaintiffs^  as 
qajliffs,  (^ssistqnts^  and,  confmonOflfy  of  Gumcester,  otherwise 
Godman^hester  aforesaid,  were  Iprd^  of  the  manor  of  Goo- 
ipanchestQr,  and  as  s.uch  claimed  the  soil  within  the  said 
manor^  and  that  certain  persons  were  owners  and  proprie- 
tors of  all  the  common  fields,  meadows  &c.  intended  to  be 
inclosed)  appointed  commissioners  and  a  surveyor  iov  va- 
luing, allotting,  and  setting  out  &c.  the  common  fields  &c« 

The  commissioners  were  authorized  and  required  to  ad- 
judicate upon  any  dispute  which  might  arise  between  any 
of  the  parties  claiming  to  be  interested  in  the  said  division 
and  inclosure,  touching  any  matter  or  thing  relating  to  the 
said  divisions  and  allotments. 

The  commissioners  were  required  to  allot  unto  and  for  the 
said  bailiffs  &c.  and  their  successors,  as  lords  of  the  manor, 
a  certain  proportion  of  the  said  lands  within  the  said  parish 
intended  to  be  inclosed,  as  a  full  compensation  for  all  their 
rights  and  interests  &c.  as  lords  of  the  manor,  in  and  to  the 
soil  of  all  the  waste  or  known  common  lands  within  the 
said  parish ;  other  allotments  were  directed  to  be  made  to 
owners  of  meadows  over  which  other  persons  had  partial 
rights  of  common,  and  to  others  having  rights  of  common. 

The  commissioners  were  authorized  to  inclose  the 
whole,  or  such  part  of  such  meadows  as  they  should  thinliL 
proper.  But  for  the  full  enjoyment  of  such  part  of  the 
said  meadows  which  should  be  left  uniiiclosed,  the  said 
commissioners  were  authorized  by  their  award  to  stint  and 
ascertain  the  number  and  sorts  of  cattle  to  be  fed  and  de- 
pastured by  the  proprietors  of  commonable  messuages  arid 
lands  in  the  said  meadows,  and  the  times  when  the  feeding 
and  depasturing  should  begin  and  end. 

Proviso  and  enactment,  that  the  commissioners  shoijld 
set  out  8cc.  as  and  for  a  common  pasture,  out  of  and  from 
certain  commons  in  Godmanchester,  called  the  East  and 
West  Commons,  such  plots  of  land  as  should  be  a  full  com- 
pensatiop  for  the  rights  of  commons  of  all  the  owners  of 
commonable  messuages  or  cottages,  for  such  messuages  or 
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cottages  onry,  as  weir  on  the  said  commons  as  on  thd  said 
meadows  and  common  fields  within  the  said  parish ;  which 
plots  of  land  should  be  held,  used,  stocked,  and  enjoyed  Godmavcbes- 
by  such  owners  or  proprietors,  and  their  respective  tenants  '^^^ 

and  occupiers  of  the  said  messuages  and  cottages  only^  a§      ParLttpi. 
a  common  pasture,  in  such  a  manner  as  the  commissioners 
should  in  and  by  their  award  direct  and  appoint. 

^  Proviso  and  enactment,  that  in  case  any  persons  inter-  Feigned  issue, 
ested  in  the  intended  division  and   allotment  should  be  •  i 

dissatisfied  with  any  determination  of  the  commissioners 
touching  any  claims,  rights,  or  interests  in,  over,  or  upon 
the  lands  thereby  directed  to  be  divided,  allotted  and  in- 
closed, such  persons  were  authorized  to  proceed  to  a 
trial  at  law  of  the  matter  so  determined  by  the  said  commis- 
3ioners,  at  the  then  next  or  at  the  following  assizes  for  the 
county  of  Huntingdon,  and  for  that  purpose  such  persons 
so  dissatisfied  should,  upon  giving  notice  to  the  commis- 
sioners  of  their  intention  to  bring  such  action  within  one 
month  after  such  determination  of  the  commissioners  should 
be  made,  cause  an  action  to  be  brought  upon  a  feigned 
issue  against  the  persons  in  whose  favour  such  determina- 
tion should  have  been  made,  within  three  calendar  months 
-next  after  the  determination  of  the  commissioners  should 
be  so  made. 

Proviso,  that  the  determination  of  the  commissioners.  Otherwise, 

t  touching  such  claims  of  right  to  the  soil  of  the  said  com-  ^^^i    ^^ 
mans  and  waste  grounds,  or  other  rights  or  interests  in, 

.  over,  or  upon  the  lands  and  grounds  thereby  directed  to  be 
divided  8cc«,  which  should  not  be  objected  to,  or  which  being 
objected  to,  such  action  at  law  should  not  be  brought  and 

.proceeded  in,  should  be  final  and  conclusive  upon  all, par- 
ties, provided  that  nothing  in  the  said  act  contained  should 
authorize  the  said  commissioners  to  determine  the  title  to 
any  messuages  or  cottages,  lands,  tenements,  or  herediU- 
ments  whatsoever. 

Enactment,^  that  if  any  persons  should  think  themselves  Af^al  to  the 
aggrieved  by  any  thing'  done  in  pursuance  of  that  act, 


eiL\sept  sfoeh  drdei's  and  4Mc^MifiMi6iis  of  the  oMmmtilm^ 

BB^ttTkc  df  ^^  ^^  "^^^  thel>«iii  'dtfected  lo  be  fioaiy  wid  exempt  in  saok 
Q«oic4KiraBt«  easti»  where  an  iMtte  at  tew  should  be  tried  as  Aierdiabefbfse 
'^         mei^ti<ynedy  diey  might  appeal  to  tb^qvarleraeisiDoa. 
Pbilufb.         The  act  saved  the  rights  of  those  to  whom  do  allotosenl 
should  be  made  in  respect  of  such  rights.  ' 

The  fifth  plea^  out  of  which  and  the  subsequent  pkiMtogsr 
the  first  question  arises,  alleged  that  the  defendant,  befell 
and  at  the  time  when  8cc.,  was  seised  in  his  demesne  a^  of 
fee,  of  a  certain  messuage,  being  one  of  the  comBM>nable 
messuages  mentioned  in  the  act  of  parliament ;  and  that 
before  and  at  the  time  of  making  the  act  of  parliaaMat,  the 
owner  and  proprietor  thereof  for  the  time  being  had  a  cer* 
tain  right  of  common  of  pasture  in,  upon,  and  throngbout  a 
certain  common  called  the  West  Common.  And  after  refer^ 
ring  to  the  act  of  parliament,  the  plea  stated  the  award  of 
the  commissioners,  of  the  date  of  the  £dd  June,  1809,  bjr 
which  award  the  commissioners  did  set  out^  allot,  and 
award  common  of  pasture,  to  be  used,  stocked,  and  ei^ 
joyed  bj  the  owners  and  proprietors  of  commonable  mes- 
suages and  cottages^  and  their  respective  tenants  and  occu^ 
piers  of  the  said  messuages  and  cottages  only,  having  right 
of  common  upon  the  said  common  known  by  the  name  of 
the  West  Common,  unto  the  owners  and  occupiers  of  the 
commonable  messuages  and  cottages,  and  their  reapeotive 
tenants  or  occupiers  of  the  said  messuages  and  o^ttages^ 
having  right  of  common  upon  the  West  Common,  one  plof 
containing  171  acres,  bounded  &c.,  and  did  give  directiooir 
as  to  the  time  of  turning  on  cattle,  and  also  w  to  the  num- 
ber of  cattle  to  be  turned  on.  Averment:  that  the  said 
plot  of  Isiid,  being  the  said  close  in  which  8Cc.,  was  pari  of 
the  said  common  called  the  West  Common,  and  that  the 
said  messuage  of  the  defendant  was  mentioned  in'  thb 
schedule  to  the  award  as  one  in  respect  of  which  the  owners 
or  occupiers  might  use  stock,  or  enjoy  the  said  plot  of  land, 
being  the  dose  in  which  &c»  as  a  cammon  of  pasture,  in  the 
manner  directed  by  the  commissioners  in  the  award.    And 
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that  by  vNtue  of-  the  acl  of  pwtiaDNnt^  and  of  the  awavc),  tba        lasa. 
dbfeodaot!  batiig  auacd^  and  the  ocoupier  of  the  ra«»aaaga     '^'^' 
hadi  and  atU  of  right  aught  to  ha«ei  a  fight  of  cojninoQ  in  cinp^^ffmf^ 
and  ovec  the  close  m  wkioh  Soc^,  aod  then  justified  the  UQ9f         ^"^ 

PsiLun. 


The  sixth,  seventh,  eighth  (a)|  ninth  and  tenth  plaaa 
varied  frons  the  fifth  in  particulars  upon  which  no  question 
arose* 

•  The  plaintiff  joined  issue  upon  the  first,  and  took  issue 
upon  the  Ihree  following  pleas* 

Replication  to  the  fifth  plea,  that  at  the  time  of  making  the 
act  of  parliament,  the  owner  and  proprietor  of  the  defend- 
ant's messuage  had  no  other  or  different  right  of  common 
of  pasture  in,  upon,  and  throughout  the  said  common  called 
West  Common^  than  in  respect  of  his  hevag  a  freeman  of  the 
katimgh  of  Godmanchester,  and  occupier  of  the  said  mea- 
aiiagei  and  not  in  respect  of  his  being  occupier  only  of  the 
said  messuage.  And  that  the  defendant  at  the  time  when 
iS(c«  was  not  nor  is  a  freeman  of  the  said  borough. 

To  the  five  remaining  pleas  there  were  nearly  similar  re- 
plications, to  which  the  defendant  demuned  generally. 

Rejoinder  to  the  replication  to  the  fifth  plea:  that  the 
owner  and  proprietor  of  the  said  messuage,  before  and  at 
the  time  of  making  the  act  of  parliament|  had  not  a  right  of 
common  of  pasture  in,  upon,  and  throughout  the  said  com- 
mon oaUed  the  West  Common,  in  respect  of  his  being  a 
freeman  of  the  borough  of  Godmanchester  aforesaid,  in 
manner  and  form  &c.    Conclusion  to  the  country. 

General  demurrer,  and  joinder. 

BiggB  Andrews  in  support  of  the  demurrers  to  the  re- 
plications. The  question  to  be  determined  is*  whether 
it  can  now  be  inquired  what  was  the  peculiar  nature  of  the 

(a)  In  the  eighth  plea  the  de-  freemen^  but  did  not  allege  that  he 

fendant  prescribed  antecedently  to  was  a  freeman,  relying  upon  the 

the  act  fbi'  common  appurtenant  inolosshne  act  ami  tlie  award  as 

to  atneftsaag^  lor  the  owneis, kdng  dlspsnaiffi  with  that  condition. 
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183S.        rights  of  common  which  existed  at  the  time  of  the  posaiog 

Ba'l^&c  f  ^^ ^^^  ^^ ^  inasmuch  as  the  issue  tendered  by  the  replica* 
GooMAXCHBs-  tions  is  immaterial,  unless  such  inquiry  can  now  be  made. 
^  It  is  submitted  that  it  cannot ;  for  that  by  the  award  of  the 
pHiLurs.  commissioners,  new  and  ascertained  rights  are  substitnted 
for  those  which  existed  formerly.  It  will  be  contended  on 
the  other  side,  that  the  right  of  common  is  in  the  fmmoi 
occupiers  of  certain  messuages.  This  question  came  befcHV 
the  Court  of  Common  Pleas  in  Phillips  v.  Maile{a),  in 
which  Tindal,  C.  J.  said,  *^  we  are  of  opinion  that  the  original 
right  of  common,  for  which  a  new  right  has  been  substituted 
by  the  act,  was  not  intended  to  be  traversablci  except  in  die 
way  prescribed  by  the  act.  It  would  occasion  extreme 
inconvenience  if  we  were  to  hold  otherwise,  and  enable 
parties  to  put  o£F  the  time  of  disputing  claims  till  all  evi- 
dence in  support  of  them  has  probably  been  lost."  Baum- 
quetf  J.  delivered  a  judgment  in  that  case  to  the  same  effect. 
[Parke,  J,  The  argument  on  the  other  side  will  be,  that 
the  commissioners  by  the  act  of  parliament  are  merely  to 
set  out  a  piece  of  ground  for  all  those  persons  who  previ- 
ously were  entitled  to  rights  of  common.]  Before  the 
act  was  passed  the  right  of  common  might  be  latent,  i.  e. 
there  might  be  an  occupier  of  one  of  the  commonable 
messuages  who  was  not  a  freeman.  The  commissioners 
are  authorized  by  the  act  to  allot  a  piece  of  common  for 
the  use  of  all  the  owners  of  commonable  messuages. 
The  defendant  was  the  owner  of  a  messuage  to  which 
rights  of  common  were  attached,  although,  as  he  was  not 
a  freeman,  the  right  was  latent.  It  is  probable,  that  as  the 
commoners  were  prejudiced  by  the  diminution  of  the  com- 
monable land,  the  legislature  intended  to  benefit  them,  by 
giving  them  rights  of  common,  without  obliging  them  to 
take  out  their  freedom.  The  award  of  the  commissioners 
gives  the  right  to  the  owners,  not  to  the  owners  being 
freemen.  The  vice  of  the  argument  on  the  other  side  is, 
that  it  calls  for  the  admission  of  parol  evidence  to  shew 
(a)  7  Biagb.  140;  4  Moore  &  Payne,  770. 
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ii<lil^«ilM^lMll^p  ..^-30  Qj^en  to  the  commissi^nera  to  adJHdi- 

iCtUft  upon.   Tb^^  faad.tb^  West  CommoOy  the  righta  of  the 

-0i»iMl«MMf$  Ibereiiii  uod  the  mes&uages  to  which  the  right  , 

fOf  (ommoH.  waB  attached,  under  their  jurisdictioq.    They 

l)m^  decided  upon  all  these  matters,  and  if  the  corporation 

wcife  disaatisfied,  they  should  have  proceeded  in  the  M'ay 

.|pi9inted  out  by  the  act  of  parliament:  they  should  either 

have  disputed  before  the  commissioners  the  title  of  persons 

«0t  being  freemen  to  enjoy  rights  of  common,  or  they 

^hpiiW  have  appealed  against  the  award.      The  lords  of 

.the  manor  have  no  right  to  enter  upon  the  portion  of  the 

common  allotted  to  the  commoners.     If  the  right  of  com- 

tngpn  ia  to  be  restricted  to  the  occupiers  of  messuages  being 

freemen,  there  might  be  no  freemen,  and  no  one  would 

have  a  right  to  use  this  common. 

F.  Kelly,  contrd.  There  are  two  questions  to  be  con- 
sidered in  this  case ;  first,  whether  the  commissioners,  by 
the  act  of  parliament,  have  power  to  allot  rights  of  common 
tp  a  totally  different  class  of  persons  from  those  who,  previ- 
ously to  the  passing  of  the  act,  possessed  it;  secondly,  as- 
;suming  that  the  commissioners  were  invested  with  such 
.  a  ppwer,  whether  they  have  exercised  it.  The  act  contains 
^q  recital  of  the  right  of  common  being  vested  in  any  one. 
Beforj^  the  act.  was  passed  the  commoners  were  required 
to  be  freemen  as  well  as  occupiers  of  certain  messuages ; 
find.,  i(  is  clear  that  the  act  only  enabled  the  commissioners 
to  give  compensation  for  existing  rights.  The  whole 
power  given  to  the  commissioners   was,  to  inquire   who 

had  commonable  messuages  and  rights  of  common,  to  ap- 

^         •'•'  ''  I'll*        »i,i' 

'^(tt)  d  A*.  8.         '  '•         (cyVdl.  1 548, 5lh  edit.  Wri. 

(b) 5  Co.  Btp, ^5>fK  [  ',.  «..   w    *^  ,        .....;  ...    , 
VOL.  II.  3    A 
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1838.        point  some  land  as  common  in  lien  of  West  and  East 

Bailiff  &c  of  ^^™°'^'^*  ^^^  ^^  direct  the  manner  in  which  the  new  com- 
GoDMANCHEs-  mou  of  pasture  should  be  stocked.     All  that  was  to  be 

T£B) 

^  done  was  to  change  the  spot  over  which  the  rights  of  com- 

Phillips,  mon  were  to  be  exercised,  and  to  direct  the  mode  in  which 
they  were  to  be  exercised^  but  they  had  no  power  to  alter 
the  qualification  of  the  commoners.  It  would  have  been 
an  injustice  to  the  lords  of  the  manor  to  have  admitted 
a  new  and  more  numerous  class  of  persons  to  take  com- 
mon on  their  soil,  without  giving  them  compensation  for 
the  abridgment  of  their  rights ;  and  no  compensation  is  given. 
Place  v.  Jackson  (a)  shews  that  nothing  less  than  clear  and 
express  words  will  lessen  or  derogate  from  the  rights  of 
the  owner  of  the  soil.  It  is  true  that  the  act  gives  an 
appeal  against  the  decision  of  the  commissioners,  and 
a  power  of  trying  any  question  in  dispute,  by  means  of 
a  feigned  issue  within  certain  limited  times.  But  this 
question  had  not  then  arisen ;  as  it  was  not  until  many 
years  after  the  making  of  the  award  that  this  messuage 
came  to  be  occupied  by  a  person  who  was  not  a  freeman. 
Philips  v.  Maile  is  distinguishable  from  this  case.  The 
question  was  not  distinctly  brought  to  the  notice  of  the 
Court,  and  the  decision  proceeded  upon  an  assumption  of 
a  fact  which  does  not  exist  here.  I'indal,  C.J.  there  says, 
*'  inasmuch  therefore  as  the  plaintiff's  right  was  capable  of' 
being  litigated  at  the  time  of  making  the  award,  and  was 
never  then  contested,  how  are  we  to  say  the  award  was 
not  final?"  The  claim  in  this  case  was  not  capable  of 
litigation  at  the  time  of  the  making  the  award. 

Assuming  that  the  commissioners  had  the  power,  have 
they  exercised  it?  The  plain  meaning  of  the  award  is 
this : — ''  We  award  the  land  to  be  enjoyed  in  a  certain 
manner  by  such  as  now  have  a  right  of  common  "  But  sup- 
posing the  language  of  the  award  to  be  obscure,  the  Court 
will  be  inclined  to  construe  it  so  that  it  shall  not  derogate 
from  the  rights  of  the  owner  of  the  soil,  Thorpe  v.  Cooper{by 
(a)  4  Dowl.  &  Rjl.  318.    (6)  5  Bingh.  116;  S  Moore  &  Pftyne,945. 
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There  is  no  instance  in  which  an  inclosure  act  has  given  to        1833. 

commissioners  a  power  to  change  the  qualification  of  com-      •T^'l^ 

moners,  Godman  Ches- 

ter 

V. 

Biggs  Andrews,  in  reply.  To  the  argument  that  the  words  Phill  ips 
of  the  act  are  to  be  construed  strictly,  because  otherwise  they 
would  derogate  from  the  rights  of  the  owners  of  the  soil, 
the  answer  is,  that  an  allotment  was  directed  to  be  made  to 
the  owners  of  the  soil,  as  a  compensation  for  their  interest. 
[Littledale,J.  The  lord  has  a  species  of  double  interest ;  he 
has  an  interest  in  the  soil  itself,  and  has  also  a  right  to  the 
residue  of  the  common  (a),  after  the  commoners  have  exer- 
cised their  right]  The  rights  of  the  commoners  were  cer- 
tainly to  be  diminished  in  some  respects,  as  the  commis- 
sioners are  directed  to  allot  some  portion  of  West  Common 
for  the  use  of  the  commoners  (6);  whereas  previously  to  the 
passing  of  the  act  the  commoners  had  a  right  to  use  the  whole 
of  West  Common.  The  commoners  could  not  have  an  equi- 
valent for  this  right,  unless  they  were  benefited  in  some  other 
way.  It  has  been  suggested  that  the  right  of  the  owner  of  this 
messuage  could  not  have  been  litigated  at  the  time  the  award 
was  made.  That  was  not  so.  The  party  whose  name  was 
placed  in  the  schedule  was  an  infant  under  age,  and  with  his 
guardian  the  corporation  could  have  tried  the  question  now 
in  dispute  (c).  Supposing,  however,  there  was  no  person  with 
whom  the  question  could  have  been  tried,  it  was  a  question 
proper  for  an  appeal,  as  the  corporation  were  aggrieved  by 
the  award.  From  the  language  of  the  act,  it  would  appear 
that  it  was  intended  that  from  thenceforth  the  test  of 
title  to  a  right  of  common  should  be,  the  occupation  of 
a  commonable  messuage.  Philips  v.  MaUe  is  in  point ; 
the  pleadings  are  in  substance  the  same.     The  Court  will 

(a)  q.  d.  "  a  right  to  the  residue  (c)  See  the  provision  respecting 

of  the  vesture  of  the  land  over  feigned    issaes,   ante,    715;    and 

which  the  right  of  common   ex-  quaere,  whether  the  {[Utfr^fuin  would 

tends/'  have  been  a  competent  party  to 

{b)  Ante,  714.  such  an  issue. 
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1833.         lean  here  to  that  construction  of  the  act  of  parliament 
B  liffs  &c  of  ^^^^^  ^^''  ^^°^  most  to  quiet  the  possession. 

G0DMANCB£S- 

P^  Denman^  C.  J.,  in  Trinity  term,  delivered  the  judgment 

Phillips,     of  the  Court.     After  minutely  stating  the  pleadings,  the 
Lord  Chief  Justice  thus  continued: — 

This  rejoinder  has  been  demurred  to.  No  special 
causes  of  demurrer  are  assigned,  but  we  think  the  rejoinder 
bad,  because  it  does  not  deny  (a)  any  allegation  in  the  re- 
plication. 

The  plea  alleges  that  the  defendant,  at  the  time  of  the 
act,  had  a  right  of  common  in  respect  of  being  owner  and 
occupier  of  the  messuage.  Then  the  replication  is,  that  at 
the  time  of  the  passing  of  the  act  the  defendant  had  no  other 
right  of  common  than  as  being  a  freeman  of  the  borough  and 
occupier  of  the  messuage,  and  not  as  occupier  only.  Now 
this  tenders  an  issue,  which  the  defendant  might  have  ac- 
cepted, concluding  to  the  country.  Instead  of  doing  this 
the  defendant  says  that  the  owner  of  the  house  had  not  any 
right  of  common  in  respect  of  his  being  a  freeman.  This 
allegation,  though  glancing  at  the  real  dispute,  does  not  put 
it  in  a  way  which  the  plaintiff  was  bound  to  accept;  and  we 
think  that  the  demurrer  may  be  maintained.  And  then  it 
is  the  same  as  if  the  defendant  had  demurred  to  the  repli- 
cation. There  are  five  other  pleas,  varying  in  some  mea- 
sure from  the  fifth  plea,  to  which  there  are  replications, 
and  demurrers  to  those  replications ;  and  upon  all  these  the 
same  questions  arise  as  on  the  fifth  plea,  and  the  replication 
to  that  plea.  And  upon  the  pleadings  it  must  be  taken 
that  at  the  time  of  making  the  act  it  was  only  such  of  the 
occupiers  of  messuages  as  were  freemen  of  the  borough 
that  had  a  right  of  common. 

And  then  the  question  is,  upon  the  construction  of  the 
act  of  parliament  and  award,  whether  the  same  limitation 
now  continues,  or  whether  the  occupiers  of  those  mes- 
suages are,  as  occupiers  only,  entitled  to  right  of  common. 
(a)  Nor  does  it  confess  and  avoid  the  matter  of  the  replication. 
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The  act  of  parliament  (43  Geo.  3,  c.  3,)  itself  is  silent  on        1833. 

this  subject;  but  it  states  that  several  persons  had  a  right  of  ^  .,.^'T*'    ^ 

-,,,.j,..  Bailiffs,  &c.  of 
common  on  some  parts  of  the  land  mentioned  therem,  and  Godmanch£s- 

it  authorizes  the  commissioners  to  make  regulations  for  the  ''^^ 

eBJoyment  of  the  right  of  common  on  such  parts  of  certain  Phillips. 
meadows  as  should  be  left  uninclosed.  And  then  comes 
the  clause  which  applies  to  this  case.  (The  Lord  Chief 
Justice  then  read  the  clause  by  which  the  commissioners  are 
directed  to  set  out  part  of  West  Common  as  common  for  the 
owners  and  proprietors  of  commonable  messuages  and  cot- 
tages onfy  {a),  and  then  proceeded.)  According  to  the  words 
of  this  clause>  without  further  information^  it  would  seem 
that  all  the  owners  of  commonable  messuages,  as  such,  had 
the  right,  and  more  particularly  the  word  "  only ''  being  used 
near  the  end  of  the  clause.  But  then^  when  the  further 
information  is  brought  to  bear  upon  the  construction  of  the 
act,  (and  which  is  admitted  in  the  pleadings,)  that  at  the  time 
of  passing  the  act,  it  was  only  such  occupiers  of  commonable 
messuages  as  were  freemen  that  had  the  rightj  it  comes  to 
be  considered  whether  the  act  was  meant  to  let  in  to  the 
exercise  of  the  common  right  all  the  owners  of  commonable 
messuages  without  any  qualification,  or  whether  it  was 
merely  an  enactment  as  to  the  place  where  the  commoners 
were  to  exercise  their  right  of  common,  but  so  that  no 
other  persons  should  be  entitled  than  were  before. 

The  object  of  the  act  of  parliament  was,  that  the  persons 
who  had  rights  of  property  in  the  land,  or  rights  of  common 
on  the  land  which  was  the  subject  of  the  act,  should  enjoy 
those  rights  more  conveniently  than  they  did  before. 

But  there  is  no  indication  in  the  act  of  any  intention  to 
confer  any  rights  or  benefits  on  persons  who  before  had  no 
rights  there,  but  which  the  defendant  wishes  to  introduce. 

There  is  no  reason  why  it  should  have  been  meant 
that  a  more  extensive  class  of  persons  should  have  a 
right  of  common  than  before;  there  is  no  consideration 
for  this :  and  therefore  we  think  that  when  the  act  speaks 

(a)  Ante,  7 14. 
VOL.  11.  3    B 
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18S3.        of  common  to  be  enjoyed  by  owners  of  customary  common- 
^  ^'^"^^'^^      able  messuages  or  cottages  in  general  terms^  it  must  mean 

BaihfFs,  &c.  of        ,  •      .     •   i         i.  .    ^  . 

GoDM;iNcuEs-  s^^"  owners  as  had  right  of  common  before  the  act  by 

^^^  being  also  burgesses,  and  that  the  object  of  the  clause  in 

Phillips,     the  act  was  to  confine  their  exercise  of  the  right  of  common 

to  a  particular  spot,  seeing  that  other  places,  where  before 

the  act  they  used  to  turn  on  cattle,  were  to  be  inclosed. 

The  award  could  not  extend  the  right  to  any  further  class 
of  persons  than  the  act  mentions,  unless  powers  had  been 
given  to  the  commissioners  to  ascertain  what  class  of  per- 
sons were  entitled;  but  the  act  does  not  do  that:  it  says 
the  right  of  common  is  to  be  enjoyed  in  such  way  as  the 
commissioners  shall  direct ;  which  means  the  number  and 
species  of  cattle,  and  the  times  of  the  year  when  they  are 
to  be  turned  on,  and  other  things  of  that  sort;  and,  indeed, 
looking  at  the  award  itself,  it  does  not  carry  the  defendant's 
argument,  as  to  the  extent  of  his  right  at  all,  farther  than 
the  act  itself;  for  the  award  is,  that  the  common  shall  be 
enjoyed  by  the  owners,  &c.  of  messuages,  &c.  having  rights 
of  common.  If  the  words  "  having  rights  of  common"  are  to 
be  taken,  as  "  having  rights  of  common  under  the  provisions 
of  this  act,"  it  carries  it  no  further  than  the  act  does ;  and  if 
the  words  mean  ''persons  having  right  of  common  when  the 
act  passed,"  then  it  excludes  all  who  were  not  freemen.  In 
no  point  of  view  therefore  can  the  award  carry  the  de- 
fendant's claim  further  than  the  act  does. 

And  we  are  of  opinion  that  neither  the  act  nor  the  award 
gives  the  defendant  any  greater  right  than  he  had  before  the 
act,  and  that  therefore  there  must  be  judgment  for  the 
plaintiffs. 

It  is  to  be  observed  that  in  the  case  of  Phillips  v.  Maile{a), 
in  which  the  judgment  of  the  Court  of  Common  Pleas  was 
the  other  way,  the  point  upon  which  we  decide  was  not 
so  distinctly  brought  to  the  notice  of  the  Court,  either 
on  the  pleadings  or  in  the  argument. 

Judgment  for  the  plaintiflfs. 
{a)  7  Bingh.  133;  4  Moore  &  Payne,  770. 
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Graves  v.  Weld. 

1  ROVER  for  clover,  clover  hay,  and  clover  seed.      Plea :  Emblements 
not  guilty.     At  the  trial  before  Taunton,  J.,  at  the  Dorset  ^^"imed^  in^ re- 
summer  assizes,  1 83^,  a  verdict  was  found  for  the  plaintiff,  spect  of  crops 

.  .      ,  I  •   •  i.     I  •     r>t  1       /.  11       •        which  grow  by 

subject  to  the  opmion  of  this  Court  upon  the  followmg  the  industry 

C2tse : ^^^  manurance 

mi'  ••«••!  i«  ^^  mtitif  and 

The  planititT,  m  the  spring  of  1830,  was  possessed  of  a  which  ordi- 

field  called  Cleavers,  which  he  held,  together  with  other  "^elabour^, 
closes,  under  a  lease  for  ninety-nine  years,  determinable  on  which  they  are 
three  lives.  In  the  course  of  that  spring  he  sowed  the  close  Within  the 

with  barley,  and  in  May  of  the  same  year  he  sowed  broad  year  in  which 

the  labour  is 
clover  seed  amongst  the  barley.   The  last  of  the  three  cetteux  bestowed, 

que  vies  died  on  the  27th  of  July,  1830,  before  which  time  though,  in 
^  ^  ^  ^  .  .  extraordniary 

the  reversionary  interest  in  the  premises  became  vested  in  the  seasons,  they 
defendant.      In  the  autumn  of  1830  the  plaintiff  took  the  S^be^ytnd 
crop  of  barley,  in  the  mowing  of  which  a  little  of  the  clover  ihi^t  period. 
plants  which  had  sprung  up  was  cut  off  and  taken  together  tjtled  to  em- 
with  the  barley.     In  January,  183 1,  the  plaintiff  gave  up  pos-  hleraents  can 
session  of  Cleavers  to  the  defendant.     According  to  the  usual  crop  of  the 
course  of  good  husbandry,  broad  clover  is   sown   about  ■  ""^u°^"' 
April  or  May,  and  the  crop  is  fit  to  be  taken  for  hay  about  growing  at  the 
the  beginning  of  June  in  the  following  year.     The  clover  in  determination 
question  was  cut  by  the  defendant  about  the  end  of  May,  1 83 1 ,  "f  his  tenancy, 
which  was  more  than  a  twelvemonth  after  the  seed  had  been  crop  may  not 
sown.     After  the  barley  is  cut,  the  clover  is  sometimes  de-  compensate 

•^  ,  him  for  in- 

pastured  by  sheep  in  the  autumn,  whereby  the  crop  is  made  dustry  and 
thicker.     If  not  so  fed  off,  the  shoots  would  be  (liable  to  "^^^^'^^^^ 

be)  killed  by  the   frost  in  the  winter.     In  this  case  the      Tenant  pur 

1  -.    J  ^        1       r>       J      1  •  A*  nuter  vie  sows 

clover  was  not  depastured,     iiroad   clover  is  sometimes  clover  with 

sown  by  itself,  but  more  frequently  with  barley,  flax,  oats  barley  in  the 

spring;  the 
estate  determines  in  the  summer  by  death  of  cetteux  que  vies;  in  the  autumn  the  barley 
is  cut,  and  with  it  some  clover,  which  increases  the  value  of  the  straw;  but  the  tenant 
is  not,  nor  expects  to  be  compensated  for  the  industry  and  manurance  bestowed  on  the 
clover,  except  by  a  crop  which  is  not  obtained  until  more  than  twelve  months  after  the 
clover  seed  was  sown :  Held,  that  this  was  not  an  annual  crop  of  which  emblements 
could  be  taken;  and  also  that  the  tenant  must  be  considered  as  having  taken  the  grow- 
ing crop  at  the  time  when  the  barley  was  cut. 

VOL.  II.  3  C 
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or  wheat.  The  part  of  the  clover  plants  cut  off  with  the 
barley  at  the  time  of  mowing  it  makes  the  .barley  straw  bet- 
ter as  fodder,  but  the  clover  is  sown  for  hay  or  seed,  and  not 
to  improve  the  barley  straw.  When  the  clover  grows  up 
high  it  is  injurious  to  the  barley.  It  is  the  common  course 
of  husbandry  to  take  for  hay  a  second  crop  of  the  clover  in 
the  autumn  of  the  year  after  it  is  sown,  and  a  second  crop 
was  so  taken  by  the  defendant  in  the  autumn  of  1831 ;  but 
when  it  is  intended  for  seed  no  crop  is  taken  for  hay  in  the 
summer.  Sometimes  the  clover  is  left  for  a  third  year,  but 
it  is  not  then  a  good  crop.  The  usual  course  of  husbandry 
is  to  plough  up  the  land  in  the  autumn  of  the  second  year 
for  wheat 

There  was  no  covenant  in  the  lease  as  to  the  away-going 
crop,  or  binding  the  tenants  to  any  particular  course  of  hus- 
bandry. The  learned  judge  took  the  opinion  of  the  jury 
on  these  two  questions: — 1st.  Whether  the  plaintiff  re» 
ceived  any  benefit  from  taking  the  clover  with  the  barley 
straw  sufficient  to  compensate  him  for  the  cost  of  the  clover 
seed  and  the  extra  expense  of  sowing  and  rolling.  ^ly« 
Whether  a  prudent  and  experienced  farmer,  knowing  that 
his  term  was  to  expire  at  Michaelmas,  would  sow  clover 
with  his  barley  in  the  spring,  where  there  was  no  covenant 
that  he  should  do  so;  and  whether,  in  the  long  run  and  on 
the  average,  he  would  repay  himself  in  the  autumn,  for  the 
extra  costs  incurred  in  the  spring.  The  jury  answered  both 
these  questions  in  the  negative. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  was  entitled  to  the  crop  of  clover  in  1831,  as 
emblements. 


Folleitj  for  the  plaintiff.  The  general  rule  will  not  be 
disputed,  that  where  a  tenancy  is  liable  to  be  determined 
by  accident,  the  tenant,  on  account  of  the  labour  and  ex- 
pense which  he  has  bestowed  in  cultivating  and  preparing 
the  land,  is  entitled  to  the  crops  growing  at  the  determina- 
tion of  the  tenancy,  as  emblements;  but  not  to  any  crop  of  a 
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permanent  description,  as  fruit  trees  and  the  like«  The 
reason  for  this  rule  is,  that  a  man  holding  for  a  term  of  un- 
certain duration  may  be  encouraged  to  cultivate  his  land  by 
the  certainty  that  the  determination  of  his  estate  will  not 
deprive  him  of  the  fruits  of  his  labour.  It  is  stated  in  the 
case  that  clover  is  sown  in  May,  and  is  not  usually  mown 
until  June  in  the  following  year,  so  that  more  than  a  twelve- 
month elapses  before  the  crop  has  arrived  at  maturity.  It 
may  be  contended  therefore  that  as  the  text  books  merely 
say  that  the  tenant  is  only  entitled  to  annual  crops,  the  de- 
fendant in  this  case  is  not  entitled  to  the  clover,  which  was 
cut  at  the  end  of  May,  1 83 1  •  The  word  '^  annuaF  is  used 
in  the  text  books,  because  crops  usually  ripen  in  the  course 
of  a  year,  but  there  are  certain  crops  which  do  not  come  to 
perfection  within  the  year,  but  of  which  there  may  yet  be 
emblements.  Mr,  Justice  Blackstone^  in  his  Commentaries, 
certainly  speaks  of  the  doctrine  of  emblements  as  applying 
only  to  ^'  annual  artificial  profit,"  and  not  to  ^  fruit  trees, 
grape,  and  the  like,  which  are  not  planted  annually  at  the  ex- 
pense and  labour  of  the  tenant,  but  are  either  a  permanent 
or  natural  profit  of  the  earth ;  but  for  this  position^  Co.  Litt. 
55,  is  referred  to,  and  upon  reference  to  that  authority  it 
will  be  found  that  my  Lord  Coke  means  that  the  tenant  is 
entitled  only  to  crops  upon  which  labour  and  manure  is  ex- 
pended with  a  view  to  immediate  profit,  and  not  to  crops 
which  grow  of  themselves."  In  Latham  v.  At\oood(a)  it  was 
held,  that  the  tenant  was  entitled  to  the  growing  crop  of 
Aops;  yet  that  is  a  plant  which  does  not  arrive  at  maturity  in 
the  course  of  a  year.  In  Kingsbury  v.  Collins  (6),  the  Court 
held,  that  teazles,  which  do  not  arrive  at  maturity  in  a  year, 
might  be  the  subject  of  emblements.  IPatiesonf  J.  That 
was  an  action  for  an  assault,  and  this  point  was  not  much 
considered.]  In  this  case,  the  jury  have  found  that  the 
tenant  will  not  be  repaid  for  the  manure  and  labour  he  has 
bestowed  upon  the  land,  unless  he  be  permitted  to  take  the 

(a)  Cro.  Car.  515 ;  S.C.  Co.  lite.  (6)  4  Bingh.  202 ;  1 2  B.  Moore, 

55,  b.  note,  364,  per  Hale's  MSS.       49A. 

3c  2 
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clover  in  dispute.  [Parke,  J.  A  farmer  sometimes  bestows 
manure  and  labour  upon  his  land  in  one  year,  so  as  to  fit  it 
for  producing  crops  for  a  succession  of  years  : — Would  you 
in  such  a  case  give  the  farmer  the  crops  until  he  was  repaid 
for  his  labour?]  The  tenant  here  claims  only  one  crop,  and 
has  had  no  benefit  for  his  labour  expended,  since  the  clover 
taken  with  the  crop  of  barley  is  no  kind  of  compensation  to 
him.  The  only  reason  for  granting  to  the  tenant  as  emble- 
ments crops  which  come  to  maturity  within  the  year  is  thtSy 
that  he  is  entitled  to  be  compensated  for  his  labour,  ffil- 
Hams  on  £xecfi/ors  (a)  quotes  an  opinion  of  Dr.  BunCs{b\ 
in  which  he  says,  speaking  of  emblements,  that  ^^  for  clover, 
sainfoin  and  the  like,  the  reason  of  manurance,  labour,  and 
cultivation,  is  the  same  as  for  corn."  Co.  Litt.  55  b.  There 
can  be  no  difference,  in  principle,  between  this  case  and  that 
of  artificial  grasses,  which  arrive  at  perfection  within  a  year. 


Gambler,  contri.  The  doctrine  of  emblements  is  confined 
to  those  cases  where  cost  or  labour  is  expended  in  one  part 
of  a  year,  the  recom pence  for  which  cost  or  labour,  in  the 
shape  of  a  crop,  is  produced  in  the  course  of  the  same  year. 
It  is  true,  as  appears  from  Blackstone's  Commentaries,  that 
emblements  were  originally  given  to  the  tenant  to  recom- 
pense the  tenants  for  their  good  husbandry ;  but  that  is  not 
the  test  by  which  to  ascertain  whether  the  tenant  is  entitled 
to  emblements.  For  example,  it  is  good  husbandry  to  turn 
an  unproductive  grass  field  into  a  water  meadow ;  yet  the 
tenant  by  so  doing  would  not  acquire  a  title  to  emblements. 
So,  it  is  good  husbandry  to  plough  and  manure ;  yet  in  a  note 
to  Co.  Litt.  55  a  (c),  it  is  said  that  lessee  at  will  is  not  entitled 
to  the  costs  of  ploughing  and  manuring,  if  the  lessor  enter 
and  determine  the  tenancv  before  the  land  is  sown.  Neither 
is  it  on  the  ground  of  compensation;  for  take  the  case  of  a 
tenant  by  statute  merchant,  whose  debt  is  satisfied ;  he  is 


(a)  P.  455. 

(6)  4  Burn,  Eccl.  Law,  299. 

(c)  Note  56%  from  Hal.   MSS. 


"  See  S.C.  Ace.  Brooke's  Abr.  Em- 
hlements,  pi.  7.  Tenant  per  Copie^ 
pi.  3."  Vifle  post,  740,  n. 
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clearly  not  entitled  to  compensation^  yet  if  he  sow  the  1B33. 
ground,  he  is,  upon  the  doctrine  of  emblements,  entitled  to 
the  crop.  Compensation  therefore  is  not  the  test.  The 
rule  of  law  as  to  emblements,  which  was  originally  laid 
down  for  the  encouragement  of  good  husbandry,  has  now 
become  an  arbitrary  rule,  and  is  wisely  confined  to  annual 
crops,  1.  e.  crops  which  take  less,  or  not  more,  than  a  year 
to  arrive  at  maturity.  It  is  admittted  that  the  word  annual 
occurs  in  Coke  upon  Littleton.  There  is  the  same  expres- 
sion in  Rollers  Abridgement  (a).  The  decision  in  Latham  v. 
Atwoody  in  which  it  was  held  that  hops  were  like  emble- 
ments, has  been  regarded  as  an  innovation.  Cru.  Dig, 
vol.  i.  p.  110.  [Denman,  J.  That  was  fully  discussed  in  a 
tithe  case  in  the  Exchequer,  Knight  v.  Halsey  {b),'\  In 
Kingsbury  v.  Collins  the  question  as  to  teazles  being  emble- 
mentSy  was  not  raised  either  by  the  pleadings  or  by  the 
counsel.  It  was  raised  by  the  Court,  towards  the  end  of 
the  argument,  and  decided  by  them  without  considering  the 
nature  of  the  crop.  Besides,  in  raising  teazles  expense  is 
incurred  in  the  cultivation  in  each  year.  The  opinion  of 
Dr.  Burn,  which  is  referred  to  in  Williams  on  Executors,  is 
also  referred  to  in  Amos  and  Ferrard  on  Fixtures ;  where  also  is 
quoted  a  note  by  Mr.  Serjeant  Hilly  9  Vin.  Abridg.  368  (c), 
in  which  he  says,  after  referring  to  the  passage  in  Burn's 
Ecc.  Law, ''  If  arable  land  is  sown  with  a  crop  of  corn,  do- 
i;er,8cc.  in  March,  and  the  estate  of  the  tenant  being  uncertain, 
determine  not  by  his  own  act,  after  harvest,  and  before  the 
next  year's  crop  of  clover  is  ripe  (which  is  usually  in  May  or 
June,)  it  seems  that  this  crop  of  clover  will  belong  to  him  in 
remainder  or  reversion ;  for  this  crop  was  not  a  present 
annual  profit,  according  to  the  expression  in  Co.  Litt.  55  b. 
But  if  the  land  had  been  sown  only  with  clover,  &c.  and  the 
estate  had  determined  as  aforesaid,  before  the  clover  was 
ripe,  whether  the  first  and  second  crops  of  clover  in  the 
same  year  (for  there  are  usually  two  crops  in  a  year),  or 
whether  the  first  crop  only,  or  neither  of  them,  shall  belong 

(fl)  Vol.  i.  p.  7«8,  title  Emhle-         (b)  2  Bos.  &  Pull.  180. 
ments,  A.  pi.  32.  (c)  Title,  Emblemenls  (A .)  pi.  25. 
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to  the  tenant,  or  his  executors  or  administrators."  The 
learned  serjeant  uses  the  words  '^  present  annual  pro6t,  "and 
evidently  thinks  that  such  crops  only  can  be  the  subject  of 
emblements.  According  to  the  argument  for  the  plaintiff 
he  would  be  as  much  entitled  to  the  second  crop  as  to  the  first, 
since  it  is  equally  the  produce  of  the  seed  which  the  lessee 
has  sown.  It  is  found  by  the  case  that  sometimes  clover  is 
left  for  a  third  year;  would  the  lessee  be  entitled  to  keep  the 
remainder-man  out  of  possession  until  this  crop  was  taken  i 
If  the  Court  once  extends  the  time  beyond  the  year,  there 
seems  no  reason  for  withholding  the  whole  of  the  produce 
of  the  labour  and  expenditure  of  the  tenant. 


FoUeitf  in  reply.  The  proposition  for  which  the  plaintitf 
contends  is  not  open  to  the  argument  of  inconvenience. 
The  plaintiff  only  claims  a  growing  crop  as  a  compensation 
for  the  labour  and  expense  of  preparing  the  land  for  that 
crop.  He  is  not  entitled  to  a  second  crop.  When  the 
tenant  dies,  the  growing  crop  would  go  to  his  executors. 
It  is,  in  a  manner,  severed  from  the  land,  and  a  part  of  the 
personal  property.  There  is  no  ground  for  confining  the 
right  of  the  tenant  to  the  crop  grown  within  the  year  It 
might  as  well  be  contended  that  a  fixture,  in  order  to  be  part 
of  the  personal  property  of  the  tenant,  must  have  been  put 
up  within  a  year  of  his  death.  It  is  admitted  that  there  are 
cases  in  which  the  tenant  has  been  at  considerable  expense 
and  receives  no  remuneration,  but  still  the  ground  of  giving 
emblements  is,  compensation.  If  in  the  case  put  in  Mr. 
Serjeant  HilFs  note,  the  Court  should  think  the  tenant  not 
entitled  to  emblements,  he  would  be  prevented  from  ever 
sowing  his  land  with  clover,  however  beneficial  that  might 
be  to  the  land.  The  rule  in  the  books  is, — that  which  a  man 
sows  he  shall  reap.  The  question  in  Latham  v.  Atwood 
was  different.  There  the  party  did  not  plant  the  hops,  and 
the  question  was,  whether  the  cultivation  of  the  old  roots 
brought  the  case  within  this  principle.  Supposing  there  is 
a  late  season,  which  causes  the  crop  not  to  arrive  at  matu- 
rity within  the  year,  would  that  circumstance  deprive  the 
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tenant  of  the  crop  i  In  Evans  v.  Roberts  (a),  it  is  said  by 
LUlledale,  J.  a  growing  crop  of  corn  or  potatoes,  or  of  any 
vegetable  which  is  produced  not  spontaneously  by  the 
earthy  but  by  the  labour  and  expense  of  the  occupier,  goes 
to  the  executor,  and  not  to  the  heir  of  the  tenant  in  fee 
simple.  [LUtledale,  J.  That  is  a  case  upon  the  Statute  of 
Frauds  (6).]  This  case  shows  that  the  executors  are  entitled 
to  the  growing  crop,  and  it  makes  no  difference  whether 
the  crop  is  ten  or  thirteen  months  in  coming  to  perfection. 
When  the  text  writers  speak  of  annual  crops,  they  use  the 
term  in  opposition  to  the  permatient  produce  of  the  lands,  as 
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(a)  8  Dowl.  ScRjrl.etl;  5  Barn. 

&  Cressw.  829. 

(6)  It  appears  that  at  common 

law  no  ph  or  grant  of  emblements 
would  pass  the  property  without 
deed.  Fitz.  Abr.  Feffements,  pi. 
69.  The  statute  of  frauds  does 
not  dispense  with  the  necessity  of 
a  deed  where  that  formality  was 
previously  required;  yet  it  seems 
to  have  been  assumed  that  where 
the  provisions  of  that  statute  have 
been  complied  with,  the  property 
in  emblements  will  pass  to  the 
vendee  without  any  other  formality 
being  observed.  See  Waddington 
V.  Briitowy  2  Bos.  &Pul.  452;  £m- 
menon  v.  Heelisy  2  Taunt.  42. 

By  98  Hen.  B,  cap.  1 1,  incum- 
bents are  empowered  to  make  and 
declare  their  testaments  of  all  the 
profits  of  corn  grown  upon  their 
glebe  lands,  manured  and  sown  at 
their  proper  costs  and  chai^ges  with 
any  com  or  grain.  At  this  period 
testaments  might  be  declared  of 
personal  but  not  of  reai  property, 
the  statute  of  wills  (32  H.  8,  c.  1,) 
not  having  then  passed. 

By  the  statute  of  Merton,  SO 
H.  S,  a  widow  may  devise  the  em- 
blements of  her  dower  and  of  her 


own  lands.    By  a  case  decided  in 
an  earlier  part  of  the  same  reign, 
it  would  seem  that  tenants  in  dower 
might  devise  their  emblements  be- 
fore this  statute,  4  H.  3,  Fitz.  Abr. 
tU.  Devise,  pi.  26.    According  to 
Bracton,  however,  no  such  right 
existed  at  common  law :  assignetur 
ei   dos  sua  legitima  —  secundum 
quod  tunc    fuerit,    culta   vel  in- 
culta,  cum   fructibus  et  redditu- 
bus  et  omnibus  aliis  pertinentiis, 
et  nihil    refundatur  executoribus 
vel  hxredibus  pro  cultura  et  curl^ 
quia    antiquitus   solet    observari, 
quod  sicut  uxor  dotem  suam  re- 
cipit  post  mortem  viri  sui  cultam 
vel  incultam  ita  pott  mortem  uxorvt 
solet  restitui  haeredi,  culta  vel  in- 
cuUa;quia  de  bladis  et  fructibus  a 
tenemento  non  separatis,  non  ha- 
buit  uxor  testnmenti    factionem^ 
sed  novA  supervenienti  gratid  et 
provisume,  sicut  patet  de   provisi- 
onibns  apud  Merton,  inter  placita 
quae  sequuntur  regem  Henricum, 
anno  regni    sui    decimo    octavo, 
(quaere  vicesimo,)  poterit  uxor  de 
fructibus  et  bladis,  sive  a  solo  sepa- 
rati  fuerint,  sive  non,  testari  et  pro 
voluntate   su&  disponere.    Bract. 
69,  a. 
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183S.  gra:>s.  [Parke,  J.  Suppose  the  case  of  a  nurseryman  who 
plants  trees  for  the  purpose  of  making  speedy  profit,  would 
he  be  entitled  to  the  trees  (a),  as  emblements?]  It  might 
be  contended  that  he  was,  upon  the  authority  of  Penton  v. 
Robari(b).  [Parke,  J.  In  that  case  there  was  either  a 
consideration  or  an  agreement.]  With  respect  to  Serjeant 
IlilCs  note,  it  may  have  been  merely  a  casual  remark  made 
while  reading  the  book,  and  not  the  deliberate  opinion  of 
that  lawyer.  [Patteson,  J.  In  this  case  the  expense  so 
incurred  was  primarily  for  the  sake  of  the  corn.]  That  is 
undoubtedly  so ;  but  there  are  expenses  incurred  in  sowing 
and  rolling,  which  are  done  expressly  for  the  clover  crop. 

Denm  AN,  C.  J. — That  is  a  case  of  so  much  importance, 
that  we  will  take  time  to  consider  of  it.  We  do  not  delay 
our  Judgment  for  want  of  information  from  the  bar,  for  it  is 
impossible  it  could  have  been  better  argued. 

Cur.  adv.  vult, 

Denman,  C.  J.  in  Trinity  term  delivered  the  judgment 
of  the  Court,  and  after  briefly  stating  the  facts  of  the  case, 
proceeded  as  follows : — In  this  case  the  plaintiff  is  un- 
doubtedly entitled  to  emblements.  The  question  is,  whe- 
ther that  which  is  here  called  the  second  crop  of  clover  falls 
under  that  description.     We  think  it  does  not. 

In  the  very  able  argument  before  us,  both  sides  agreed  as 
to  the  principle  upon  which  the  law  which  gives  emblements 
was  originally  established.  That  principle  was,  that  the 
tenant  should  be  encouraged  to  cultivate,  by  being  sure  of 
receiving  the  fruits  of  his  labour;  but  both  sides  were  also 
agreed  that  the  rule  did  not  extend  to  give  the  tenant  alt 
the  fruits  of  his  labour,  or  the  right  might  be  extended  in 
that  case  to  things  of  a  more  permanent  nature,  as  trees,  or 
to  more  crops  than  one ;  for  the  cultivator  very  often  looks 

(a)  Vide  Empson  v.  Soden,antc,         {b)  2  East,  86. 
vol.  i.  720. 


Graves 

V. 
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for  a  coropensation  for  his  capital  and  labour  in  the  pro-  isss. 
duce  of  successive  years.  It  was  therefore  admitted  by 
each,  that  the  tenant  could  be  entitled  to  that  species  of 
produce  only  which  grows  by  the  industry  and  manurance  Weld. 
of  theniy  and  to  one  crop  only  of  that  product.  But  the 
plaintiff  insisted  that  the  tenant  was  entitled  to  the  crop  of 
any  vegetable  of  that  nature^  whether  produced  annually  or 
not,  which  was  growing  at  the  time  of  the  cesser  of  the 
tenant's  interest.  The  defendant  contended  that  he  was 
entitled  to  a  crop  of  that  species  only  which  ordinarily  re- 
pays the  labour  by  which  it  is  produced,  within  the  year  in 
which  that  labour  is  bestowed,  though  the  crop  may  in  ex- 
traordinary seasons  be  delayed  beyond  that  period;  and 
the  latter  proposition  we  consider  to  be  the  law.  It  is  not, 
however,  absolutely  necessary  to  decide  this  question;  for 
assuming  that  the  plaintiff's  rule  is  the  correct  one,  the  crop 
which  is  claimed  is  not  the  crop  growing  at  the  end  of  the 
term.  The  last  cestui  que  vie  died  in  July  :  the  barley  and 
the  clover  were  then  growing  together  on  the  same  land, 
and  a  crop  of  both  together  was  taken  by  the  plaintiff  in  the 
autumn  of  that  year,  though  the  crop  of  clover  of  itself  was 
of  little  value.  Thus  the  plaintiff  has  had  one  crop ;  and  if 
it  were  necessary,  either  generally  or  in  the  particular  case, 
that  the  crop  taken  should  remunerate  the  tenant,  we  must 
observe  that  though  the  crop  of  clover  alone  did  not  repay 
the  expense  of  sowing  and  preparation,  the  case  does  not 
find  that  both  crops  together  did  not  repay  the  expenses  in- 
curred in  raising  both.  The  decision,  therefore,  might  pro-* 
ceed  on  this  short  ground ;  but  as  the  more  general  and  im- 
portant question  has  been  most  fully  and  elaborately  argued, 
we  think  it  right  to  say  that  we  are  satisfied  that  the  general 
rule  laid  down  by  the  defendant's  counsel  is  the  right  one^ 

The  principal  authorities  upon  which  the  law  of  emble- 
ments depends  are  Liitleion,  sect.  68,  and  Coke's  commen- 
tary on  that  passage.  The  former  is  as  follows: — "  If  the 
lessee  soweth  the  land,  and  the  lessor,  after  it  is  sown  and 
before  the  corn  is  ripe,  put  him  out,  yet  the  lessee  shall 
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have  the  corn,  and  shall  have  free  entry,  egress  and  regress, 
to  cut  and  carrie  away  the  com^  because  he  knew  not  at 
what  time  the  lessor  would  enter  upon  him."  Lord  Coke 
says — "  The  reason  of  this  is^  for  that  the  estate  of  the  lessee 
is  uncertaine,  and  thereforei  lest  the  ground  should  be  un- 
manured,  which  should  be  hurtful  to  the  commonwealth,  he 
shall  reap  the  crop  which  he  sowed  in  peace,  albeit  the 
lessor  doth  determine  his  will  before  it  be  ripe ;  and  so  it 
is  if  he  set  roots,  or  sow  hemp  or  flaZ|  or  any  other  annual 
profit,  if  after  the  same  be  planted  the  lessor  ousts  the  lessee; 
or  if  the  lessee  dieth,  yet  he  or  his  executors  shall  have 
that  y earths  crop.  But  if  he  plant  young  fruit  trees,  or  young 
oaks,  ashes,  elms,  &c.,  or  sow  the  ground  with  acoines, 
&c.,  there  the  lessor  may  put  him  out  notwithstanding,  be- 
cause they  will  yeeld  no  present  annual  profit  {a)"    These 


Emblements 
defined. 


(a)  Co.  Litt.  55,  b. 
To  this  may  be  added  the  fol- 
lowing anthorities.  *^  Nota  per 
KebeU,  on  the  construction  of  the 
statute  of  Merton,  cap.  ii,  which 
begins  omnes  vidua  de  cetera  pot' 
suMi  legare  hladoy  S^c  He  said 
tliat  blada  are  such  things  as  are 
annual,  as  comj  hemp,  flax,  et  hu- 
jusmodi,  and  not  grass  and  other 
sach  things  as  will  endure  beyond  a 
year.**  Keilw.l85,a. 

Lord  Coke,m  commenting  on  this 
statute,  sa^,  **  Blada  signifieth  come 
orgraine,  while  it  groweth :  It  pro- 
perly signifieth  come  or  graine 
while  it  is  in  herbl^  dum  seges  in 
herbft :  but  it  is  taken  for  all  manner 
of  come  or  graine,  or  things  annual 
coming  by  the  industry  of  man,  as 
hemp^  flai,  &c.''  8  Inst  81. 
Who  entitled  If  tenant  in  dower  sow  the  land, 
to  emblements,  and  afterwards  takes  husband  who 

dies  before  severance,  the  widow 
shall  have  the  emblements  and  not 
the  executors  of  the  husband;  but 
if  the  husband  sows  the  land  and 
dies,  his  executors  shall  have  the 


emblements  and  not  the  widow; 
and  the  reason  seems  to  be,  that 
he  that  did  the  labour  and  costs  of 
the  emblements  shall  have  them. 
Bro.  Abr.  tit.  Emblements,  pi.  S6; 
Lib.  Ass.  anno  8,  fbl.  16,  pi.  20. 
Where  J.,  the  party  whoemMMS 
the  land,  holds  it  by  a  title  defeasi* 
ble  by  the  entry  of  B.,and  B.  eaters 
before  the  emblements  are  severed, 
^.cannot  take  the  emblements.  So, 
if  ^.  holds  by  demise  from  C^  whose 
estate  is  defeasible  by  the  entry  of 
B.>  and  A.  dies  before  severanoei 
B.  may  enter  and  take  the  emble- 
ments. ThuSy  '*  if  a  villein  demise 
his  land,  and  the  lessee  embleei  the 
land  and  dies,  and  the  lord  of  the 
villein  enters,  the  lord  shall  have 
the  emblements."  S0£cftv.  1,  in 
itinere  CoraabiaeyRtx.  Abr.  lir.Vil- 
lenag^  pi.  45.  To  which  Brooke 
adds,  <<  Ratio  videtur  that  the  lord 
enters  by  title;  for  he  who  recovers 
land  or  enters  by  title  (i.  e.  by  titJe 
paramount  that  under  which  the 
possession  was  held  at  the  time  of 
the  sowing  or  embkfnent  of  the 
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authorities  are  strongly  in  favour  of  the  rule  contended  for 
by  the  defendants.  They  confine  the  right  to  things  yield- 
ing present  annual  profit,  and  to  that  year's  crop  which  is 
growing  when  the  interest  determines.  The  case  of  hops 
which  grow  from  ancient  roots,  and  which  yet  may  be  emble* 
ments,  though  at  first  sight  an  exception,  really  ftlls  within 
this  rule.  In  Latham  v.  Atwood  (a),  they  were  held  to  be 
**  like  emblements,  because  they  are  such  things  as  grow  by 
land),  shall  have  the  emblemeDts."      reimbursement  of  the  expenses  in* 
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Bro.  Abr.  tit.  Emblements,  pi.  45. 
But  where  a  man  recovers  land 
against  J.  S.y  who  is  condemned  to 
the  king  in  a  fine,  and  the  sheriff 
has  seized  the  emblements  growing 
on  the  land  for  the  king,  the 
sheriff  cannot  deliver  seisin  of 
the  land  to  the  recoveror  until  the 
emblements  are  severed,  unless  the 
recoveror  will  satisfy  the  kijotg.  T. 
18  E,  3,  Fitz.  Abr.  tit,  Execucion, 
pi.  56. 
By  the  The  Roman  law  gives  noemble- 
Roman  ments  to  those  who  claim  under 
^^'  the  party  whose  interest  is  deter- 
mined by  an  uncertain  event,  and 
makes  no  distinction  between  fruc- 
tns  industriales  and  the  sponta^ 
neous  produce  of  the  earth.  '*If  the 
usufructuary  cut  the  harvest  and 
dies,  the  straw  which  lies  in  the 
harvest  field  belongs  to  his  heir, 
but  the  stubble  which  is  held  in 
the  earth  belongs  to  the  owner  of 
the  soil.  Cutting  com  or  hay, 
gathering  grapes, and  shaking  olives 
from  the  tree,  is  a  perception  of 
fruits  by  the  usufructuary,  but  a 
different  role  b  to  be  observed  with 
respect  to  such  olives  as  hskvefai" 
ten  from  the  trees."  Dig.  7,  4,  IS. 
Fmmenta  quoqoequassata  sunt  sob 
cadere  inteliiguntur.  Inst.  9,1,  3S. 

Bjr  the  Norman  law  the  heirs  of 
the  widow  were  not  entitled  to  the 
growing  crops.  Whether  the^  had 
any  claim  upon  the  reversioner  for 


curred  by  the  widow  in  plowing 
and  sowing  the  land,  appears  to 
have  been  matters  of  doubt.  Bas- 
nage,  Commentaire  snr  la  Cou- 
tume  de  Normandie,  vol.ii,  17,18. 
However,  if  the  widow  died  after  g-  ^1,^  custom 
Midsummer,  her  heirs  were  enti*  of  Normandy, 
tied  to  the  growing  hay  and  com;  art.  505. 
if  after  the  1st  of  September,  they 
had  also  the  apples  and  grapes, 
whether    the   land    was    in    her 
own  hands  or  in  those  of  her  te- 
nants, 2  Basn.  18. 

Pothier(Trait6  duDouaire,  Par-  Qy  the  law  of 
tie  I,  chap.  v.  §  1,  No.  198,)  reco^  France, 
nizes  the  distinction  between  fruo- 
tus  naturales  and  fructus  industri- 
ales, describing  the  latter  as  those 
which  the  land  produces  by  cnlti- 
vation,  as  corn  and  other  grain, 
the  fruits  of  vines,  &c.  He  says 
that  both  are  acquired  to  the  dow- 
ressy  as  thejr  are  acquired  to  all 
other  usufructuaries,  bypert^ioH, 
£t  vide  Code  Civil,  Art.  582,  3, 5. 

As  to  the  mode  of  pleading  a 
title  to  emblements,  see  H.  19  E. 
S,  Fitz.  Abr.  tU,  Barr.  pi.  349 ;  lib. 
Ass.  fol.  95,  anno  10,  pi.  6;  H. 
40  £.  3,  fol.  19,  pi.  5;  M.  46  E,  3, 
fol.  32,  pi.  40;  Sir  H.  Knivet's  case, 
5  Co.  Rep.  85,  a;  more  fully  report- 
ed, Goldsb.  143,  Cro.Car.  463. 

See  further  us  to  Emblements, 
Lib.  Ass.  anno  7,  fb.  12,  pi.  18; 
Com.  Dig.  Biensy  (G.  1.)  (G.  2.) 

(o)  Cro.  Car.  515. 
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1833.  the  manurance  and  industry  of  the  owner,  by  the  making  of 
hills  and  the  setting  of  poles."  That  labour  and  expense, 
without  which  they  would  not  grow  at  all,  seems  to  have 
been  deemed  equivalent  to  the  sowing  and  planting  of  other 
vegetables.  Mr.  Cruise,  in  his  Digest  {a),  says  that  this 
determination  was  probably  on  account  of  the  great  expense 
of  cultivating  the  ancient  roots.  It  may  be  observed,  that 
the  case  decides,  that  hops,  so  far  as  relates  to  their  annual 
product  only,  are  emblements  :  it  by  no  means  proves  that 
the  person  who  planted  the  young  hops  would  have  been 
entitled  to  the  first  crop  whenever  produced. 

On  the  other  hand,  no  authority  was  cited  to  shew  that 
things  which  take  more  than  a  year  to  arrive  at  maturity  are 
capable  of  being  emblements,  except  the  case  of  Kingsbury 
V.  Collins  (ft),  in  which  teazles  were  held  by  the  Court  of 
Common  Pleas  to  be  so.  But  this  point  was  not  argued, 
and  the  Court  does  not  appear  to  have  been  made  ac- 
quainted with  the  nature  of  that  crop,  or  its  mode  of  culti- 
vation ;  and  it  may  be,  that  in  the  year  when  the  plant  is  fit 
to  gather,  so  much  labour  and  expense  is  incurred  as  to  put 
it  on  the  same  footing  as  hops.  We  do  not,  therefore,  con- 
sider this  case  as  an  authority  upon  the  point  in  question. 

The  note  of  Serjeant  Hill,  in  9  l^iner's  Abridgment,  368(c), 
in  Lincoln's  Inn  Library,  which  Mr.  Gambier  quoted,  is 
precisely  in  point  in  the  present  case,  and  it  proves  that  in 
the  opinion  of  that  eminent  lawyer,  the  crop  of  clover  in 
question  does  not  belong  to  the  plaintiff.  It  is  stronger, 
because  there  the  estate  of  the  tenant  is  supposed  to  deter- 
mine after  harvest,  whereas  here  it  is  determined  before. 
The  weight  of  authority,  therefore,  is  in  favour  of  the  rule 
insisted  upon  by  the  defendant. 

There  are  besides  some  inconveniences,  doubts  and 
disputes,  which  were  pointed  out  in  the  argument,  which 
would  arise  if  the  other  rule  were  to  prevail.  Is  the  tenant 
to  have  the  feeding  in  autumn,  besides  the  crop  in  the  fol- 

(a)  Vol.  i.  no,  3d  ed.  424. 

{b)  4  Bingh.  203 ;   12  B.  Moore,         (c)  Title,  Emblements (^A.)  pi.  25. 
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lowing  year?  If  so,  he  gets  sometimes  more  than  one 
crop.  Is  he  to  have  the  possession  of  the  land  for  the  pur- 
pose f  or  is  the  reversioner  to  have  the  feeding;  and  in  that 
case  is  the  reversioner  to  be  liable  to  an  action  if  he  omits 
to  feed  off  the  clover,  and  thereby  spoils  the  succeeding 
crop?  These  inconveniences  do  not  arise  if  the  defend- 
ant's rule  is  adopted.  It  also  prevents  the  reversioner 
from  being  kept  out  of  the  full  enjoyment  of  his  land  for  a 
longer  time  than  a  year  at  the  most;  whereas,  upon  the 
other  supposition,  that  period  may  be  extended  to  two  or 
more  years,  according  to  the  nature  of  the  crop. 

We  are  therefore  of  opinion  that  the  rule  regulating  em- 
blements is  that  which  the  defendant  has  contended  for,  and 
that  for  this  reason  also  he  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 


Gibson  v»  Winter  and  another. 

Covenant  upon  a  policy  of  insurance,  by  indenture  ^^i^toli^^ 
between  the  plaintiff,  as  owner,  agent,  or  otherwise,  and  tion  of  cove- 
the  defendants  (two  directors  of  the  Indemnity  Mutual  Ma-  up^n  a  poiicv 

rine  Insurance  Company).     Plea:  (inter  alia,)  payment.       of  insurance 

ciTccted  by  jsi. 
At  the  trial  before  Lord  Tenterden,  C.  J.  at  the  sittings  as  agent,  is 

after  Trinity  term,   1832,   the  following -facts   appeared:  ^nPfn^dTre^^ 
The  policy  of  insurance  was  effected  by  the  plaintiff,  who  ment  on  the 
was  a  partner  in  the  house  of  James  Poingdestre  &  Co.,  SurMirting  that 
insurance  brokers  in  London,  for  Le  Quesne,  a  merchant  ^^^  loss  had 
resident  in  Jersey.     The  policy,  which  was  under  seal,  was  andthe6a/£iiice 

effected  in  the  name  of  the  plaintiff  for  4000/.,  on  goods  ^"?  ^^^  ^^^ 

■^  .  °      .     defendant  tOil. 

laden  on  board  a  ship  called  the  Courier,  at  and  from  Rio  paid;  although 
Janeiro  to   Europe.     It  appeared,  upon  the  face  of  the  hasnot'autho- 
poHcy,  that  the  goods  were  the  goods  of  Le  Quesne;  but  lizedsuchaset- 

the  covenants  were  all  with  the  plaintiff.  A  loss  of  the  whatever  con- 
stitutes an  an- 
swer to  the  demand  for  which  an  action  is  brought,  as  against  the  plaintiff  on  the 
record,  is  a  bar  to  the  action,  although  brought  for  the  benefit  of  others  who  have 
no  mode  pf  enforcing  their  claim  except  by  suing  in  the  name  of  the  plaintiff. 
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goods  taking  place,  it  was  adjusted  on  the  15th  July,  18^, 
by  the  plaintiff  and  the  insurers^  to  the  value  of  3000/.  On 
the  back  of  the  policy,  that  sum  was  indorsed  as  receiTed, 
in  the  following  manner  :— 

Premiums  of  1 828,  £675    5    3 

of  1829,     849     3     9 

Cash     ....      1475  II     0 


C  23d  July,  1827. 
The  two  sums  of  675/.  5s.  Sd.  and  849/.  3j.  9d.  were 
the  amount  of  premiums  for  various  other  insurances  due 
from  Poingdestre  &  Co.  to  the  defendants.  A  final  loss 
was  settled  between  Le  Quesne  and  the  insurers  on  the 
30th  September,  1829,  at  495/.  05.  7d.  This  sum  was 
paid  into  Court.  On  the  17th  of  July,  the  plaintiff  wrote 
to  IjC  Quesne,  and  informed  him  that  he  had  obtained  a 
settlement  of  3000/.  on  account,  which  sum  would  be  placed 
to  his  (Le  Quesne^s)  credit,  at  two  months  from  that  date. 
Le  Quesne  wrote  an  answer  to  this  letter,  and  in  reference  to 
the  3000/.  says,  '^  the  same  is  placed  in  due  conformity  (a)." 
On  the  25th  of  September,  1829,  Poingdesire  &  Co.  be- 
came  bankrupts ;  Gibson  neither  paid  the  amount  received 
by  him  nor  that  allowed  in  the  account,  and  this  action  was 
brought  by  the  plaintiff,  at  the  instance  of  Le  Quesne,  to 
recover  from  the  defendants  the  two  sums  of  6751.  5s.  3c/. 
and  849/.  Ss.  9</*,  on  the  ground  that  Poingdestre  8c  Co.  were 
authorized  to  receive  the  amount  of  the  loss  in  money 
only.  Lord  Tenierden  was  of  opinion  that  Le  Quesne  was 
not  bound  by  any  but  a  cash  payment,  unless  he  had 
adopted  the  payment  made  to  his  brokers,  and  said, 
that  if  this  mode  of  payment  had  been  made  known  to  Le 
Quesne,  and  he  had  not  objected  to  it  within  a  reasonable 
time,  he  must  be  taken  to  have  adopted  it ;  and  the  question 
for  the  jury  to  determine  was,  whether  Le  Quesne  knew 
of  it,  and  did  not  object  to  it.  His  lordship  also  directed 
them  to  find  for  the  defendants,  if  they  thought  Le 
(a)  I.  e,  "  I  have  made  you  debtor  in  my  books  for  the  9000L 
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Quesne  meant  to  give  credit  for  the  3000/.  to  Gibson,  and 
to  accept  Aim  as  his  debtor  instead  of  the  insurers.  A  ver- 
dict having  been  found  for  the  defendants,  a  rule  nisi  to 
set  aside  the  verdict,  and  for  a  new  trial,  was  obtained,  on 
the  ground  that  Ise  Quesne  had  not  acquiesced  in  the 
mode  of  payment,  and  that  an  underwriter,  on  settling  a 
loss  on  a  policy  of  insurance,  cannot  set  off  the  balance 
due  on  an  account  between  him  and  the  broker  as  against 
the  amount  of  the  loss;  and  for  this  l^oddv.  Reid(a), 
Russell  V.  Bangley  (i),  and  Scott  v.  Irving  {c),  were  cited. 
This  case  was  argued  in  Easter  term  last  ((2). 


Campbell,  S.  G.,  Sir  J,  Scarlett^  and  TomUmon, 
now  showed  cause.  The  verdict  may  be  supported  on 
these  two  grounds — 1st,  that  there  was  a  payment  to  Le 
Quesne  through  his  agents,  or  an  arrangement  equivalent  to 
payment,  which  was  acquiesced  in  by  him ;  2ndly,  that  the 
plaintiff,  though  suing  as  trustee  or  agent,  is  bound  by  his 
own  admission. 

I.  It  is  the  common  practice  with  underwriters  to  keep  First  point  : 
an  account  with  insurance  brokers,  and  if  a  loss  hap-  Pt^jonent. 
pens,  to  give  him  a  cheque  for  the  difference  between  the 
premiums  due  to  the  broker  and  the  loss.  The  broker 
usually  gives  the  assured  a  bill  of  exchange  for  the  balance 
due  to  him,  Scoitx.  Iroing{e).  This  policy  is  effected  by  deed 
in  the  name  of  Gibson*  He  goes  to  the  company,  who 
are  unacquainted  with  the  name  of  the  owner  of  the  ship, 
and  settles  the  loss.  The  firm  of  which  the  plaintiff  was  a 
partner,  were  the  general  agents  of  Le  Quesne.  They  re- 
ceived bills  of  exchange  for  him,  and  in  fact  transacted  busi- 
ness for  him  in  various  parts  of  the  world.  This  action  was 
Cried  on  a  former  occasion  before  Park,  3.  in  the  Common 
Pleas,  and  he  was  of  opinion  that  Poingdestre  and  Co.  were 
the  agents  of  Le  Quesne,  and  that  payment  had  been  made  to 


(a)  4  Barn.  &  Aid.  2  JO. 
(6)  4  B.  &  Aid.  395. 
(c)  1  B.  &  Adol.  605. 


(d)  Before  Denman,  C.  J.,  Lit- 
tledakf  J.,  and  Parke,  J. 

(e)  1  B.  &  Adol.  605. 
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1833.        Le  Quesne,  and  nonsuited  the  plaintiff.     [Parke,  J.  The 

^^  verdict  cannot  be  supported  upon  the  ground  put  by  that 

V.  learned  judge  in  the  Common  Pleas,  viz.  that  it  was  a  general 

Winter,      agency,  because   the    evidence    shews    it    to   have    been 

a  particular  agency.      The   ground   must    be    adoption, 

which  would  be  a  good  ground,  provided  Le  Quesne  had 

known  all  the  circumstances.]     Admitting  that  there  was 

not  a  general  agency,  the  acquiescence  by  Le  Quesne  in  the 

arrangement  made  it  equally   binding    upon   him  as    an 

actual  payment.     The  circumstances  of  the  case  amounted 

to  an  acquiescence  by  Le  Quesne, 

Second  point.        H*  The  plaintiff  cannot  say  he  has  not  been  paid.     In 

Bauerman  v.  Radenius{a),  it  was  held  by  Lord  Kent/on^  that 
Payment  to  the  principal  was  concluded  by  the  admission  of  the  agent, 
^or(]^  who  was  the  plaintiff  on  the  record.     This  doctruie  has  been 

established  by  a  series  of  cases,  consequently  the  receipt 
signed  by  Gibson  was  evidence  against  him  as  plaintiff. 
[Parke,  J.  Your  argument  is,  that  Gibson  being  a  neces- 
sary (6)  plaintiff,  cannot  be  heard  to  say  for  the  benefit  of  an- 
other that  which  he  could  not  say  for  himself.]  The  cases 
cited  when  this  rule  was  moved  for  do  not  apply,  since  in 
those  cases  the  action  was  brought  in  the  name  of  the  as- 
sured, and  not  of  the  agent.  The  issue  on  the  record  is, 
whether  the  plaintiff'  has  been  paid;  it  is  shewn  by  the 
receipt  indorsed  on  the  policy,  signed  by  the  plaintiff, 
that  he  has  been  paid.  The  situation  of  Le  Quesne 
would  have  been  different  if  the  contract  had  not  been 
under  seal  (6). 

R,  F.  Richards,  in  support  of  the  rule.  The  real  ques- 
tion before  the  Court  is,  whether  any  authority  has  been 
given  by  Le  Quesne  to  Gibson,  authorizing  him  to  set  off 
the  amount  of  the  premiums  due  from  himself  to  the 
insurers  against  this  loss;  and,  if  there  was  no  such  autho- 
rity in  the  first  instance,  whether  Le  Quesne  has  subse- 

(fl)  7  T.  R.  66^.  Dowl.  &  Ryl.   102;  ^5   Barn.  & 

(6)  See  Berkeley  v.    Hardy,  8      Cressw.  355. 
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quently  adopted  the  mode  of  payment  to  Gibson.    The        isss. 
issue  is  the  same,  whether  or  not  the  policy  be  under  seal.      ^"^v"^^ 
A  broker  has  no  right  to  set  off  a  debt  due  from  himself  9. 

against  the  money  due  to  him  as  agent;  Todd  v.  Reid{a\      Wimteb. 
Russell  V.  Bangley{b),  Bartlett  v.  Pentland{c),   Scott  v.  Ir-  First  point: 
ving  is  in  conformity  with  the  preceding  cases.    In  that  case  ^^  P«y™"' 
the  assured  had  actually  drawn  a  bill  upon  the  broker^  yet  he  trust, 
recovered  from  the  underwriters  the  sum  which  he  had  set 
off  in  his  account  with  the  broker.     In  Russell  v.  Bangky, 
the  assured  drew  a  bill  upon  the  broker,  (who  had  adjusted 
the  loss   with   the  underwriter),   for  the   balance   of  the 
account  of  the  loss ;  yet  he  recovered  against  the  under- 
writer, no  payment  of  money  having  been  made  to  the  bro- 
ker.    Unless,  therefore,  there  has  been  a  special  adoption 
of  the  act  of  Gibson  by  Le  Quesne,  there  has  been  no  pay- 
ment to  him.  On  the  17th  July,  Gibson  informed  Le  Quesne 
that  he  had  obtained  a  settlement  of  the  3000/.  on  account.  No  adoption. 
There  is  nothing  in  the  word  settlement  from  which  Le 
Quesne  could  infer  that  two  years  premiums  had  been  de- 
ducted.   In  the  answer  of  Le  Quesne  to  that  letter,  there 
is  nothing  from  which  assent  can  be  implied  to  a  parti- 
cular mode  of  settlement. 

Then,  as  to  the  question  that  this  is  a  contract  under 
seal,  and  that  there  is  an  admission  by  Gibson  that  payment  Second  point, 
has  been  made  to  him.     This  comes  to  the  same  question, 
whether  there  has  or  has  not  been  a  payment.   [Parke,  J. 
Have  you  found  any  case  in  which  this  question  arose, —  Payment  to 
whether,  where  a  man  has  received  payment  in  a  manner  ^q^     "* 
satisfactory  to  himself,  he  can,  where  he  is   a  necessary 
plaintiff,  suing  for  the  benefit  of  another,  recover  for  the 
same  demand.]      No  case  of   that  description   has  been 
found,  but  Carr  v.  Hinchliff{d)  would  seem  to  be  the 
same  in  principle.     In  this  case  Le   Quesne  is  the  real 

(a)  4  Barn.  &  Alders.  310.  (c)  10  Barn.  &  Cressw.  760. 

(6)  4  Barn.  &  Alders.  395.  {d)  7  D.  &  R.  42 ;  4  B.  &  C.  547. 
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18S8.        plaintifl;  and  it  is  submitted  that  no  admission  by  the 
GiBsov       plaintifF,  unless  authorized  by  Le  Quesne,  would  bind  him. 


V, 
WlHTER. 


Cur.  adv.  vuU. 


Denman,  C.  J.y  in  the  course  of  Trinity  term,  delivered 
First  point :  the  judgment  of  the  Court.  After  stating  the  facts  of  the 
Acquiescence.  ^^^^^    ^is  lordship    proceeded  as  follows :— On  the  trial 

before  the  late  Lord  Tenterden,  at  the  sittings  after  Trinity 
term,  the  defendants  had  a  verdict,  on  the  ground  that  L$ 
Quesne  had  acquiesced  in  and  adopted  the  mode  of  pay* 
ment  to  the  plaintiff,  and  was  bound  by  it.  Mr.  Pollock 
moved  for  a  new  trial  in  the  following  term.  The  case  was 
afterwards  fully  argued  before  us,  and  if  it  had  depended 
Upon  the  propriety  of  the  verdict  we  should  have  thought  it 
right  to  submit  the  case  to  the  consideration  of  another 
jury,  for  we  are  by  no  means  satisfied  that  there  was  suffi* 
cient  evidence  of  adoption  by  Le  Quesne,  as  he  was  never 
correctly  informed  of  the  real  state  of  facts.  It  was  insisted 
by  the  counsel  for  the  defendants,  that  the  evidence  proved 
a  general  agency  in  Poingdesire  and  Gibson,  and  there* 
fore  that  their  acts  bound  Le  Quesne.  But  we  are  of 
opinion  that  the  verdict  cannot  be  supported  on  this  ground, 
as  their  general  agency  was  not  proved ;  indeed  it  was 
negatived  on  the  trial. 
Second  point:  I^  ^^^  ^^^^  objected,  that  as  the  covenant  was  with  Gib^ 
Payment  to      ^q^^  gnj  ^g  qqIj  could  sue  upon  it,  payment  to  him,  in  any 

cord.  mode  by  which  he  was  bound,  would  be  a  good  payment  as 

against  Le  Quesne^  and  that  as  the  settlement  with  the  plain* 
tiff  bound  him,it  equally  bound  Ze  Quesne, suing  in  his  name, 
And  upon  full  consideration  we  are  of  opinion  that  this  ob* 
jection  is  valid.  The  plaintiff,  though  he  sues  as  a  trustee 
of  another,  must  in  a  court  of  law  be  treated  in  ail  respects 
as  the  party  in  the  cause;  if  there  be  a  defence  against  him, 
there  is  a  defence  against  the  cestui  que  trust,  who  uses  his 
name ;  and  the  plaintiff  cannot  be  permitted  (o  say,  for  the 
benefit  of  another,  that  his  own  act  is  void,  which  he  cannot 
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say  for  the  benefit  of  himself.  The  following  are  the  autho- 
rities which  appear  to  us  fully  to  warrant  this  position.  In 
£auermanv.Radenius{a),  (where  the  question  was,  whether 
the  admission  by  the  plaintiff^  who  was  clearly  a  trustee  for 
another,  could  be  received  in  evidence).  Lord  Kenton  says, 
"  If  the  question  that  has  been  made  in  this  case  had  arisen 
before  Sir  Matthew  Hale,  or  Lords  Holt  or  Hardwicke,  I 
believe  it  never  would  have  occurred  to  them,  sitting  in  a 
Court  of  Law,  that  they  could  have  gone  out  of  the  record, 
and  considered  third  persons  as  parties  in  the  cause."  If  the 
plaintiffs  ''  may  be  taken  to  be  off  the  record,  then  they 
may  be  witnesses;  and  yet  it  is  not  pretended  that  they 
could  have  been  examined.  The  argument  therefore,  that 
asserts  that  they  may  be  taken  from  off  the  record,  not  hold- 
ing good  to  all  purposes,  fails  entirely.  I  cannot  conceive  on 
what  ground  it  can  be  said  that  they  may  be  considered  not 
as  parties  to  the  cause  for  the  purpose  of  rejecting  their 
admissions,  and  yet  as  parties  to  the  cause  for  the  purpose 
of  preventing  their  being  examined  as  witnesses.  I  take  it 
to  be  an  incontrovertible  rule,  that  the  admission  made  by 
the  plaintiff  on  the  record,  is  admissible  evidence.'^  So  a 
release  by  the  plaintiff  on  the  record,  suing  for  the  benefit  of 
another,  was  decided  in  a  case  before  Lord  Man^eld  {cited 
in  Bauerman  v.  Radenius),  to  be  a  good  answer  at  law ; 
and  Lawrence,  J.  expressed  the  same  opinion  in  the  case 
last  mentioned.  Courts  of  Law  have  been  in  the  habit 
of  exercising  an  equitable  jurisdiction  on  motion,  and  set- 
ting such  releases  aside,  or  preventing  defendants  from 
pleading  them,  as  in  Legk  v.  Legh{b),  Payne  v.  Uo- 
gers{c),  Jones  v.  Herbert  (d),  Skaife  v.  Jackson  {e),  and  in 
many  other  cases;  which  practice  shews  very  clearly  the 
opinion  of  the  Courts,  that,  but  for  their  equitable  inter- 
ference, the  real  plaintiff  would  be  barred.     In  Crabb  v. 
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(a)  7  T.  R.  aae;  S.  C.  per  no- 
men  Bouertnan  v.  Bxidenitu,  3  £sp. 
N.  P.  C.  653.  And  see  Lane  v. 
Chandler^  3  Smith,  77,  81. 


(6)  1  fios.  k  Poll.  447. 

(c)  Douglas,  407. 

(rf)  7  Taunt.,  421. 

(f)  3B.&C.491;5D.&R.S90. 
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D*Aeth{a),  the  circumstances  of  fraud  upon  the  real  plain- 
tiff were  replied,  but  no  objection  appears-  to  have  been 
taken  on  this  ground,  and  the  general  practice  is  undoubt- 
edly to  apply  specially  to  the  Court.  Again,  iit  Alner  t. 
George{b),  where  trustees  for  the  benefit  of  creditors  sued 
in  the  name  of  the  insolvent.  Lord  Ellenboraugh  held^  that 
a  receipt  in  full  for  the  amount  by  the  plaintiff,  was'  m 
answer  to  the  action ;  and  his  lordship  said,  "  If  a  motion 
had  been  made  in  term  time,  to  prevent  the  defendaotfxom 
availing  himself  of  this  defence,  perhaps  we  might  have  in- 
terfered :  sitting  here  I  can  only  look  to  the  strict  legal 
rights  of  the  parties  upon  the  record ;  and  there  can  be  no 
doubt  that  a  receipt  in  full,  where  the  person  who  gave  it 
was  under  no  misapprehension,  and  can  complain  of  no 
fraud  or  imposition,  is  binding  upon  him.  The  plaintiff 
might  have  released  the  action,  and  it  is  impossible  to 
admit  evidence  of  his  attempting  to  defraud  others."  In 
Jones  V.  Yates  (c),  Lord  Tenierden  says :  **  We  are  not 
aware  of  any  instance  in  which  a  person  has  been  allowed, 
as  plaintiff  in  a  Court  of  Law,  to  rescind  his  own  act,  on  the 
ground  that  such  act  was  a  fraud  on  some  other  person, 
whether  the  party  seeking  to  do  this  has  sued  in  his  own 
name  only,  or  jointly  with  such  other  person  (^."  And  there- 
fore it  was  held,  that  where  one  of  two  partners  dispose  of 
some  of  their  effects  in  fraud  of  the  other,  both  could  not 
sue  in  a  Court  of  Law,  to  recover  for  them  in  an  action  of 
trover.  Upon  principle  and  upon  these  authorities  we  are 
of  opinion  that  if  there  be  a  good  defence  agaittst  the 
plaintiff,  there  is  a  good  defence  against  Le  Quesne  suing 
in  his  name. 

The  only  remaining  question  is,  whether  there  is  a  good 
defence  against  the  plaintiff.  Now  if  the  plaintiff  was 
suing  for  himself,  it  is  clear  that  the  plea  of  payment 
would  have  been  proved ;  for  when  credit  was  given  to  the 
plaintiff  by  mutual  agreement  for  the  amount  of  the  pre- 


(a)  7  T.  R.  670,  n. 
(6)  1  Campb.  399, 


(c)  9B.&C.5S9;4M.&R,61S. 

(d)  9  Barn.  &  Cressw.  538. 
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miumsy  it  was  equivalent  to  payment  by  the  plaintiff  to  the 
defendants  of  that  amount  on  account  of  the  premiums,  and 
a  payment  by  the  defendants  to  the  plaintiff  of  the  same 
sum  on  account  of  the  loss.  We  therefore  think  that  the 
defendants  were  no  longer  liable. 

As  the  point  upon  which  we  decide  this  case  was  intended 
to  be  reserved^  if  necessary,  by  Lord  Tenterden,  in  which 
case  a  nonsuit  would  have  been  directed  to  be  entered,  we 
think  that  a  similar  rule  should  be  now  pronounced. 

Rule  absolute,  to  enter  a  nonsuit. 
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NowELL  t;.  Davis  and  another,  Executors,  8cc* 

Assumpsit  against   the   defendants,  as   executors  of  Inan  action 
one   Heame.    Upon  a  second  trial  of  this  cause,  before  ti^^  an  unpaid 
Lord    Tenterden,  C.  J.,   at  the    Middlesex   sittings   after  legatee  is  a 

-   .  ^,.     ,     ,    XI-  ..  competent wit- 

Irmity  term,  1832,  JEitzabeth  Hall  was  called  as  a  wit-  nessforthede- 

ness  by  the  defendants.  Upon  being  examined  upon  the  fendants. 
voir  dire,  the  witness  stated  that  her  husband  was  entitled  to 
an  annuity  of  26/.  a  year  under  the  will  of  the  defendants' 
testator ;  and  that  by  the  will,  51.  was  bequeathed  to  her, 
which  was  unpaid.  It  was  then  objected  that  the  witness 
was  incompetent,  as  it  was  her  interest  to  prevent  a  dimi- 
nution of  the  effects  of  the  testator.  The  Lord  Chief 
Justice  for  this  reason  rejected  the  witness,  and  the  plaintiff 
obtained  a  verdict.  A  rule  nisi  for  a  new  trial  was  subse- 
quently  obtained,  on  the  ground  that  this  witness  had  been 
improperly  rejected. 

Sir  James  Scarlett  and  R.  V.  Richards,  in  Trinity  term, 
shewed  cause.  The  witness  was  prim&  facie  incompetent. 
As  soon  as  it  appeared  that  there  was  a  debt  of  the  testator's 
to  the  witness  unpaid,  the  plaintiff  was  entitled  to  call  for 
evidence  of  the  sufficiency  of  the  funds  of  the  testator.    The 


746 


1833. 


CASES  IN  THE  KING's  BENCH. 

onu8  proband!  ought  to  lie  upon  the  party  who  is  legally  in 
the  possession  of  the  means  of  proving  or  disproving  the 
fact.  But  assuming  that  it  was  for  the  plaintiff  to  prove 
the  insufficiency  of  the  assets,  the  circumstance  itself  of 
the  5l.  continuing  unpaid,  might  be  relied  on.  A  creditor 
cannot  give  evidence  for  the  assignees  of  a  bankrupt,  to 
increase  the  funds  out  of  which  he  is  to  be  paid,  unless 
some  evidence  is  previously  given  of  the  sufficiency  of 
assets.  Upon  the  same  principle  this  witness  is  not  ad- 
missible. In  Craig  v.  Cundell(a),  which  is  the  leading 
case  upon  this  subject,  it  was  held,  that  in  an  action  by  an 
executor,  if  the  estate  of  the  testator  is  insolvent,  a  person 
who  has  an  unsatisfied  demand  upon  it  is  not  a  competent 
witness  for  the  plaintiff.  AUington  v.  BearcrofHb)  is 
similar  in  principle.  In  Clarke  v.  Gannon  {c),  the  legatee, 
who  was  admitted  as  a  competent  witness,  bad  been  paid. 


Campbell,  S.  6,  contr^.  The  general  question  arises, 
whether  a  legatee  is  a  competent  witness  in  an  action 
against  the  executors,  to  increase  the  funds.  \^Parke,  J. 
It  is  difficult  to  see  how  the  state  of  the  funds  can  alter  the 
competency  of  the  witness.]  With  regard  to  the  fact  of  the 
5l,  remaining  unpaid,  that  is  consistent  with  an  abundant 
sufficiency  of  funds.  There  is  a  clear  distinction  between 
this  case  and  that  of  an  action  by  the  assignees  of  a  bank- 
rupt; for  there,  the  action,  though  brought  nominally  by  the 
assignees,  is  instituted  for  the  benefit  of  the  creditors. 
This  is  the  reason  why  the  creditors  of  a  bankrupt  are  in* 
competent  as  witnesses  for  his  assignees.  If  the  testator 
were  alive,  and  an  action  were  brought  against  him,  a  cre- 
ditor would  be  a  competent  witness  for  him,  without  proof 
of  solvency.  What  reason  can  there  be  for  a  different  rule 
in  this  case  ?  In  Paul  v.  Brown  {d)  it  was  held,  in  an  ac- 
tion by  an  administrator  for  a  debt  due  to  the  intestate,  that 
a  creditor  of  the  intestate's  was  competent  to  prove  the 


(a)  1  Campb.  381 . 

(b)  3Pe«ke,N,  P.C.S13. 


(c)  Ry.  &  Mood.  N.  P.  C.  31. 
(</)  6  Esp.  34. 
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exiBtence  of  the  debt.  If  a  creditor  it  competent,  i  fortiori 
a  legatee  is  so ;  and  the  case  must  be  the  same,  whether 
the  evidence  of  the  witness  has  a  tendency  to  increase  the 
funds  in  an  action  by  an  executor,  or  to  prevent  a  decrease 
in  a  suit  against  an  executor. 

Dbnman,  C.  J.|  in  Trinity  term,  delivered  the  judgment 
of  the  Court,  and  after  stating  shortly  the  circumstances  of 
the  caae,  said — We  think  the  witness  should  have  been  ad- 
mittedt  We  can  see  no  difference  in  principle  between  the 
case  of  a  creditor  and  of  a  legatee. 

Rule  absolute. 
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Mason  v.  Hill  and  others. 
Case,  for  diverting  a  watercourse.    Plea,  the  general  "^^^  "8l>'  ^^ 

°  .  .  appropriate  a 

issue.     At  the  trial  at  the  last  Staffordshire   spring  as-  stream  of 
sizes,  a  special  verdict  was  found  to  the  following  effect:      fusion  of  any 
A  stream  of  water  called  the  Stubbs  Brook,  from  time  of  the  owners 
whereof  &c.,  until   &c.,    had   been   accustomed   to  flow  the  stream 
from  the  northern  end  of  the  town  of  Newcastle-under-  cannot  be  ac- 

•»  •  I      1       f        •         1       I  r  J        qmred  within  a 

Lyne,  in  a  southerly  direction,  by  the  corner  of  a  garden  lessperiodtban 
called  Kinnersley  Garden,  and  into  and  through  a  croft  SOyears.  ^^^ 
called  Hatrell's  Croft,  by  a  tree  there  called  the  Sitcfa*  of  the  banks  of 
well  Tree,  and  from  thence  into  a  piece  of  land  called  riehruTdira?-* 
the  Parson's  Flat,  by  a  spring  there  called  the  Sitchwell  nish  the  quan- 
Spring,  and  thence  through  other  closes  into  a  croft  called  the  quality,  of 

Ashley's   Croft,   part  of  which,  at  the  times  when  8cc.,  ^j^®  water,  to 
,    ,  .  %        ,  ^      ,  1       ,  .       .         the  detriment 

belonged  to  the  defendants;  and  other  part,  at  the  time  ofothersimilar 

when  8cc.,  belonged  to  the  plaintiff,  and  at  which  part  gj^fo^er^parts 
last  aforesaid  the  mill  &c.  of  the  plaintiff  in  the  declara-  of  the  banks. 

A  licence  to 
take  a  quantity  of  water  at  a  particular  place,  will  not  authorize  the  taking  away  the 
same  quantity  of  water  at  another  place. 

A  general  Mcence  to  take  water  at  any  place  is  revocable,  except  as  to  such  places 
where  it  has  been  acted  upon,  and  expense  incurred. 

The  owner  of  the  banks  of  a  stream  has  a  ri^ht  to  the  advantages  of  that  stream, 
flowing  in  its  natural  course,  and  is  entitled  to  use  it  for  any  purpose  not  inconsistent  with  a 
similar  enjoyment  in  the  owners  above  and  below. 
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tion  and  hereinafter  mentioned,  then  were  and  are  now 
situate.  But  the  stream  ran  and  flowed  only  through  that 
part  of  the  said  croft  which  now  belongs  to  the  plaintiff, 
and  thence  through  another  close  unto  the  Newcastle 
Lower  Canal.  During  all  this  time  a  considerable  quan- 
tity of  pure  water  at  all  times  flowed  from  the  Sitchwell 
Spring,  and  also  from  other  springs  called  the  Over  Canal 
Springs,  into  the  said  stream,  which  last*mentioned  springs 
flowed  into  the  stream  below  the  Sitchwell  Spring,  and  the 
said  stream,  before  the  diversions  thereof,,  as  hereafter  men* 
tioned,  flowed  down  and  along  its  natural  and  ancient  course, 
to,  through,  and  along  Ashley  Croft. 

Upwards  of  twenty  years  before  the  year  1818,  Thomas 
Ashley,  the  father,  who  was  then  the  occupier  and  owner 
of  Ashley's  Croft,  had  appropriated  and  used  the  water  of 
the  said  stream  and  springs  for  watering  his  cattle,  and  also 
for  irrigating  that  part  of  the  said  croft  which  now  belongs 
to  the  plaintiff. 

In  the  year  1818  the  defendant  erected  a  mill  and  manu^ 
factory  in  a  close  adjoining  Ashley's  Croft,  near  but  not 
contiguous  to  the  said  stream,  and  at  that  time  Thomas 
Ashley,  the  son,  who  was  then  the  occupier  and  owner  of 
the  whole  of  Ashley's  Croft,  gave  to  the  defendants  a  parol 
licence  to  make  a  dam  at  the  Sitchwell  Tree,  higher  up  the 
stream  than  the  Sitchwell  Spring  and  the  Over  Canal 
Springs,  and  to  take  what  water  of  the  stream  they  pleased 
from  that  point  to  the  defendant's  mill  Sec,  which  wateti 
after  being  used  at  the  said  mill,  was  to  be  returned  by 
pipes  into  the  bed  or  channel  of  the  said  stream  higher  »p 
than  that  part  of  Ashley's  Croft  which  now  belongs  to  the 
plaintiff.  In  consequence  of  such  parol  licence,  the  de* 
fe^dants  did,  in  the  year  1818,  erect  such  dam,  and  thereby 
t^ke  part  of  the  water  of  the  stream  above  the  SitchMidl 
Spring  and  tha  Over  Canal  Springs  for  the  use  of  their 
mill  &c.,  by  the  means  of  pipes  laid  down  at  their  own 
expense  to  a  large  amount,  and  for  a  considerable  time  re« 
turned  part  of  such  water  back  again  by  means  of  other 
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pipes  into  the  stream  between  the  Sitchwell  Spring  and  the        i833. 
plaintiff's  part  of  Ashley's  Croft. 

Also,  in  1818,  the  defendants  collected  into  a  tank  part 
of  the  water  of  the  Over  Canal  Springs,  and  by  means  of 
pipes  carried  the  same  over  the  brook  into  a  reservoir 
which  received  the  water,  taken  under  the  licence  from  the 
Sitchwell  Tree;  but  such  licence  did  not  extend  to  take 
such  water  from  the  Over  Canal  Springs.  After  the  dam 
was  made,  part  of  the  water  of  the  stream  which  flowed 
over  and  through  the  dam,  and  also  all  the  water  from  the 
Sitchwell  Spring,  and  after  the  making  of  the  tank  part  of 
the  water  from  the  Over  Canal  Springs,  not  collected  in  the 
tank,  flowed  at  times  in  its  ancient  and  natural  course  to* 
wards,  into,  through,  and  along  Ashley's  Croft,  and  until 
the  diversion  thereof  by  the  defendants,  as  hereinafter  next 
mentioned.  The  parol  licence  so  given  by  T,A,,  the  son,  to 
the  defendants,  to  make  the  dam  at  the  Sitchwell  Tree,  did 
not  empower  them  to  take  the  water  from  the  Sitchwell 
Spring,  nor  from  the  Over  Canal  Springs.  In  1823  the 
plaintiff  erected  and  made  the  manufactory  and  premises 
in  the  declaration  mentioned,  upon  his  part  of  Ashley's 
Croft,  by  the  side  of  the  stream;  and  the  plaintiff,  by  the 
leave  and  licence  of  the  defendants,  laid  down  pipes  be- 
tween his  mill  and  that  of  the  defendants,  and  took  the  hot 
water  which  came  from  the  engine  and  mill  of  the  defend" 
ants  unto  and  into  his,  the  said  plaintiff's,  manufactory,  for 
the  purposes  thereof,  until  the  month  of  February,  ]  829, 
when  the  communication  by  means  of  the  said  pipes  was 
cut  off  by  the  plaintiff;  and  at  that  time,  and  until  the 
diversion  thereof  by  the  defendants,  as  hereinafter  next 
mentioned,  the  plaintiff  appropriated  and  used  part  of  the 
water  of  the  stream  which  flowed  over  and  through  the 
dam  so  made  at  the  Sitchwell  Tree  aforesaid;  and  also  the 
whole  of  the  water  which  flowed  from  the  Sitchwell  Spring, 
and  also  from  such  part  of  the  Over  Canal  Springs  as 
was  not  taken  into  the  tank,  and  also  all  the  water  which 
was  returned  by  the  pipes  of  the  defendants  into  the  stream, 
for  the  purposes  of  his  mill  and  manufactory. 
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18SS.  In  October,  18S8^  Ike  {rfaiQliff  «r«0ted  s  aUsi*  e«(pM 

and  mill  for  the  purposes  of  kii  tosnufftctorj*  ftod  s^  tint 
time  ttod  until  thexdivoraion  d^iBoof  by  .ibe  defioodsnts* 
Uiu..  ng  bereinafter  next  oieiHipood,  sfii^ropiiated  and- used  part 
of  the  water  of  the  stream  wbkh  inwcd  ^er  u4  through 
the  dam  so  made  at  ihe  SitchmM  Tree  as  aforesaid,  ttd 
also  the  whole  of  the  water  which  flowed  from  the  fiiUibf 
well  Spring!  and  from  such  part  of  the  Over  Canal  Spfiii|i 
as  wae  not  taken  into  the  tank,  and  also  the  watm*  wbiib 
waa  returned  by  the  pipes  of  the  defendants  into  tba  said 
stream  for  the  purposes  of  hia  miU. 

There  is  a  ridge  of  land  between  the  stream  and  the  de« 
fendanfcs'  mill,  which,  in  the  highest  part,  is  thirteeB  feet» 
and  in  the  lowest  part  nine  feet,  above  the  level  of  the  de» 
fendaots'  mill,  and  which  would  prevent  the  watat  of  the 
stream  from  flowing  in  its  natural  course  to  the  defendswta* 
miU,&c«  The  plaintiff's  mill  is  eleven  feet  below  the  levd 
of  the  defendants'  mill* 

In  January,  ldS9|  the  plaintiff  destroyed  the  dam  at  the 
Sitchwell  Tree,  which  the  defendants  re-erected|  and  which 
the  plaintiff  again  destroyed,  in  order  that  the  waler  might 
run  along  in  its  ancient  and  natural  course;  and  on  the  IBlh 
of  February  then  next  the  {daintiff  gave  notice  to  the  de* 
fendants  not  to  divert  or  turn  the  water  of  the  stream  from 
its  ancient  aed  natural  channel. 

In  June>  i809i  the  defendants  erected  another  dam  in 
wd  across  the  stream,  lower  down  than  the  place  whew 
the  Silchwall  Spring  and  such  part  of  the  Over  Canal 
Springs  as  Were  not  takea  into  the  tank  flowed  into  the 
stream  I  by  means  of  which  last-metttioned  dam  all  the 
wat^r  of  the  stream,  and  also  all  the  water  of  the  Sitch* 
Well  Spring  and  aucb  part  of  the  Over  Canal  Springs  as 
aforesaid  was  diverted  from  its  ancient  and  natural  course^ 
and  was  pveveoted  from  flowing  along  the  same  to  the  plains 
tiff's  mill  8cc.  On  certain  days,  to  wit,  twenty  days  between 
the  making  the  last-mentioned  dam  and  the  commencement 
of  this  suit,  all  the  water  was  taken  by  the  defendants^  by 
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meatis  of  the  last*mentioned  dam,  from  the  stream  and  the 
Sitchwell  Spring,  and  such  part  of  the  Over  Canal  Springs 
as  aforesaid^  and  no  water  was,  on  these  days,  returned 
by  the  defendants  into  the  bed  or  channel  of  the  stream, 
but  the  water  from  the  stream  of  the  Sitchwell  Spring 
and  such  part  of  the  Over  Canal  Springs  as  aforesaid 
was  on  those  days  diverted  by  the  defendants  in  a  totally 
different  direction.  Although  on  other  days  since  the 
last-mentioned  dam  was  made  some  water  was  returned 
by  the  defendants  into  the  stream  between  such  daai 
and  the  plaintiff's  mill  &c.,  yet  from  day  to  day  as  much 
water  was  not  returned  by  the  defendants  into  the  stream 
as  was  taken  from  it  by  them;  and  the  water  which 
was  returned  by  the  defendants  on  such  days  came  back 
in  a  heated  state.  The  dam  so  erected  by  the  defendants 
in  June,  1829>  stopped,  diverted,  and  turned  more  water 
than  the  dam  so  made  at  the  Sitchwell  Tree,  in  1816,  by 
the  licence  of  the  said  1\  A, 

After  the  dam  at  Sitchwell  Tree  had  been  knocked  down 
by  the  plaintiff,  the  defendants  might  have  put  it  up  again 
tn  the  same  place.  They  were  not  prevented  from  so 
doing  by  the  plaintiff.  Upon  some  occasion  before  the 
erection  of  the  plaintiff's  engine,  the  plaintiff  mucondueted 
hiuiKlf  by  throwing  or  pounding  back  the  hot  water  upon 
the  defendants'  mill  by  the  pipes,  by  which  the  hot  water 
was  carried  from  the  defendants'  mill  to  the  plaintiff's  mill, 
figr  means  of  the  premises  the  plaintiff  was  hindered  and 
prevented  from  enjoying  the  said  mill  &c.  in  the  deciarn* 
tion  mentioned,  and  from  carrying  on  his  business  therein 
in  sa  beneficial  a  manner  as  he  otherwise  would  have  d«iBS( 
and  was  deprived  of  certain  profits  &c. 

Contingent  damages  were  assessed  aceording  to  die  right 
of  the  plaintiff  to  recover  for  the  diversion  of  (he  lArhele  waCef 
of  the  stream,  or  of  any  and  what  part  of  it^  or  for  (he  heating 
of  the  part  returned.  This  case  was  argued  in  Easter  term^ 
18^3,  before  Denman,  C.  J.,  Littledale^  J.  and  Parke,  J.< 
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Campbell,  S.  G.,  for  the  plaintiff.  The  plaintiff  will  be 
entitled  to  the  judgment  of  the  Court  in  his  favour,  if  any 
part  of  the  water  has  been  unlawfully  diverted.  This  ques* 
tion  may  be  rested  upon  the  former  decision  in  this  very  case, 
upon  a  motion  for  anew  trial,  which  was  granted  (a).  The 
Court  on  that  occasion  held,  *'  that  the  proprietor  of  lands 
contiguous  to  a  stream^  may,  as  soon  as  he  is  injured  by 
the  diversion  of  the  water  from  its  natural  course,  maintain 
an  action  against  the  party  so  diverting  it;  and  it  is  no 
answer  to  the  action  that  the  defendant  first  appropriated 
the  water  to  his  own  use,  unless  he  has  had  twenty  years 
enjoyment  of  it  in  the  altered  course."  [Parlce,  J.  This  is 
exactly  similar  to  the  case  of  Bealey  v.  Shaw{b)f  since  there 
has  been  an  appropriation  by  the  plaintiff  of  the  remainder  of 
the  water  which  flowed  over  the  dam,  and  also  that  water 
which  went  through  the  pipes.]  Even  if  the  decision  of 
the  Court  in  the  former  case  of  Mason  v.  Hill  cannot  be  sup« 
ported,  the  plaintiff  in  this  ease  is  entitled  to  recover,  be* 
cause  it  is  found  that  the  stream  had  been  appropriated  by 
the  plaintiff  for  the  purpose  of  watering  his  cattle,  previ« 
ously  to  the  appropriation  by  the  defendants;  and  it  is  now 
well  settled,  although  it  was  once  held  otherwise,  that 
water  appropriated  originally  for  one  purpose  may  be  used 
for  another.  A  question  will  of  course  be  raised  respect* 
iug  the  effect  of  the  licence  given  by  Thomas  Ashley  to  the 
defendants.  It  is  submitted,  first,  that  the  licence  was 
revocable  and  was  revoked ;  and  secondly,  that  it  should  be 
granted  by  deed.  There  may  be  an  irrevocable  licencei 
but  then  a  licence  of  that  description  must  be  exercised 
upon  the  land  of  the  licensee ;  Webb  v.  Paternoster  (c)^ 
This  was  the  grant  of  an  easement,  and  should  have  been 
by  deed.  In  Hawkins  v.  Shippam(d),  it  was  clear  that  a 
licence  of  this  sort  was  to  be  considered  as  an  easement  in 
the  land  of  another,  and  could  be  granted  only  by  deed^ 

(a)  3  Bam.  &  Adoh  304.  (e)  PA\mi  71.  See  7  fitngb.  686. 

(6)  6  East,  208;  2  Smith,  32 1.  (<0  7  D.  &  R.  763;  5 B.  &  C.  5»« 


ia     «• 


(a)3M.&R.S18;8B.&C.288.  («)4D.&R.583;  SB.&C.dlO. 

(b)  1  Sim.  &  Stu.  190.  (/)  8  Cromp.  &  Jerv.  126. 

(c)  1  Vent.  23r.  (g)  1  B.  &  Aid.  258. 

(d)  6  Bast,  208;  2  Smithy  321. 
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^iBryon  M.  WhUtM  (a).    Tbifs^  is  noe  ah  iK^i<rn  for  continu-        1838. 
ilig  a  dtfm  ere^stefd  in 't>ilirdllliike^<if<  the  licence',  but  for      ^'^^ 
netting  a  new  4n&  Vowtt  ^  i^im.  • '       -^    '  v. 

Peahen  S^jt«<ft>f 'tke^delondant.  As  to  the  fiMtiuestion, 
iMbethbr  amyright  cah'  be  >  acquired  to  the*  ud6  oPa  water- 
tuidtue, !  miess  that  "right  has 'been  enjoyed  for  a  period  of 
twenty '  years,  ih«re  is  no  case  from  the  time  of  Lord 
Hah,  down  to  the  present  period,  which  has  decided  that 
this  'right  cannot'  be  bbtained  within  twenty  years,  except 
Wright  V.  H award  {b).  There  the  cases  on  this  subject 
were  not  cited,  nor  did  the  subject  undergo  much  discus- 
lion.  It  is  unreasonable  that  a  man  who  suffers  another  to 
appropriate  water  to  his  own  use,  and  who,  by  his  acquies*- 
cence^  induces  him  to  incur  great  expenses  in  erecting  mills, 
tohould  be  permitted  at  a  subsequent  period  to  deprive  him 
of  the  use  of  the  water.  It  is  unjust  to  the  party  who  ap- 
propriates the  water,  and  it  would  be  extremely  injurious 
to  the  public,  if  by  such  appropriation  the  individual 
did  not  gain  a  right  to  the  exclusive  use  of  the  water 
for  the  purposes  for  which  he  had  appropriated  it.  Cot  v. 
Maitkawt  (c),  and  Bealey  v.  Shaw  {d),  establish  the  same 
principle,  although  the  situation  of  the  parties  was  different. 
It  is  evident  from  the  judgment  of  Mr.  Justice  Le  Blanc, 
in  the  latter  case,  that  he  considered  the  title  to  water  arose 
immediately  upon  appropriation,  and  was  not  deferred 
until  twenty  years  after  the  appropriation  had  taken  place. 
Williams  v.  Morland  (e),  Canham  v.  Fi$k  (  f),  and  Savrtdeps 
v.  Newman  (g),  all  establish  the  principle,  tb«t  the  title  16 
water  is  acquired  by,  and  at  the  time  of,  appropriation. 
Flowing  water,  like  light  and  air,  is  said  to'be  pnblici  jui-is. 
It  cannot  therefore  be  the  property  of  the  owners  of  dib 
adjoining  land.   Tha  expression,  that  water  is  publici  juris. 
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188S.  affords  the  iuference  that  the  person  who  first  appropriates 
it  shall  be  entitled  to  the  enjoyment  of  it.  In  Black$tone's 
Commentaries  (a),  one  of  the  first  titles  which  is  mentioned 
is  that  of  a  right  to  water  by  appropriation.  Running 
water  is  not  in  itself  the  subject  of  property.  A  person 
can  only  claim  the  right  of  using  the  water. 

Then  as  to  the  licence.  By  the  licence  the  plaintiff  is 
entitled  to  the  use  of  the  water,  and  the  plaintiff  cannot 
now  object  to  the  mode  in  which  the  licence  is  used.  It 
may  be  admitted  that  the  licence  to  lay  down  pipes  on  the 
land  of  another  cannot  be  granted,  except  by  deed.  The 
right  claimed  in  this  case  is  to  take  water  which  is  flowing 
through  the  land  of  the  party  to  whom  the  licence  is 
granted.  In  Hawkins  ▼•  Shippam  the  licence  was  to  make 
a  drain  on  the  land  of  the  grantor.  In  Liggins  ▼.  Inge  (b), 
a  parol  licence  to  lower  the  bank  of  a  river^  which  was  the 
soil  of  the  licensee,  and  to  make  a  weir  above  the  mill  of 
the  party  licensing,  was  held  suflicient.  Winter  t.  Brock^ 
well  {c),  is  the  same  in  principle.  The  licence  is  irrevoca- 
ble, Taylor  v.  Waters  {d).  The  plaintiff  cannot  recover  by 
reason  of  the  present  dam  being  erected  lower  down  the 
stream  than  the  spot  mentioned  in  the  licence,  for  the 
plaintiff  has  been  himself  a  wrong-doer.  But  for  the 
plaintiff's  misconduct  the  new  dam  would  not  have  been 
erected.  The  first  wrong*doer  cannot  recover  in  an  action 
on  the  case.  Bird  v.  Randal(e) ;  Com.  Dig.  title  Action 
on  the  case,  (B.  4).  As  to  the  original  appropriation  by 
Ashley,  that  was  merely  in  respect  of  the  right  of  irrigat- 
ing his  meadows  and  watering  his  cattle. 

Campbell,  S.  G.  in  reply.  The  only  two  cases  which 
have  been  cited  on  this  occasion,  and  which  were  not 
quoted  when  the  former  case  of  Mason  v.  Hill  was  dis« 
cussed,  are  Canham  v.  Fisk,  and  Saunders  v.  Newman;  and 

(a)  Vol.  ii.  p.  14.  (d)  3  Marsh.  551;  7  TauDtS74. 

(6)7  Bingh.683;  5M.&  P.712.         (e)  3  Burr.  1345. 
(c)  8  East,  308. 


Masoit 

ft. 


CA8B8  IN  THE  KIKG's  BENCH.  7fi5 

neither  of  them  establish  the  proposition,  that  the  title  to  jass. 
water  can  be  acquired  within  twenty  years.  All  that  is 
meant,  when  it  is  said  that  the  water  is  publici  jbris^  is,  that 
no  person  can  acquire  property  in  it;  but  the  right  to  apply  Htli. 
it  to  some  useful  purpose  may  be  acquired  after  an  user  of 
twenty  years.  No  intermediate  period  of  time  has  been 
attempted  to  be  fixed. 

Then,  as  to  the  licence.  Nothing  has  been  urged  to 
shew  that  the  licence  in  this  case  need  not  be  by  deed,  and 
the  case  in  this  respect  is  not  distinguishable  from  Hatokim 
V*  Shippam.  The  case  therefore  comes  to  this  question, 
whether  a  grant  to  use  a  water-course  can  be  preserved 
within  a  less  period  than  twenty  years. 

Cur.  ado.  vuU. 

Dbnm  An,  C«  J.|  in  Trinity  term  delivered  the  judgment  of 
the  Court.— -This  was  an  action  for  the  obstruction  of  a  water- 
course. The  substance  of  this  special  verdict  is  this.  The 
defendants'  mill  was  erected  in  1818,  the  plaintiff's  in  1823, 
on  a  piece  of  land,  the  former  owner  and  occupier  of  which 
had,  for  twenty  years  prior  to  1818,  appropriated  the  water 
of  the  stream  and  springs  for  watering  his  cattle  and  irrigate 
ing  that  land.  At  the  time  when  the  defendants'  mill  was 
erected,  the  theti  owner  and  occupier  of  the  plaintiff's 
land  gave  a  parol  licence  to  the  defendants  to  make  a  dam 
at  a  particular  place  above  where  the  Sitchwell  Tree  stood, 
and  to  take  what  water  they  pleased  from  that  point  to  their 
mill ;  which  water  was  so  taken  and  returned  by  pipes  into 
the  stream  above  the  spot  where  the  plaintiff's  mill  was  after-^ 
wards  erected.  In  1818,  the  defendants  conducted  part  of 
the  water  of  the  Over  Canal  Springs,  which  had  before 
flowed  into  the  stream,  into  a  reservoir,  for  the  use  of  their 
mill.  After  the  plaintiff  erected  his  mill  in  I8ft8,  he 
appropriated  to  its  use  all  the  surplus  water;  via.  that 
which  flowed  over  and  through  the  dam,  that  from  the  Over 
Canal  Springs  which  was  not  conducted  into  the  reservoir. 
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«Q&tn  t^iWBM  xnroii  hbhcm. 

sfi  t^  hal«^|himluiM  drat  diUbk  wanratawMii  lUsdl» 
tfffiflaiikki  iBtb  Ike  laUpnno  bim  ^bnMrjndbteSdtlte  phwhff 
liaUblidkelbtlieutaiq  lMii«ii(fitod|nll  lAfi^kgooiStmdffiiA 
.ArtsldJreiited»ti«fa«^i(kin\ifa(WfDakMii(  itaidnb|gwiaF<irfiSI 

8tteflnt;>iBQMnipiBdlftMi«fataf  mibppwfKb^ui^J^tMKfmtm 

ihestroMi^  'AndUheiiiiietUciMinpbpiliAsiiirfscMlj^^ 
Whether  the  plaintiiF  is  entitled  to  recover  fdr:>#i>oJiMp 
\  amtof'lhe'Whole  waterof  l^e-«treaii>  ^noftaai^attlirfbat 
'  fort'^f  *it,'  or,  for  thebeatiog  'Of  ibtt  paTtIli^lmisd^'  *.»  t..i:»j 
. '  ^  Thai  the  f^laiatiff  has  a  fight  toa  terdici^Dr  tim  ii^uiyiaMA 
tained  by  Che  abstractbn  of  the  whole 6f  lhe.sur|Ai8  wi^Bti^ 
add^bytiie-tbetraction  of  part^  and  the  heating  ol  ihajoeatenH 
ddr«f  that  aurplua  water,  does  not  admit  of  the  leaatidtaiii| 
ia  My* view  of  the  law  on  this  subject,. whether  thstiigj^t^ 
(b^  Q9€^  of  fowiog  water  be  in  the  first  ooQupant#'«sii^db» 
isMamV' allege,  or  in  the  possessor  of  the  land'  Ihrovgli 
Vflikh*iliflow9  in  its  natural  course,  as  is  .contmitiedpQiJhl 
•thcpside^.theplaiatiff  was  entitled.to  this  aurpUubxfpikiw 
illadiboth' characters.  He  was  the  first  oc«upant.of»ittfMi^ 
hrWKas'the.Qwner  and  occupier  of  the  laodtbro«|^^i^hi^i| 
dewM.'  fci:  tills  respect^  the  case  i$  exactly .liilf$e.^)||^  ^ 
Beukyy^Shaw  (a).  The  learned  couoisel  fiorth^  .4$lfi9§daitl 
afguedy  tliat  ioastoudi  •  as  the  |f laiatiff  pulled.  dPMrn;  MlMtlMl 
art  aha  SitebvwU  Tnse,  in  cooae^iieoqQ  i<>fj  wllii9lbjt|#iii9j| 
l^tl  Hildas  tdrbctfed,  he.  »muat  bq  ommMm^- *j$'ib»  ^nlbikm^ 
iHtfidiltthiQfJaidirbaaaio  iigbthl9iiC0in|riniB(|pf  1I#ib  (fc^|M 
hMrarar>quilelMpQaaihIet0/Siriil2iid  9Uohi|Ni«it<lPibitfj|hil 

they  had  no  right  to  QOTisixmakwAoibtstai\m^iSkitmU^^%at^ 
^  ihi9Mo%ibaiis(raDfannn(jwii^r,||a«ittbt^eieh|i(^^ 

'ttid-ireiaaiaiiig^ealionft^kie^j  \«b<llb^>  tb^jQlaiptiff  im>fti 


/^  V,  i^,9m^h^^ff^^%m?4^  T  (a) 
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cover  in  respect  of  the  abstracting,  or  the  injury  b]f  beating  1933. 
of  that  portion  of  water  wkich  was  before  direrted  by  the 
licence  of  the  then  owner  and  occupier  of  the  plaintiff's 
field;  and  secondly,  in  respect  of  that  portion  of  the  Over 
Canal  Springs  which  was  conveyed,  in  1818,  lo  the  defend- 
ant*s  reservoir;  both  of  which  portions  have  been  at  one 
time  entirely,  and  at  another  partially  abstracted,  and  in  the 
latter  case  returned  in  a  heated  state  into  the  brook.  And  we 
are  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  re* 
spectof  both. 

As  to  the  former  of  these  portions,  the  defendants  con*  Irrevocable 
tend  that  the  plaintiff  has  no  right  of  action,  because  the  ^^^* 
former  owner  and  occupier  of  the  plaintiff's  land  gave  an 
irrevocable  licence  by  parol  to  the  defendants  to  divert  so 
much  water  by  the  Sitchwell  Tree  dam.  And  to  prove  that  a 
parol  licence  to  divert  water  which  has  been  acted  upon  by 
the  person  to  whom  it  is  given,  and  expense  incurred  in 
consequence,  is  irrevocable,  the  case  of  Liggins  v.  Inge  (a) 
was  cited.  But  admitting  that  the  licence  to  abstract  the 
water  at  that  particular  point,  and  by  means  of  that  dam, 
was  irrevocable,  and  that  the  plaintiff  was  therefore  a 
wrong-doer  in  pulling  the  dam  down,  it  by  no  means 
follows  that  he  is  not  to  recover  for  an  equal  portion 
of  water  abstracted  at  a  different  place.  In  the  first  place, 
the  licence  is  not  general,  to  take  away  at  any  point,  but  at 
this  only;  and  in  the  second  place,  if  the  licence  had  been 
general  to  take  away  at  any  place,  it  would  have  been  clearly 
revocable,  except  as  to  those  places  where  it  had  been  acte4 
upon  and  expense  incurred  (for  it  is  on  that  ground  only 
that  such  a  licence  can  be  irrevocable) ;  and  as  it  waa  r»* 
voked  before  the  last  dam  was  erected,  the  defendants  could 
not  justify  the  abstraction  of  any  portion  of  the  water,  by 
virtue  of  the  licence,  at  such  dam. 

The  last  question  is,    whether  the  plaintiff  ought  to  Appropriation 
recover  in  respect  of  that  portion  of  the  water  which  ^^ 

(e)  7  Bingh.  684;  5  Moore  &  Payne,  719,  S.C. 
VOL.  II.  3  B 
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iftSS.  trairdrierted  from  fttt  Ov«^  Csnlil  Spniigs  iMd  tcAlMttMt 
io  ft  hink  in  ISia  Thi»  ^a»  lakin  withdul  Ucencft,  moA 
sippropriateil  by  the  d^fettdalMd  to  lh«  r«Ae  j^tkeirmll^ 

^*^^'  befem  mf  other  approprifttion^  bttt  hts  aol  be«B'taa|p-i 
propmted  for  twenty  years;  ami' Ibo  p^t  to  be  4^ 
cided  is,  whether  the  defendants^  by  ao  doiogy  M^pnre4 
any  right  to  liiia  against  the  phintiff,  tbrongh  wboa^. field 
it  would  otherwise  have  flowed  in  its  natural  courBe;  attd 
we  are  of  opinion  that  they  did  not.  TUs  pmiit  inigM 
perhaps  be  disposed  of  in  favour  of  the  plainttf,  e«Mi«  ai^ 
mitting  the  law  to  be  as  contended  for  by  tbe  defeMhuilSt 
that  the  first  occupant  acquires  a  right  to  flowing  water ;  fcr 
by  this  special  verdict,  all  the  water  of  the  brook  is  fcM^ 
to  have  been  appropiiated  by  Ashhft  the  fisther,  and  iwad 
for  twenty  years,  up  to  the  year  1818,  for  watering'  hia 
cattle  and  irrigating  the  field,  now  the  plaintiiF'a.  A  lighi  to 
use  the  water  thus  acquired  by  occupancy  in  right  of  tbu 
field,  must  have  passed  to  the  plainti£F,  and  ooidd  not  he 
lost  by  mere  non  user  from  1819  to  1889;  and  tbe  total 
or  partial  abstraction  of  the  water  may  be  an  injury  to  aneli 
right  in  point  of  law,  though  no  actual  damage  is  Ibund 
by  the  juiy  to  have  been  sustained  in  that  respect  But  we 
do  not  wish  to  rest  a  judgment  for  the  plaintiff  on  thia  ms^ 
row  ground.  We  think  it  much  better  to  diacnsa,  and,  aa 
fiir  as  we  are  able,  to  settle,  thejprMicipIs  upon  wbtcb  rigbdi 
of  this  nature  depend.  Tbe  proposition  for  whieh  dM» 
plaintiff  contends  is,  that  the  possessor  of  iand>  thrdutk 
which  a  natural  stream  runs,  has  a  right  so  Iko  ad^tatage 
of  that  strsam  flowing  in  its  natural  course,  and  ta  nla 
it  when  he  pleases  for  any  purposes  of  his  own,  not  «#- 
consistent  "with  a  snsiilar  right  in  the  pn>pri4ltol*s  of  thi  laW 
above  and  .below ;  that  no  proprietor  above  €ao  dimiiiiib  ike 
quantity  or  injure  the  quality  of  water  which  would  other 
wise  descend ;  that  no  proprietor  biek>w  can  thvfMr  back  Ike 
water  without  his  licence  or  grant;  and' tbat  whedMV  the 
loss,  by  diversion,  of  the  general  benefit  of  such  a  stream  be 
or  be  not  such  an  injury,  in  pomt  of  law,  as '  to  sustain  an 


Mjjoir 


%ri»'  preiwted  fcom  ,9a  doingi  f^yUie  diveri^o^^  fa«.  Mw.a 
Ofh^  •«£  AotioQ  ^wilt '  tlpp  ytr^W  .^Wwting*  The  ]uropoM^  Ibvu. 
um  oC'the  dofoa^aitt^  i$«  ihat  ibe  rig^t  U>  flowioc  wajter  i», 
j^Uifi  jmii%  W  tbfOi  Um  fit «t  p^son  wl^o  ^m  ge^  poiwHh 
^iUiiof  Un9  str«fMi^•  a«4  apff^  U  taa  uaeful  purpo9%  baa  a 
fSHid  litlo  t9  it  agjupsli  aU  thA  worlds  includuig  tk»  propm^ 
M|i  V  tb«  land  belov^  wb^  baa  no  right  of  actiaa  i^inat 
hMB,ii«riea3  such  proprifttor  bas  abeadj  applied  the  atroaoD^ 
tcr  Aomd  Queful  pitrpcMQ  also,  with  which  the  dif  ersion  iatai^ 
feces  (  and  ia  deCiult  of  bia  baviag  done  ao,  may  altogether 
depriya.  Uia  of  the  benefit  of  the  water*  la  doodiBg 
thi*  4iiia«tion»  we  might  content  ouraekea  hy  referring  to  and 
relyiog  on  the  judgment  of  this  Court  in  this  case«  on  thfl 
motion  for  a  new  trial  in  Hilary  tenUj  ]838(a)i  bntaa 
ihA  point  is  of  importance,  and  the  form  in  which  it  ianow 
•gMn  prosented  to  ua  leads  to  a  belief  that  it  will  bo 
nanied  to  a  Court  of  Error,  we  think  it  right  to  give  tho 
Reasons  for  our  judgment  more  at  large*  The  position  that 
Iha  first  occupant  of  running  water  for  a  beneficial  purpoaa 
baa  n  good  title  to  it,  is  perfectly  true  in  this  sense,  that 
niaither  the  owner  of  the  land  below  can  pen  bach  the  water, 
nor  the  owner  of  the  land  above  divert  it  to  his  prejudice* 
1m  tiusf  as  in  other  cases  of  injuries  to  real  prcqperty»  pos* 
session  is  a  good  title  against  a  wrong^doer.  If  the  owner 
/of  the  l^M^d  appUes  the  stream  that  runs  through  it;  to  the 
use  ^  amiU  newly  erected,  or  other  purposes^  end  tbe 
atieam  ia  diverted  or  obstructed,  such  owner  m99  recover 
for  the  Qonsequential  injury  to  the  mill;  Earl  of  Mutimd  v« 
<Bttiofat«(i»):  but  it  ia^a  vary,  different  yiestion  /whether  be 
oinlakeiiw^y  firom  (hei  owner  of  the  lend  below*  -one  of  its 
nataal  advantages^  whieh  i^  capable  of  being  applied  to  pro^ 
AlaMa  pucpoeea«  and-  which  generally  incieaaea  the  fiirtility 
oC  the  fioilev««  wbw  unapplied,  and  deprive  him  of  it  alto- 

,      (n)  3i  Qi\rn.  &  Adoj.  304.  <^>  Painter,  S90. 
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Tftl  Qx,bi:if^  spriqg  alight. J)e.abjst^r^fitp4irfffli  %.prflH!lp^i 
iffOvhpAeiliiod  it  arises,  and  conviertcd  tA  rtae.pwfit  QfWfl^^*! 
We,  tbipk  that  this  propositioq  hasoi^igiii^ted  i^i^.^i)^?^^ 
yi^yt  of  the  principles  laid  down  in  jt^e  dQcic)qd^5Jf^^^9^ 
Beaky  v.  Shaw  (a),  Saunders  v.  Hewman  {p)f  ^p4>  W^^V'^^^i^ 
Moreland  (c).  It  appears  to  us  also,  that  the  dppt^ipe^ojT 
Blackstane,  and  the  dicta  of  learned  judges,  ^as  well  in  so^ 
of  those  cases,  as  also  in  that  of  Cox  v«  Matthews  {^)j  .)^a 

been  misconceived.  „,„,; 

•  •  • ' ' 

.  In  the  case  of  Bealey  v.  Shaw^  the  point  decided,, waf^ 

tb^t  the  owner  of  land  through  which  a  natural  strean^XU^ 
(which  is  diminished  in  quantity,  by  haying  been  (in  p^t 
appropriated  •  to  the  use  of  works  above,  for  twenty  y ^^ 
and  more  without  objection),  may,  after  erecting  a  mill.. or, 
bis.oiwn  landsi  maintain  an  action  against  the  propri^^pr  qft 
those  works  for  an  injury  to  that  mill,  by  a  further  subseqi^mt. 
diversion  of  the  water.  This  decision  is  in  exact  acpo^ri 
ance  with  the  proposition  contended  for  by  the  ^aii^jtjffjTn 
that. the  owner  of  the  land,  through  which  the  streaip  flfTF'i 
may,,  as  soon  as  he  has  converted  it  to  a  purpose  prpdufi^ff^j 
benefit  to  himself,  maintain  an  action  agoinst  th^  pwpef  pf. 
the^  Japd  above,  for  a  subsequent  act  by  which  (bat  bfnf;j(if ^ 
i&  dimini^d;  and  itdoea  not  71^  ^y^^^gr^^  .^fVIPPiAf^) 
poaitio^  thfutjtbe  first  occupant  pf  a  stream. of  ^at^  ^^,^r 
right  to  it  ^gaio^f  the  proprietors  of  l;inil  l^lpw,  .J^q^.^. 
l^np^r^^igh 4wtipctly  lays  dowf  the  rule  of  laiy  4p  \^^f')^^. 
iudepeij^dfntly  of  any  parjicular  eqj9ynient,,;usp(}^tQ.t)f  .h^t 
lyr.anptbf}r,,jBv/eiy,|qa»  fra^^  a  rjght  jto  have , the  adi^tW^l^^i 
aPw  pif,\fat^rnip  to,pwij|lau4j  witl|p^V^ifpinH^p  iWflilterhf 
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Bfa  <tI]e'^lclc6u^tibh'bfIatititfidi'r'^a'tU<fu^  th^  stteairi  M 
^ilHW  dittiliiiiHcitf  m  q\iiiif?^,^'ki^^'^ttff bailed  *^  qirtlBty; 

b\iciij^ii6ti^'om^^^my^s6'^iiii  ^t^'tt^i  iVhi'^&  eiikeH 

tV^  dlN^'^aVij^  t^dsk  latid'ij  below,  must  take  the  stf^sitri 
slittjfeii'tii  iuttiud'lefse  right;"    I.awrence,J.con6rtitiihe 
B^ioSdiihf  Grtihaml  B.  an  tbe  trial,  ''that  persons  {ktssess^ 
j^'  lahds'  on  the  banks  of  rivers  had  a  right  to  the  flow  of 
tKe  "Visiter  iii  its '  natural  stream,  unless  there  existed  before 
d^'right'in  others  to  enjoy  or  divert  any  part  of  it  to  their 
dWtt  ube.^   Le  Blanc  J  J.  in  bis  judgment,  says  as  follows : — 
^THe  triie  rule  is,  that  after  the  erection  of  works,  and  the 
appropriation,  by  the  owner  of  land,  of  a  certain  quantity 
of  the  vrater  flowing  over  it,  if  a  proprietor  of  other  land 
l^eiSi^ards  takes  what  remams  of  the  water  before  unap« 
}ih)'^riated/  the  first-mentioned  owner,  however  he  might 
before  such  second  appropriation  have  taken  to  himself  so 
niticli  more^  cannot  do  so  afterwards.'*  And  this  expression, 
ih  which,  in  truth,  that  learned  judge  cannot  be  considered 
a!^'^ii!kg  any  opinion  upon  the  effect  of  a  prior  approprid'* 
tibn;  is  the  only  part  of  the  case  which  has  any  tendency  to 
supp^kt  the  doctrine  contended  for  by  the  defendants. 
^''Thti  casfe  of  Saunders  v.  Newman  {a)  is  no  authority 
ilf^bh'^hid  (^tiestion,  and  is  cited  only  to  shew  that  ifo/* 
rt|y^y J.*'  'quotes  the  opinion  of  Le  Blanc,  J.  above  men- 
tl6feW^  aiia  he  doiifirms  it  so  for  as  this,  tbkt  the  Jflaiib^i 
tH^/by^idiKng  hi^-new  n^ili,  appropriated  to  hinistifttifi 
vhtii^  hi*  its  tfarti  srtate,  and  had  a  right  of  action ibr'atiy^ 
sc^^qneiit  alteration  to  -  the  prejudice  of  his  mill- ;   about ' 
whiA'tbet^e  is  no' question.    The  last  and  jprifidp^iiutHo-^ 
rlty^'dttd-ii  thiit  bf  WilUtfnrv.  MMlani{i).    '"thttMt 
i6«lf  a^6Sd^  n<:y  hfore  th^n  ihii--^thatth^  plamtiff  fiTavitig  in  • 
hiJ^itefcte-ittiti'  abmpfeln^d'tlrtrf  ihfe'drfithdartfti'  Haa,'  by  ii 
flood-g^t^  a,c.i;Q3?.  theM^r^^ni  above,  jpreKnte^  th^.^ijater 

(•)  1  B.  &  Afd<^f5a^:''  i(&$  ipQ^'l.  &  Ryl.  sedj  nBHhk^Hrtksi  «tO. 
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1833.        from  runniDg  ia  its  regular  Gourde 'dirough  die  pI^dmhttTs 
landf  and  caused  it  to  flow  witb  increksed  force  and  itdj^etit- 
osity,  and  thereby  undermined  ahd  dsimaged  the  plaiiitiff's 
banks,  could  not  recover^  tbe  juty  having  found  that  no 
such  damage  was  sustained.     The  judgment  of  aH'  ufe 
judges  proceed  upon  this  ground,  though  therie  are  sbiiie 
observations  made  by  my  brother  Bayley,  which  wooM  k^exa 
at  first  sight  to  favour  the  proposition  contended  fdr'by  like 
defendants.   These  observations  are,  *'  Flowing  water  is  <MV 
ginally  publici  juris.     So  soon  as  it  is  appropriated  by  an 
individual,  his  right  is  co-extensive  with  the  beneficnil  oae 
to  which  he  appropriates  it.     Subject  to  that  righ^  all  the 
rest  of  the  water  remains  publici  juris.    The  party  who 
obtains  a  right  to  the  exclusive  enjoyment  of  the  water, 
does  so  in  derogation  of  the  primitive  rights  of  the  public 
Now  if  this  be  the  true  character  of  the  right  to  water,  a 
party  complaining  of  the  breach  of  such  a  right  ought  to 
shew  that  he  is  prevented  from  having  water  which  he  ia» 
acquired  a  right  to  use  for  some  beneficial  purp08e''(a). 
The  dictum  of  Tindal,C,3*  in  lAggim  v.  Inge{b\  is  to  this 
effect: — ''Water  flowing  in  a  stream,  it  is  well  settled  by 
the  law  of  England,  is  publici  juris;  by  the  Roman  law, 
running  water,  light,  and  air,  were  considered  as  some  of 
those  things  which  were  res  communes,  and  which  were  de» 
fined — ^things,  the  property  of  which  belongs  to  no  person, 
but  the  use  to  all  (c).    And  by  the  law  of  England,  the 
person  who  first  appropriates  any  part  of  this  water  JfdttMg 
tkrough  his  land  to  his  own  use,  has  the  right  to  th^  use  of 
so  much  as  he  then  appropriates  against  any  other;**  and' for 
that  he  cites  Beaky  v»  Shaw ;  which  case,  howev^,  is  no 
authority  for  this  position,  as  far  as  it  relates  to  the  oWlier 
of  the  land  below.      Probably  therefore  the  expression 
''any  other,'*  was  mtended  to  apply  only  to  those  who /ft- 
verted  or  obstructed  the  stream.    To  these  dicta  may '  be 
added   the    passage    from   Blackstone*s  Conimentdnes(i)f 

(a)  2  Bam.  &  Cress.  913.  (c)  7  Bingh.  692. . 

(6)  7  Bingh.  662;  1  Moore  &         (d)  Vol.  2,  p.  14. 
Payne,  712. 
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^.Theie  um  some  few  thiqgs  wbicb^  notwithstanding  the  isss. 
geoeml  introductiQD  dwi  coqtinuanoe  of  property,  must  still 
imiivot44blj  remain  in  cqmmjon,  being  such  wherein  nothing 
but  an  i|8u£riictuaJ7  property  is  capable  of  being  had ;  and 
tbensforp  they  still  belongiio  the  first  occupant,  during  the 
tiine  bfi  holds  possess^n  of  them,  and  no  longer.  Such 
(amongst  others)  are  the  elements  of  light,  air,  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his  gar- 
4en^  his  mill|  an4  other  conveniences ;  such  also  are  the 
generality  of  those  animals  which  are  said  to  be  fer»  naturae, 
or  of  a  wild  and  untamable  disposition^  which  any  man  may 
sei«e  upon  and  keep  for  his  own  use  or  pleasure*  All  these 
things^  so  loi^  as  they  remain  in  possession,  every  man  has 
.a  right  to  enjoy  without  disturbance;  but  if  once  they 
eecape  from  his  custody,  or  he  voluntarily  abandons  the  use 
of  them,  they  return  to  the  common  stock,  and  any  man 
elsft  has  an  equal  right  to  seize  and  enjoy  them  afterwards.*' 
In  the  same  volume  it  is  also  said,  **  Water  is  a  movable 
wandering  thingi  and  must  of  necessity  continue  common 
by  the  law  of  nature,  so  that  I  can  only  have  a  temporary, 
transient,  usufructuary  property  therein;  wherefore  if  a  body 
of  water  runs  out  of  my  pond  into  another  man's,  I  have  no 
right  to  reclaim  it/' (a)  None  of  these  dicta,  when  pro- 
perly understood  with  reference  to  the  cases  in  which  they 
were,  cited,  and  the  original  authorities  in  the  Roman  law 
frofii  which  the  position  that  water  is  publici  juris  is  de- 
duced, ought  to  be  considered  as  authorities  that  the  first 
occupier  or  first  person  who  chooses  to  appropriate  a  na- 
tural stream  to  a  useful  purpose^  has  a  title  against  the 
owner  of  land  below,  and  may  deprive  him  of  the  benefits 
of  the  natural  flow  of  water.  The  Roman  law  is  (6)  as 
follows : — ''£t  quidem  naturali  jure  communia  sunt  omnium 
haeC|  aer,  aqua  profluens,  et  mare  et  per  hoc  littora  maris.'' 
.  It  is  worthy  of  remark,  that  Fleta,  enumerating  the  *'  res 
communes,"  omits  ''aqua  profluens." (c)  FinuiuSf  in  hi«i 
commentary  on  the  Institutes,  explains  the  meaning  of  the 

(a)  3  Bla.  Com.  1&       (6)  Inst.  9,  1,  1.  (c)  Lib.  3,  c.  If. 


"^^       cum;  Pffpple^  iiBiifl^wt»te»j 1 1#^  ^priQpteti  ti9noi#KfacB|  ifc 

qi^sp  vpl«b.  imbribus  colleoUj  y^l  e  fveiii8.terni»0<;at«v^a9>l 
p^rpetuwD  fluxum  agitj  fluomique  ^uit  xlvfum^  ipvenntnr 
facit.    Poatretso  propter  m^rei  etiam  Huorfi  naria.  •  lo^I 
rebus  duo  sunt,  quas  jure  na^uraK  omnibua  cqmpetttPt)  fth^i 
muiDi  communis  omnium  est  harum  rerum  m^t  ^  ^ncmi 
natur^  comparatae  sunt,  turn  si  quid  earum  rerum  permHnr'- 
ram  Qccupari  potest^  id  eatenus  occupa^tis  fit>  qualaniia  el. . 
oacupatione  usus  ille  promiscuus  non  leeditur:''  aodliepiQ^r 
ceeds  to  describe  the  use  of  ivater^  *'  Aqua  proflueii0.iMl  kb*r 
vafidum  etpotanduoi  unkuiquejure  naturali  CQn€es$a»\*  TkeT 
lawas  to  rivers  is,  **  Flumina  autem  omnia  et  portus  poblica'  - 
sunt^.  idcQque  jus  piscandi  omnibus  commune  est  in  portn  . 
fluminibusque."    And  Vinnius^  in  his  commentary  on  tim 
pasaagfe^  saj'S  '^  Unicuique  licet  in  flumine  publico  navigare 
et  piscariV'  and  he  proceeds  to  distinguish  between  a  rifcr 
and  its  water,  the  former  being  as  it  were  perpetual  and 
under  the  dominion  of  those  in  whose  territories  it  is  coa-; 
tajned^  the  latter  being  a  continually  changing  body>)  a\[id\ 
infcapable,  whilst  it  is  tbere»  of  becoming  the.  aubject.o^!. 
property,  like  the  air  and  the  sea. 

In  the  Digest,  booksdiii.  tit.  13,  in  publie  rivefs>  .wheftbcr  n 
n<^vjgf^ble  4>if  not,  it  appears  that  every  one  was  forbid^toto 
lo}fr|^.ti]^,.wa(er  or  narrow  the  course /of  the  strelimi  oris 
B>V^^W.l9  aft?fi^>  tg  the  prejudice  of  those  Wlio.  d«feh 
nean.  Titl^  [^distinguishes  bet^^o  public  and- privaki 
riverAi,iW<jl  ^n  ^cfUoa  4  it  is»|tid»  that  private  >riv^s  in  iki 
way..^i^er;fro^  ai^  other  private  plaoci  JFVoa  ihese.liufbo** 
ritjes  ijt^^ef^^is.^lwtl^QiRpinpn  l^^  considered  runifing  water 
not ,  ^  If oni^m,  •  ^ac^me,,  i^  which  any  one  ^ight  ncqiiirf^ 
property^  JMit  aS;  public  or  comnfon  tii /£»  se/w  p/4{yi/t^i^ 
all  might  drink  it  or  apply  it  to  the  necessary  purposes 


».' 


iV 


tfttiiL- 


)KeithiiilD  tlMlrdb  <mMi« itttdiififtf^tatki^  Migbt'hyb^  fiUtUiibn 
tkeipaiKii^'ki  StaMMiei'tM  that  tfaddiofil  cff  tKfe  Ib^n^tf 
j,lii^^8ialgiv^%fiMiied<t^;4ni\lrM<:h  vrftt^r  is  stfid  to  f)f«  j^yliti* 
lieiij«lt;»araiitiot  io'  1)6^  lindefeftood^  io  atijotftef  th^n  thf:!^ 
amse^'Wd  Hl'appea^'to  u»  thttt  there  is  no  atuBority  in  our' 
Ia^dor,i6*«itf  ad  Vifdktiow^  in  iht  Roman  Jaw  (which,  h6w-' 
enfUj  i^ind  autliority  in  ours)  that  the  first  occopant  (though 
hetffiy  bt  the  frroprietor  df  the  land  above),  has  any  right  by 
dkl^ag<lhe  tftream  to  depnvt  the  owner  of  the  land  below" 
ol 'thi^'>9|>0cial  benefit  and  advantage  of  the  natural  flow  of 
wfltcr  therein.    It  remains  to  observe  upon  one  case' wfaidh 
MTts  bited  for  the  defendants,  Cox  v.  Matthetffs  (A),  in  which  ' 
Lol-I  Hak  said,  ^*  If  a  man  hath  a  watercourse  runriitig 
throiigb)  hb  ground,  and  he  erects  a  mill  upon  it,  He'tnay" 
bring' his  action  for  diverting  the  stream,  and  notsay'ant!-' 
qmhn  molendinam ;  and  upon  the  evidence  it  U'ilf' appekr ' 
whether  the  defendant  hath   ground  through  whiclr  the' 
stream  rwns  before  the  plaintiff's,  and  that  he  used  b  td^n  ' 
tbestr^m  as  he  saw  cause,  for  otherwise  he  cannot  justify 
it,'«boaghthe  mill  be  newly  erected/'  What  is  said  by  Lord 
Hah  ie  perfectly  consistent  with  the  proposition  insisted 
ujkontbylbe  plaintiff,  and  the  defendants  in  the  supposed 
case  would  have  no  right  to  divert,  nnless  they  bad  gained 
it  tyf^  )>rk«rcripti6n'(%hidi  is  the  meaning  of  Lor'd  tialij,  oK 
accbftHiiig' *to  "the  ttiodem  doctrine,  until  the  presii^ptitin  '6f'* 
a  gvant  hod  «ltfs6n;    And'  this  view  of  the  ease  Aii(H}r4i^%^  "* 
thdia^a«itaid  dd^'ri  by  Sefjeant  Jdah,  €h}tr  Jiistk^  6/''' 
ChMter;  in  'Fnwdort  v.  PhiiHpiib);  and  by  Urd"  E^fewft)^''' 
rou^xuBealef^.Skawi  and  bylifflrcA,M.R.']h  b»la6ii'-'^' 
nous JudgmeM iw  Hwvatdn.  Wa^t^t).    We  'Ht^W'f^tbi/i  *' 
clesrijr'of:  opinaoit  that  the  plaintiff' ts^ntHlM  to  iebbv^r^ili-" 
respeier  of  fbo  atistrfiietitig  o^  the  w2^er  t^k^if  fi^(!Mnf 'tlit  Ovef" 
00'i^Vkotv«$7:^  •(*)Citfed'6'Eait,2'*J3';'  '*|J/)i»Sfri(.  A'sltf/r^d'* '''^ 
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^^  ^      Canal  Springs^  as  well  as  ihe  other  injuries  oomirfained  o^ 
and  for  which  damages  have  beei^  assessed  by  .the  jury. 
As  to  the  right  to  recover  foe  the  injury  sustained  by  die 
water  Jbeiog  returned  in  a  heated  state^  there  can  be  no 
qaestion.    Whether  the  |daaitiff  cotild  hare  main&ified  tm 
action  before  he  had  constructed  his  niH;  or  applied  ibe 
water  of  the  stream  to  some  profitable  purpose,  we-  nttd 
not  decide.     It  may  be  proper,  however,  to  refer  tO'  tiro 
cases  not  cited  in  the  argument.    In  Painter  v.  KebSe- 
thmtUe  (a),  the  declaration  merely  stated  that  the  water 
used  and  ought  to  run  to  the  plaintiflTs  mill;  and  Loid 
Holt  said,  **  suppose  a  watercourse  run  to  my  ground  and 
I  have  no  use  for  it,  and  one  upon  another  ground  divert 
it  before  it  comes  to  mine,  will  an  action  lie?    Is  not  this 
the  same?    must  you  not  lay  some  use  for  it?  But  you  will 
speak  to  it  again,"    In  the  report  of  the  same  case  in 
Skifmer(b)p  PoUexfai  in  argument  said,  **  He  took  it  to  be 
a  clear  case  that  the  stream  being  the  plaiotiflF's,  the  de 
fendant  could  not  divert  it."    And  so  held  the  Court,  that 
an  action  had  Iain  for  diverting  the  stream,  though  no  mill 
had  been  erected.    The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for 
in  vain.    In  Glynne  v.  Nichols  (c)  a  similar  question  was 
raised,  which  appears  from  the  report  of  the  same  case  in 
Comberbach  (d)  to  have  been  decided  for  ihe  flaiatiff.    It 
must  not  therefore  be  considered  as  clear  that  an  occupier 
of  land  may  not  recover  for  the  loss  of  the  general  benefit 
of  the  water  without  a  special  use  or  special  damage  shewn. 
But  be  that  as  it  may,  the  plaintiff  in  this  case»  who  has 
sustained  actual  damage^  is  entitled  to  the  judgment  of  the 
Court 

Judgment  for  the  plaintift 

(•)  Show.«4.  <c>  «  Show.  507. 

{h)  By  the  ttame  of  Pb/ou   v.        {d)  Pi^  43i 

Echhthwaiti  Skitu  ^. 
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'The  King  v.  The  Governor  and  CoMPAlirY  of  ihe 

Chelsea  Waterworks. 

J.  H£  Governor  no^  Cpnipaiv  of  tbe  Chelse^  Waterworks  Bj  a  royal 
,wef^,  ou  24th  Jui^^,  1850,  rated  for  the  ^relief  of  th«  poof  of  Zh^  wS^ 
jibe  parish  of  St.  Martin's  in  tlie  Fields^  In  the  following  tenvorksCom- 
terms : — "  For  land,  basin,  reservoir,  and  tanks   in  the  recited  that 
Green  Park,  and  for  water  trunks  and  pipes  there,  and  for  the  Company 

..!_   •  •     '      I.    «         111         11^1  had  prayed  the 

the^r  occupation  of  all  such  land  and  ground  for  tbe  pur-  liberty  to  use 

poses  of  aU  their  other  water  trunks  and  pipes  laid  in  and  <"w'««/<5/ the 
'^  «^  r  ^        canal  and  old 

underground  for  tbe  supply  of  persons  with  water."  Against  pond  in  St. 
thia  rate  the  Governor  and  Company  appealed  to  the  Mid-  asrweAoira 
dlesex  Sessions,  tbe  magistrates  at  which  confirmed  the  for  supplying 

the  P&l&ce  oi 

ratQ,  subject  however  to  the  opiuion  of  this  Court  on  tbe  st.  James's 

following  case,  and  subject  to  an  amendment  of  the  rate  as  ^^J^^^'pJ^ 
,  ,        .     ^  .        ,  ofWestmm- 

lo  the  smiount,  as  heremafter  mentioned.  ster  with  wa« 

The  Chelsea  Waterworks  Company  were  incorporated  to7a^^m^ 
by  an  act  of  8  Geo.  1,  by  which  they  are  empowered,  for  or  mains 
the  purpose  of  supplying  Westminster  and  the  parts  adja-  gald^k  to 
cent  with  water,  to  lay  down  pipes  and  branches  in  or  andrromthe 
through  any  of  the  streets.  Sec.  about  that  district.    In  pur-  purposes 

suance  of  this  act,  engine-houses  and  other  works  were  ^o^^d; 

and  directed, 

erected  in  tbe  parish  of  St.  George,  Hanover  Square,  for  that  the  peti- 
which  the  Company  are  rated ;  and  from  those  works  pipes  r  ^"gJ^^^^^hT 

Commission- 
ers of  the  Treasary  to  Che  SurTeyor-G«neral,  he  had  reported  that  the  undertaking 
iai|^  be  convanient  to  his  Majesty  in  several  ways :  the  Ktag»  Geoi  1,  granted  to  the 
Company  the  said  canal  and  old  pond  to  be  converted  into  reservoirs,  and  to  be 
osed  aad  enjoyed  by  the  Company  as  such,  for  the  purposes  aforesaid,  during  ihe 
flemmrt  ^  tie  cream;  and  a]so  srauted  to  them  full  lioence  to  dig  the  ground  in  the 
md  park  for  laying  and  for  mending  pipes  and  mains  to  and  from  the  pond  and  canal. 
This  grant  was  subject  to  conditions  respecting  the  line  of  direction  of  the  pipes,  their 
dimensions,  the  mode  of  laying  them  aown,  and  the  renewal  of  the  herbage,  and  also 
for  supenriaion  and  control  oftho  ranger  of  the  park  and  his  assistance  in  the  prosecution 
of  the  works.  Tbe  Companv  under  this  warrant  made  the  reservoirs  and  laid  pipes, 
and  at  times  made  repairs  under  the  supervision  of  the  crown  surveyor,  without  whose 
permisskm  they  were  restmiaed  from  making  any  altaratiom  or  doing  repairs.  The 
fish  were  taken  by  the  deputy-ranger.  The  ose  of  the  canal,  &c.  is  beneficial  to  the 
Comoany,  but  they  pidd  no  rent,  and  were  paid  for  sopplyins  tbe  palace  with  water. 
Tbe  oerbage  gn>«^ng  on  the  surface  of  the  sod  in  the  park,  induding  that  under  which 
the  pipes  passed,  was  rated  in  the  hands  of  the  ranger : — Held,  that  Uie  Company  were 
liable  to  oe  rated  to  the  relief  of  the  poor  in  respect  both  of  the  reservoirs  and  the 
nipes,  as  having  the  exclusiv«.ooiBiiatioQ  of  a  poruon  of  the  soil  in  both  cases,  though 
for  a  Cmited  purpose. 


1833.        tfni*  brtrtitihei  'hdv^'bdfe'ri'fei(!r"Hiblikh  Yi/e  '^triefe'^ilf^  \lfii 
,^T^j     h5Jj'poiid^rit'parfiH:"'*Aiifathyr'i/orfl6W 

*wSt?^  The  tipeVift  the  park  ire/laih  lii^tKy  gi'dillld/attrfitfe'^^^ 
yrxmxs.  for  flie  conveyance  and  siipply  oi  Wat^ Vo  l^eri6nis*^iii]^H^ 
thtf  Company  for  the  same,  fhfe  hfeVtagi'^rbwlh^W^^ 
surface  oFthe  soil  in  the  park,  incluidii^g  ttiat  undei'  WKidr 
the  |>ipes  pass,  is  rated  jn  the  hands  of  the  Ratiger  mxtie 
park  to  the  relief  of  the  poor  of  the  respondent  pariiliV 
The  basin  or  reservoir  is  also  situate  in  the  Green  Parfi  to^ 
the  respondent  parish,  and  was  formerly  a  pond.  It  C6'tti-' 
municates  with  the  last-mentioned  pipes,  and,  (ogetbei** 
with  the  above-mentioned  tanks  and  water  trnnks^  form^ 
part  of  the  Company's  works.  In  the  year  17^5  periirissibii' 
vras  given  to  the  Company  to  make  use  of  the  pond  by  tfae^ 
following  warrant: — 

'"•Warrant  to  the  Governor  and  Company  of  Chelsea* 
Waterworks  to  convert  into  and  use  for  reservoirs  two 
ponds  in  St.  James's  Park.  By  the  Lords  Justices,  8cc. 
We,  in  his  Majesty's  name,  and  on  his  Majesty's  behalf/' 
do  give  and  grant  the  commission,  and  licence  and  authori^ ' 
following: — George,  by  the  grace  of  God,  &c.  Wherein- 
the  Governor  and  Company  of  Sec.  have  by  their  petitioh' 
to  Us  humbly  represented,  that  being  encouraged  'Wf' 
Our  royil  charter  they  have  undertaken  a  vefy  gr^W  tWjHi'- 
iii^dcfio'  supply  the  city'of  Westminster  and  f^iVtradJi^^ 
cttrf'wIJth  water,  %Vhichi!j  rfo  mubh  vJinted/'^nyf  ^ffii'f  tR^^ 
hvht'so  t'df  succeeded  In  their  undertaking  tiiik  tfi'e^  ititeircl" 
foMliwilli  to  tttkke  iheir  reservoirs  aiidlaj  their  mains  froiii*'' 
their  ih»cliitibs'i6'8ehre  fhose  reservoirs',  btiUlikt'Vhey\:ik-' 
ndCliaVie  t  ^o^er'plafce  toinalbe  a  neservoir  to's^^ply  Oar'i 
palace'  tit  St.'J'anJeS's;  and 'tht  tei'ddleaii?  feWer'piirf  Bf '' 
WisttiiiMtit'.Vi^Wisi  WV  sUklt  be  gra^ioTisI^'  pif^Mto'  0.''- 
nitt'tfaetii'to  iiiake  iik^'of'the  cM^miM  latdFyf  WiHe  W' 
St.' JWil/»  'P&i*;  '6¥6HM'it^m  lWVbiiffiii^"Wfiill<<r 


^iy/J^f^Sd..f/^  .p^f^^i;r^'Ry9i:jqen^raI*  he.  ha^tl^XwWgrt      WWW 
wFu)^^W).,f^P^fJp^Ti  tH  this  undertaking,  ^hii?hn^^?4| 
tei/y9/^^^*.^g^?W®^ffW)?e.  of  jgreat  cantenienpu. to  miiny. 
<>f^\py^,  ?¥)IUf?f*  jo^?^?'  abQU.I  WestDiipater  J  and  if  the  fep^ 
tJifj^fB  l^e  fallowed,  the  iise  of  the  said  canal  and  old  p9n4, 
(fff  ij^aeprpirs^  0ur  Palaces  of  St.  James's  may  be  constantlj 
sifj^jplied  with  a  sufficient  quantity  of  water  not  only  for 
opfffp^pjK  u^Ca  but  for  a  fountain  or  other  waterwork  which. 
)Ji[j^,^ay  at  anytime  think  fit  to  have  made  in  our  garden  pf 
o^^r  sf^id  palace;  and^  moreover,  that  the  said  canal,  which 
i9,,fy>^l4fy^  and  the  said  old  pond,  being  put  into  and  kept 
in  good  repair  and  full  of  water,  which  the  petitioner3  ^jd 
^illipil  to.do  at  their  own  proper  charge,  will  be  an  pfrmL- 
menjfc  to  that  part  of  Our  said  park  rather  than  a  prejudice.* 
toi);;  and  it  may  be  of  good  service  to  have,  two  such, 
b^^^  of  water  ready  in  case  of  fire.  All  whiqh  We  having/ 
t^tqn  iqto  Our  royal  consideration,  are  graciously  {deased  to 
gjf^tify  :t||e  petitioners  in  their  request.     Knowye^  there- 
f^f^^j^at  ^e^for  the  consideration  aforesaid,  and  for  olher 
gogd  |<;auses  and  considerations  Us  hereunto  movmgi  hfive 
gifrjff^  f;m^U^,  and  assigned,  and  do  by  these  presents  > 
&y!ft^fSP^U  *^d  assign  unto  the  said  Governor  &q^  ^d,. 
tl|,ej/(j^Ufl9ef3c;rs,,a|l,tM  the  canal  orbaain^^n^  ^ft  t^^. 
^*JS:9W.  R^^  iR'Pyr mi  park  afore  d^scribc^d,  to  ^^.cqvir,\ 
^^P^^  .»»^<?  '^Srvqw,  and  tp  be  usq^  and  fiiliPy?4ibyy.<bp:; 
sai^  ^Cowpany  an<^  their  succe^so?^  ^,^uc>,.apd,  (or,  ^fip,, 
P^ffPW  ?foW^,  for  apd  4uffiqg  the.  p^eMure  qf  IJ.^,,Q}^,, 

^^n^Jf^'^^f^^WP^^.:^J^'  W«?^P^  >YfthRV9;:gifjen,ap4.. 
gwip^tiW^ J^l %?^MPf?fl^,M. 4<^  m9 a9d;gBai^t,,wrt9i  thpil 


TVKivq 


tim«  think  fit  Wjempkiy^  4iiU  4^d  fr^^  liberty^  liciyM6ej,|)ri» 

v7  ^      vU%9>  pow«r»  #ik1  9iabofit^A-  fr/ooii  tun«<to)Miii«to  wi  »l!«li 

^o&^QdT^   tiw^f  heFQUf ttf>  to  4ig  aivi  biMfc  «|i  thQiisiomi^  tbrawl^ 

CoMPAMx  of  our  saidpurk  for  laying  tber^n  pi^a  or  m^JM  t«^  the  oM 

WA^JEftf^  pond  aivl  caoaI,  aod  from  tb^  s«iiiq  Io  auob  phcHis  «^  ih»U 

y/QEj^      be  fouAd  moal  prop^,  for  ^onvegrH^  w^tor  to  our  .f«M 

pubic?^  aiid  to  UiQ  $treet«  and  ltBQ»  a^jMenlj  and  l^r  alter- 

ing  and  repairing  snch  pipea.  &^"    Tbea  foUow  otfftaia 

rules  and  conditions  relalbe  to  the  direclkuiia  ivUcbthn 

pipea  were  to  ruB,  tbe  quality  of  the  pipes^  and  the  i%< 

newal  of  the  grass  and  repaura  of  tbe  walk  of  the  paii^ 

after  they  have  been  injured  by  the  Company  ia  laying  down 

the  pipea,  Su.;  with  proviaiona  for  supplying  tbe  pabiM 

with  necessary  water  at  such  moderate  raHaa  as  Ibe  coaa^ 

missiooers  of  tbe  treasury  or  the  lord  h^b  treaaurfMr  abonld 

think  proper  to  direct.    Tbe  ranger  is  also  empowered  to 

supervise  tbe  works»  and  see  that  they  are  performed  in  the 

mode  directed  by  the  warranty  and  also  to  aid  and  assial 

tbe  Company  in  the  due  and  lawful  executiott  of  tbe 

powers,  privileges,  and  authorities  granted  to  tbenu  Dated 

at  tbe  Palace  of  Whitehall^  29th  July,  1786. 

Under  this  warrant  the  Company  have  ever  ainoe  ased 
the  pond,  and  have  made  the  reservoir  or  baaia  and  lank* 
and  laid  tbe  pipes  therein  above«<nentioned  in  the  Graen 
Park,  and  have  conveyed  water  into  the  said  reservoir' ov 
basin,  and  through  it  in  its  progress  to  the  houses  they 
supply.  The  tanks  are  works  necessary  to  tfao  vaservoir 
or  basiuj  and  to  be  considered  as  a  part  of  it  About  liaa 
years  ago*  when  certain  improvements  were  being  made 
in:  that  vicinityi  the  Company  wtre^  required  by  tfaa  crown 
to  ^Ic^nse  and  re-constvuat  the  reservoir  or  liaabi«  and  It 
brick  tb^  sides  and  bottom^  wbiob  th^  did  under  tbe  an* 
perintendence  of  the  Crown  Surwfor ;  and  at  tbe  aaoM 
time  erected  tanks,  and  olher  works^  lor  tbe  purpoae  of 
deanaiqg  the  surface  of  the  wat»  whilst  in  tbe  fanain,  and 
preserving  it  at  a  pro|^r  level.    Tbey  have,  also  since  inr 
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niiile  9«petiii(eiKi«nc0/tb  pretefit  tbe  Vtfourrence  of  aeci* 

ileiit*.    Tbd  C^inpaiiy'hdve  no  interMt  iirtiatever  in  the  ^ 

hMn  ^  tbiy  ^1/  othl^  than  ia  eottveycd  kjihe  wantMt   ^^^^^1^^* 

•^         "^  woa  and 

ilbove  rdcited-,  nor  do  |ik«y  oecupy  it  ftirlber  tkan  aboiro  Compact  of 
Jtatod:  The  oae  of  the  reservoir  ia  not  eaaentiid  to  the  vi^^te^''^ 
^rtfrpoa«8  of  tbe  Compaoj)  but  h  ia  baiefieial  to  tbom.  works. 

The  fish  in  tbe  baain  has  been  taken  by  the  deputy*ran^ 
ger;  tbe  Gompany  making  no  objection ;  and  tbe  Comptfiy 
banre  been  alwaya  restrained  from  making  any  alterations* 
or  doing  any  repairs  to  the  basin,  unless  by  the  express 
permission  and  under  the  inspection  of  the  Crown  Sur* 
teyor.  Tbe  Company  pay  no  rent  whatever,  and  they  are 
paid  for  supplying  the  palace  with  water  in  like  manner  aS 
for  the  supply  of  their  other  customers. 

Personal  property  is  not  rated  to  the  relief  of  the  poor  in 
tbe  reapondent  parish.  The  question  for  the  consideration 
of  the  Court  is»  whether  any  and  what  portion  of  the  worka 
in  tbe  Green  Park  is  by  law  liable  to  be  rated. 

The  case  then  stated  the  respective  valuea  of  the  various 
worka  of  the  Company  in  the  park  and  its  atTeet8»  and  di« 
rected  the  amount  for  which  the  rate  was  to  standi  according 
aa  the  Court  should  be  of  opinion  that  the  pipes  laid  in  the 
slreeta  and  in  the  park,  thoae  laid  in  the  grounds  in  the 
parity  and  the  reservoir*  basm,  and  works>  were  or  were  not| 
eitber  or  all  of  themi  ratable.    In  Eaater  term,  1 898, 

Sir  Jwm$  Starhti,  J.  L.AdQlph»%  and  Chamell^  argued 
in  support  of  die  rate.  The  question  is,  whether  tbe  Com* 
pany  ait)  occupiers  within  43d  of  Eiizabeiht  first,  of  the 
iefcnn>iv%  und  then  of  the  p4»es«  The  laoguage  of  the 
gtani  from  Ibe  Crown  ia  as  olear  to  give  «  eoatinoous  and 
cstelusive  jMMession  m  auy  words  cun  b«;  and  tbe  purpose! 
for  which  the  grant  is  stated  to  be  made  ako  imply  that  the 
Company  were'  to  have  a  contr<rf  over  tbe  soil^  and  a  conti^ 
nued  and  exclusive^  occupation  of  it.  This  cs/se,  it  will 
probably  be  lurgdl,  ooiaes  under  the  authority  of  Rex  v. 


1890.     ^|Ctri^q>4  ./«wi#.^»»iprfwii.  rmmiyjidflj,, 

woiiu.       mere  easement,  withoat  aoy  interest  in  the  woU 

tbe  Tliames,)  ii  aa  qwch  rlhd  vrh|t>lk  inf  irtle  J 

any  otl^  valiMible  comiaodity ;  igpd  ^iKiiifr>l^«liM0i 

tbem  to  Qse  a  part  af  the.  pack  as  a  reaiiwir  Iiir4b^-f«i0| 

has  in  fact  done  tbe  same  as  if  hehadmllaK^  jtlevI'Mliiaa 

a  granary  for  their  stores  of  com  mi  -^cain.    Tha^JMb 

between  tbe  two  kinds  of  occupation  appeanifroa 

of  Rex  y.  Bdlid),  and  Rex  v.  JoUiffe  (e).    In  the 

th^e  was  dearly  only  a  right  of  way,  and  it  wgs*  hddt 

ratable;  but  in  the  fortmt  there  was  also  a  fnmhfi^mi 

making,  layingi  and  placing  waggon  ways,  eMctiag  Jbrt4pai| 

and  levelling  hills  and  rising  grounds,  and  exdudaiy  otiiaia> 

so  that  in  fact  there  was  an  occupation  of  the  aoU  i 

and  it  was  held  that  such    an    occupation  waa 

Dyson  \.  CoUick(/)  is  not  so  strong  as  this  casa,  aad  jw*  il 

was  held  that  the  occupier  might  maintain  tiespasa  agiiMi 

awrong^loer.    It  is  apprehended  that  the  cmumntmrm^ 

the  grant  being  during  tbe  pleasure  of  the  Cfown^  imi^mik* 

terial.    It  is  sufficient  if  the  partiea  ha  ocawpiata^ 

Bui0  V.  GmdalUg).    Neither  is  it  maliriai'  tl|iilf4herai 

oertaiii  oonditioos  ipipoaedy  for  that  is  *o«^  likM 

men  case  of  a  covennt  or<OBdilioft'fo»«a|iain.^  l^fmktit 

baa  afaneadybee^  u^ed,  «t  ia  fnly.iniflayaiy>la^add  auiaii 

elanrtioBrof  UfA  EUmUrmtiih  ifc  Mt^^^^sOi/fym^im 

of  Baih(h}0  wNssb  p0ts  Iha  qnetilkm  h,  *  ^< 

Ik  tey%  <  (spiMlUfeg '  o(;  th^.  Goi^aaalilti  ^^iftjmh) 

<4i94;Mana&8c%li#i;'Marn2  UOmm,(k&.    ^'^'^  ^^^m^^^  » 

&Ci«s,95-     ^.,..  :  W7T,fc^^        ^      . 

W4Man.&RyUS;AC-J«r  {e)2j.%^.,      T,..,.,  ^,.    ,. 

nomen  Kex  9.  I'hom^  9  Baon.  &  (/)  ^  Barn.  Ic  Aldera^.QflP^  ^^, 

Crew.  114.         '             ,.  (g)tT.R,99^    ,.jl,,   .. 

(c)  4  MaDn.&  RyU  798;  9  Baqn.-.  (A)  14  East,  619.     ft  ,J«»  t 


^«ji     ...         ....        »    ■  s ._.  _ 


■iyialiiil.t,  HT  Kpf ;  a^  tirdt  suq&  rte»enroW,  ^ 

pmikkfjH^miJMM  m  iba  mi.  m  EHa.)  wiH  not  dchfhit'(^  ^^1^^^"^ 

^'I'lMii^i^lli^lkt  |>ipe8.  Awummg  that  the  rate  »  good  fof 
dtetMi|PlQi#,  file  imitfctliiy  of  the  p^8  seems  to  fetlow  as 
H  Wimaiiiy '  coaiK!t|ueiice,  fer  tbej  nrcf  as  a  part  of  the  sattt^ 
iwiwaiii  or  at  Unftn^  reservoirs  (a).  In  licsr  v.  Mayor,  8fc: 
9f\  B4ihX¥^  Xord  Elknborough  said,  <'  I  eoiifess  I  have 
fMit  dMkttlty  in  disttnguishtng  between  the  case  of  tratef 
catticted  m  a  tronk  or  reservoir  so  many  yards  wide,  ok-  in 
pifMsao' many  inches  widey  each  being  attached  to  the  soil;" 
Ami  an  observation  very  similar  was  made  by  the  same 
Innml  judge  in  Rex  v.  The  Rockdale  Wnier  Works  Cdtn- 
ftmjf  (c),  in  which  it  was  held  that  pipes  laid  mider  the 
9hmei$t  amd  entering  the  houses  of  inhabitarrtSy  were  ratable. 
Ir  IUsx  v.  Bimnngham  Gas  Light  Company  (d),  it  was  in- 
diMi^.andin  Rex  v.  The  Brighton  Gas  Light  Company  (e), 
il  was  espressty  held  that  gas  pipes  laid  under  ground  were 
lidbfelo  be  made  the  subject  of  a  rate.  The  principle  is 
wM  hid  down  In  Rex  v*  Mersey  and  Irwell  Natigation 
Gampmty  (f%  by  Mr.  Justice  Parke,  who  says,  *'  No  per- 
losi.caiitlwM  oecQpier  unless  he  has  the  exclusive  right  to 
wijtoytoiP»  pcrticin  of  the  soik  The  Companies  who  have 
fgmjfifKk,  hive  ditt  eactttsive  ffigbt  to  eii|oy  sonfye  portion  <yf 
AMf^toiil'  tfaqr  b«ve  the  e«elnsive  right  of  occif(]^fifig,  >by 
MMana  of  llnse  piposy  tbtft  portion  of  the  soil  in  ^i^h  the 
mmam/^  Ili»apprcfa6nd«dtbat the  condilioii^ underwhiek 
th«fiipwarr«llaw«d  t»  bo  fined  in  the  »oik  makes  >io  df^ 
teaice^  a$yky^  &,  m  Rbo'  v.  The  mghtm  Ga^  LigM 
C&nq^mff  says,  ^  i  eatogtaiped  aoia^  ^knibt  ^*al  caie<  rime 

(a)  No  fiiesti6a  w%i  l-afsed  as         (c)  1M.&S,634, 
to  ihe  ratability  of  the  pipes  in  (i/)  ]  B.  &  C.  506. 

the  streets.  ^  *  (e)  5  B. « C.  466. 

(4)  t*  East,  Old.  (/)  9B.  &C.  112.   *        ' 

VOIm  II.  '  t  *       *  3  F      • 


t re  ^*6     ^^^  ^^^  pflBv wfi  tb^in  jt^ipg  rpteW^! '  io. .  i?«p«ct  pi  ^  ifr 

V.  i«r6a$e4  valud  of  tbp  bindl;  lipt  fipo^  reflptptiop,  M;  appe^fii 

NORand^   <P  wp  ^h»t  tbjit  jnakea  no, diff^f nf>«,  t^qq^us^  tb^gr  miMi4  b^ 

CoMPANifQf  ji^tphl^  upon  tbr  9aiae  priacuple^  .98.buildiAg«*9|rey  ,wj^iqb 

'Wate^-      may  be  removed  a^  tbe  end  pf  the  terin."    pQ  loiw  ^  f^Jf 

woRK^.       g^tuolly  enjoy  the  excki«ive  occupaUou  of  a  porli<|B.pf,.tbe 

soil,  they  are  raUble  in  respect  of  •ucb  occopation.    And 

if  it  be  objected  that  the  ranger  is  already  ral^d  in  x eapeat  pf 

the  land  under  which  the  pipes  are  laid»  mm!  that  tbe  dnxk- 

pany  can  only  dig  in  the  aoil  by  virtue  of  a  licQnce»  tbe 

answer  is,  that  the  ranger  is  rated  only  for  the  produce  of 

the  surface;  and  that  tbe  case  of  Rowen.  Brent(m{a)  shews 

that  tbe  surface  of  the  land  may  be  in  one  par^,  and  tJi^ 

substratum  in  anotheri  who  cannot  get  at  it  without  a  liceiic^ 

Here  there  is  adbtinct  property  in  the  land  {or  the  laying  of 

the  pipes. 

.  JP.  Pollock  and  Bodkiu,  contri^.  It  cannot  be  contendadj 
after  the  decision  in  Rex  v.  Birmingham  Gas  lAglU  Com' 
pan]f{lf)p  that  where  a  party  has  the  exclusive  occupation  of 
tbe  soil  by  means  of  pipes,  he  is  not  ratable*  Here»  the 
land  is  rated  in  the  hands  of  the  ranger^  and  then  to  rat^ 
the  licence  to  occupy  the  sub^soil  appears  not  supported  Jbj 
any  authority*  Suppose  the  occupier  of  a  field  or  a  home 
is  rated,  and  liberty  is  given  by  him  to  another  to  Iw 
down  pipes  under  the  field  or  house,  would  tbe  owner  .of 
$ht  pipes  be  liable  to  be  rated  ?  If  it  were  so,  tbe  swam 
property  would  be  twice  rated.  Some  importance  3ft^m«.t9 
bavejieen  attached  to  that  poioti  hot  Rex^y.^ol^^^c^  .  fFb? 
^^aaoA  wJiy  pipes  laid  under  a  poWic  street  are  raubife  ii^ 
jjbi^t.  no.  one  i9>  in  occupatbn  of  tb^  surface,  90  as- to. be 
ratable.  1  But  that  is  not  tb^  case  .with  the  Green  Pailu 
\,LiHleikkf.J^  Coal  o^infli  are  liaUt.  to  be;  rated,-  allbougb 


<«)  3  Manni&'Ryl.  196;  D  Bum.        '  (6)  iBam.  ^  Cftm.^Otk 
&  Cress.  760.  .(r)  Q  X  R.  94. 


i^tnl^  by'dct'of  pkrlinthetitidhdmhert  hfiive  baen  held  not 
ta  he  ralteWe(d);'  {Pttrt<?',J.  It  fe  the  herbage  only  tbaft 
1^  MM  in  the  hands  6f  the  i^ngef.  He  iH  not  rated  in 
'^^^ect  df  thk  part  hf  the  ^or/.}  It  ^fvotild  lie  ft  great  har^ 
Mip  tipoh  the  Company  to'  rate  them  for  the  reservoir.  It 
h'niuc'h  larger  than  necessary.  Soppose,  instead  of  the 
t&Aal  in  the  Crreen  Park^  the  Serpentine  river  in  Hyde  Park, 
br  'Vii^nia  Water,  had  been  allowed  to  be  used  by  the 
Company,  woaM  the  overseers  of  the  parish  in  which  they 
were  situated  have  been  entitled  to  rate  the  Company  in 
irespect  of  the  whole  occupation  i  There  was  already  a  pond 
in  the  park,  and  all  that  was  given  to  the  Company  was,  a 
m^re  licence  to  use  it  for  the  purpose  of  supplying  the  city 
wrCh  water.  It  is  not  by  the  licence  converted  into  a  ware- 
house for  their  water.  Before  the  permission  was  given^  the 
reservoir  was  not  ratable,  and  all  that  the  Crown  gives  is  a 
permission  to  turn  the  water  in  and  take  it  out  again.  The 
ordinary  rule  in  construing  a  grant  is,  to  construe  it  most 
atrorigly  against  the  grantor ;  but  in  the  case  of  a  grant  by 
the  Crown,  the  rule  is  reversed.  The  Court  must  look  at 
every  part  of  the  grant,  and  give  to  the  subject  as  little  as 
possible.  The  warrant  states  that  the  petitioners  prayed  the 
liberty  to  me  and  er^oy  the  basin  or  canal,  and  old  pond, 
attd  to  ta^  a  main  or  mains  through  the  park  to  and  from 
the  same.  Though  the  language  here  used  may,  perhaps, 
fafnbunt  to  a  petition  for  the  absolute  occupation  of  a  por^ 
tkiVi  of  the  land  for  the  use  of  the  mains,  yet  only  a  limited 
enjoyment  of  the  basins  is  prayed.  It  is  true  that  the  terms 
of  \he  grantitig  part  ot  the  warrant  are  such  as  to  give  an 
nbsot^te  exclusive  occupation  of  both  reservoirs,  and  the 
land '  for  the  pipfes.  Biit  the  Crown  will  be  taken  not  to 
have  granted  more  than  the  petition  prays  for.  The  grant 
then  miist  be  considered  only  as  a  liberty  to  liseand  enjoy  the 
reservoirs,  by  passing  through  them  a  body  of  water.  Not- 
withstanding the  licenice,  it  is  apprehended  Ibat  the  Crown 

(a)  VHc  Aex  V.  Tremcnpief  ante,  vol.  i.  194. 
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isn.  Iniebti  0rc|«r//th9)<C>mmb9i$w^^^(  tli^fip9<rf^fi^       to 

^'^'^''^^  employ  the  water  for  the  purposes  of  irrigationi  or^therwi^ 

V.  If  this  be  so,  then  the  Company  have  no  exclusive  occn^ 

^^Jll^^^^'  p^tis^mu  lCh0:»&ct«(iQfrilittfr  cwlft  ^/a^rfp^ui^to/lfaMI  of 

'^x'il^  4^<jlfcrj<^  lukit/mMff  lAkv^o^W/OdM^  /jdU^fticlf. 

«aBw.  ihoii§b  dwne  mn  «i!bclietf|$«d^iisd)bfotiheIrMni^  ^QtwA 
hiildi<tillae  Oompums  not  n(t^\t^>)As  hfljti  JutvingMba  dsiblv- 
tti9e><M^cupaticn.  « In  all  tb^*  teats'  cited  eti<ll|&  crtUBnaidb^ 
Hii«i>exprielsly  stated  ibat  the*  party 'ni(fd»  waft bth^dBBolnte 
'p08ae8Bien><tfthe  aoih  >  Tfae)dnljr:^uaatioft<ia^'hfiaithe'|^t^ 
the  absolute  ocoupatioiv?  -The*  t2fii  iiads  that  ihe^iangdr 
talset.  die  fiah^  which,  though  the  fish  may  he.6f  blit«ik% 
"valqerthis  may  bedoatt  forthevery  purpose  of  abewihgahat 
tbs  Coifipaiiy  faa^i^e  not  th^  eitclusive  posaeaaion^  •  Thia;G«ro« 
fttny 'have a  mere  easement*  ^     *  ^.    i  hh 

>'  DttKjMLAjf^^  J«^t^  quite  clear  that  the  C^npeil;^  are 

,^'  jn&Uev)inHBEispei2t  of  the  pipes.     The  ranger  is  rated  fdt^Aie 

t    hcrfaegej  only. .  'Tbereforey  that  part  of  the  eoil  whichtiis 

'  *btoeathji|uiy:  be  in  the  exclusive  occupation-of  another  per- 

«orty^aiid:jn)iy  be  rated  in  hia  hands.    Thfe  Company  do 

kMntupy  expkpstvely  a.part  of  the  soil  with  their  pipes^  aid 

•arii therefore  ratable  for  it.-   With  regard  tio  theireseiwai', 

thetenhsof .the grant  certainly  seem  to  ctotemplaHeiaiaHe 

•risservatioa,  but  upo«  this  point  we  wiH-take  time.ftdffMi* 

•sider.  '  "  ......  .i!'j-'.ii  »••    kJ  lii// 

LiTTLEDALE,  J. — It  IS  quitc  clear  that  the  Company  are 
in  the  sole  occupation  of  the  laud  occupied  by  the  nipes. 
and  are  ratable  for  them.  A  rate  may  be  made  for  the  soil 
undei'tbe  herbage,  as  is  done  in  fhe  case  pf  coalmines.  . 

ParkEi  J.  concurred. 

Upon  the  question  as  to  the  reservoirs. 

Ci/r.  aav,  vuu. 


(a)  4  Mann.  &  Ryl.  738 ;  9  Rnri^       (h)  4  Mann.  &  R^K  84 ;  9  Bam. 
&  Cress.  8S0.  ^  Cress.  95. 


V. 


-.j'')^»  'VM^iilri/'o  tui  •)/ijff  vniujrrio'JI  '.nil   rrull   ,o?  ^d   >ii!)  II 

tUlk^pK)l^^40d^«^4U^>Witi•^W9pQ^  tl»Vtbe>iUp68:iUd.iitctUb    GaMMny.OF 

fant^tMt  Mnle»9 hvktduid'distai^ibAiis oasefrain t^edn 

•which.  klMilsidBbiied^^diati'jpdfptsi  of   linnlw  Oonipliiisb 

jb|d)«)jtU6.  atflteto  Wdre^vatabky  the:  iate<iBJlt)e.>poesuit 

ritiAwitr^'ifa  /tb«l^rds|ieot|  mu^t  be  cofifirjned.    TfaqigraiaHl 

4)f /d|e«<  cKitiiiQtiDn  >  waa^  •  {hat  *  here '  another  pierton:  <waa  ratefl 

ifQit'tfaeduirfaoe  of  iIk^  l^nd  kinder  M^hich  the 'piped vwete 

^ln^aoL!  ''Btif  we  are'ci^Tiy  eS  opinioii^  thttt'thb  makes 

indtdiffiorenee**    That  part  of  the  soil  whidhthe  Oenipany 

.  oociipii^d  was  not  kiokided  in.  ikat'rate.   Upon  iki^  que^tioliy 

the  Court  expressed  a  dear  opinion  in  theicoimie'ofi-life 

argument. 

Mi.ThftiKNily  reason  for  deferring' oi^judgnie||U)iRur,thit  we 
«iiiigbt  'hdvc  an  opportunity  of  more  attentiiqelj^ooQaidADg 
the  effect  of  the  royal  warrant  under  which,  the*  (eaaiirqiiis  • 
iMfe  made.  We  have  done  so ;  and  we  are^of 'opinioq/thdt 
is  gave:to  the  Company  as  much  interest  in  thcf'sp^ce.wheve 
I  the  r^senroira  are  madei  as  that  in  which  the  pipes  aip^ktMl. 
.Itis'impoSBiMe  to  distinguish  one  from  theotherl  i  Their 
SMtore0ll|^jlIdecd>•in  the  former  is  expressly,  in  tlier latter 'by 
inplitatiori,  atwitt  only;  <but.  a  tenant  >8t  will  is^untai- the 
will  be  determined,  an  occupier  of  the  land ;  and  asithe 


as  ttie  occupiers  ot  that  wnere  ,tbe  resef^oirs  are  constructed 

'They  appear  to  us  to  Imve  the  exclusive  right  in  a  portion 

of  the  soil  in  both  cases,  though  for  a  limited  purpose  only. 

tlate  confirmed  for  the  full  amount  stated 

.^(u»vi  ».'\>i   nil '4   ;;  ri«>i' '  »fjn 'nft  ii*Hi  T 
.         .         ..  '  m  the  case. '  ' 


778  CASES  1!^  TH£  KllM^S  B£NC«. 

1834. 

The  Kt'MG  V.  Dame  Jank  Sai.JoifKsMiitDAiAYt  JUtij^of. 

the  Manor -of  .ManveU*  .i 

Upon  felony      A  WRIT  of  mandamus  issued,  calling  upon  the  defendant 
surranderor  ^   *"^  ^^^  steward  of  the  manor  of  Marwell,  in  the  <Sounty'or 

before  adroit-    Southampton,  to  admit  Henry  Southwell  zs  tenant*  in  fee 
tanceofsur-         .  .'  ••-      ,  i    t  j  t 

renderee,the     of  certam  customary  tenements  within  the  manor,  held  by 

copybold  ^.Qpy  ^f  court  roll,  described  in  a  surrender  maide  by  one 

escheats  to  the       '^•^ 

lord.  John  Boyes,  the  late  tenant  thereof,  or  to  shew  cause  t6 

the^urrendw*  ^^^  contrary.  The  writ  surmised  the  following  facts : — * 
be  by  way  of  Within  the  manor  of  Marwell  are  various  customary  te- 
^^  *  nements  demisable  in  fee,  according  to  the  custom  of  the 
manor,  and  passing  by  surrender  and  admittance;  and  the 
lord  or  lady  of  the  manor,  or  the  steward,  is  bound  to  ad* 
mit  upon  such  surrender:  John  Boyes,  on  the  4th  of  August 
1 830,  then  being  a  copyholder  in  fee,  surrendered  into  the 
hands  of  the  lady  of  the  manor,  to  the  use  of  Henry  South- 
well, certain  copyholds  in  fee,  subject  to  the  following 
proviso.  ^'  Provided  always,  and  upon  this  condition  never- 
theless, that  if  the  said  John  Boyes,  his  heirs,  executors,  or 
administrators,  shall  well  and  truly  pay  unto  the  said  Henry 
Southwell,  his  executors,  administrators,  or  assigns,  the  full 
sum  of  500/.,  Jtogether  with  interest  for  the  same  after  the 
rate  of  4/.  10s.  for  100/.  for  the  year,  on  the  4tb  d«f  of 
February  now  next  ensuing,  then  this  surrender  tb  be 
void,  or  else  to  remain  in  full  force«^  The  surrender  wa9 
afterwards  inrolled  at  a  general  castomary  {a}  ciMUt^  hcU 
S6th  October,  1890.  Boyes  did  not  pay  the  mortgage  moiiey 
on  the  4th  of  February,  or  on  any  other  day. 

The  writ  concluded,  that  by  reason  of  the  preioiaes 
Southwell  became  entitled  to  be  admitted  as  tenant  in 
fee,  but  that  the  lady  of  the  manor  had  refused  so  to  admit 
him. 

In  the  return  liiade  by  the  defendant  to  this  writ,. after 
admitting  the  truth  of  the  matters  theirein  suggested,  ihe 

(a)  Vide  5  Mann,  k  Ryl.  143  (a);  o^/^  vol.  i.  398^  % 


following  custom  (a)  was  set  out.     "  That  if  auy  customary         1833. 
tenant  of  the  said  manor*  holding  customary  tenements  in     J^T^^p^^ 
f(to  of^Aierwisej  in 'i(n4paii6loflbe'8bid«atilAor>  at  Abet  Willi         v. 
of  the  lord  or  lady  ctf  tfaeUucinianori/aocording  to  the  cus-     Mildmay. 
t(^in  of  thje  said  manor^. should  commit  felony. aDfi,sbQ|iI(i. 
b^  convicted  UiereQfj.  he  .§hould  forfeit  such  his  customary 
ten^nients  within  the  said  manor,  holden  according  to  the . 
custom  of  the  said  manor^  to  the  use  and  benefit  of  the  •   > 

lord  or  lady  of  the  said  manor  for  the  time  being,  and  his 
or  her  heirs  and  successors  {b)  for  ever." 

The  return  further  stated,  that  after  the  surrender  and 
presentment  of  the  tenements,  John  Bayes,  the  surrenderor, 
committed  and  was  convicted  of  larceny  on  the  18th  De- 
ceml^r  1830,  and  had  judgment  to  be  transported  for  seven 
y^ars;  and  alleged  that  by  reason  of  the  commission  of 
the  said  felony  by  John  Boyes,  and  of  the  said  conviction, 
the  said  copyhold  tenements  had  escheated  to  the  defendant 
as  lady  of  the  said  manor,  according  to  the  custom  of  the 
said  manor.  Whereupon  the  defendant  and  her  steward 
seized  into  her  hands  the  customary  tenement  so  escheated. 
Wherefore  the  defendant  and  her  steward  are  not  bound  iq 

(a)  As  to  tlie  qaestion  whether  it  however   rejected   as  surplosagei 

was  oecessaiy  to  return  this  cii»-  the  word  **  heirs'*  would  include 

torn,  or  whether  the  alleged  custom  assigns.    Litt.  sect.  1 . 

is  (o  be  considered  as  part  of  the  The  lord  must  be  either  seised 

general  law   of  copyhold,   even  or    possessed   of  the    demesnes 

wliere^  as  in  this  case;  no  judg-  within  and  parcel  of  the  manor, 

ment  of  death  is  pronounced,  see  Thus  if  A,  seised  in  fee  of  a  ma- 

BaC.  Abr.  title  Copyholds,  (L.  6,)  nor,  demise  the  manor  to  B.  for 

4ib  And  SChed.  vol.  1^743;  Coke's  twenty-one  years,  as  soon  as  JBk. 

Copyholder,  150,  164;    Willowe^s  enters  upon  the  demesne^  lio  be- 

case,  13  Co.  Rep.  1, 3.  But  see  Jory  comes  possessed  of  the  manor^  and 

v.  Pamiy,  8  Keb.  451,  4G6;  S.  C.  is  truly  lordybr  the  term,  though  hi 

1  Lev.  <6$ ;  Bomeford  ami  Fach'  respect  of  the  temporal  natu^  of 

ingt9v^9  case,  1  Leon.  1*  his  interest  he  is  aouietimes  called 

(&}  **  As«gnp"  appear  to  be  here  the  XotAfarmer.   But  if  B.  assigns 

meant.  The  lord  of  a  manor,  who  his  term  in  all  the  demesnes,  or 

is  merely  a  person  seised  or  pos-  underlets  them,  the  manor  itself  is 

sessed  oif  Irnid  tb  wkich  a  Migniory  suspended  da  ring  the  •  conti  n  notice 

oviQr  other  land  is  appendant  (5  of  the  estate  of  the  asbigncu  or 

Mann.  &  Ryl.  154),  can  have  no  lessee,  by  reason  of  the  temporary 

'^  successors^  in  the  legal  sense  of  seferance  of  the  demesnes  from 

that  term.     ^  Successors''   being  the  seigniory  or  services. 


Mu«au.v/ 


First  puliit : 
Immediate 
ri«;ht  of  sur- 
renderee. 


Analogous 
cases. 


.  ti  ..I  i:  .»•■    I  '   '.\.t'    -J    hJ-'»j  jili  Ji  i|j,b  iJv  ►JjlJo  ^dv6f^  }1 

\V^&  duly  wolUd  aud  pr^a^ojed..  Jjt,w;^  m9vlf,^^|W4vi^i 

consideration,  and  was  irrevocat^jci*  bcMig>i9^IU^cic^  ^ifl^i 
feju^JO^e,  and.  not  merely, coi^idiUooed.  1%  w^s  ^^,^^GM^Ill 
coavey^ncqi  upt  ^.  mere  agrc^eoif^. «  T^.«uf|iei|d?F9^il^^. 
^u.  immediate  right  to  have  such  conveyance  p^ri<^i^fi  J^jfi 
adnuatiion*  He  haj»  nevei  refused,  but  i»  williiig.  tp.^^f^ , 
admitted...  .     .  ,.  j„„  ., 

The  lord  does  not  object  fraudj  but  cUin&¥  tv  i^^^^H^ 'V.fn 
a  custom^  which  tak^s  eflfect  in  consequence  of  ;foroq|)fin^,i 
subsequent  to  the  surreadcr.     Ue  calls: this  ground., of  i^i^,. 
cl|af.i^,2Ui,  ^/escheat."    An  escheat  by  custom,  ar^^i^g. fiK>m^ 
thp  c^uyufission  of  a  simple  felony,  canqpt,  it  is  submitl^i., 
opejrat,<;^uore  ^ffqctually  than  or  differently  from  an  escheat  ■ 
by  coqimo^  law.    It  may  be  observed,  that  though  in  hof^ 
cases  a  lord  may  claim   an  estate  by  e3cheat9  and{  clailft/. 
..to  l^qld  it  free  from  all  equitable  claims,  yetgeqarflVy 
a  c^sMm.  by  forfeiture  is  always   under  ihe /arJlfUeKt  }^u4mj 
therefore,,  aub^ect  to  his  charges  on  the  €stat<Qi)  W^4^u^-^,^ 
kiimsK&st{a)tRex  V.  Coitm{b)*  ^       ,.    ..,.  i  .  jinm 

J^.q  case  has  be^n  found  in  the  bio^ks  of^u  fsqi^e^j^^ji 
fQlff^i^^^5Hi^ltcrmQ4^ia^e  between  suri:^ft4^r  »f\^9^^\^v^.y^ 
Thi?,  .^bsi?ffcc.  oC  cases  .ca*inot  frpvr?;  ;^i&|^o  ifr^  jtj^ej^^f^,, 

i 

n^YeJ^.|»4vJre  l?ppjpeiii?d, .  when,  so  much  (^^.i^pf.q^pgpl^Vi;. 
te^pre^iaflfLmoxteJigeft^pf  ^jUflbJaud  (of  )yhi^  t^i^Jf  ,th^„ 
^9mm}  Co;rni)9^q.^.pqmeroHS-  Ao  ^1  pi^pfr^t^iAty  Mj^ktefriij 
whose  title  in  respect  of  forfeiture  |s  odjiousjn  the  ^^"^^  ba;9 
acquie^peil.  jn  tb^qlajia  of  the  .aurreuderee,  ifr}io  ha&ipaid 
value  foi-'  th^  latld.     Tbi^ri  being  no  direct  autho^iiyi  th^ 
case  Call  enK'be.dfetehiiined 'by  reasdning  frofili  apaWy;    „ 

(o)  Plowd.  559.  {b)  Parkeo  KG. 
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cAais»  i^voA  ^va^s  ^fe;KCH.  *  78i 

ofUflb' 'tf^WtL' ''^IVM'lH' bifth  ^i^ '^aad 'ftf6 '  4dr4  >  ^abdot!  r^^ 
t#MtiiIf^th^>Ayi!pbiiit£^  iMd^^d'tilif^ll^^jr  i^^sfaMr  oPa  tt^bt'iif 
escheat  having  arisen  between  the  surrender  M4  ^atfniiitalM^.  i 
It  maybe  objected,  that  the  testator  could  in  his  lifetime  have 

M^(tt).' '  ^BUtfJi/  tbist^lte^ft  I^^ted^  ^e  surretidefoi'c^dld  Htfi 
hA^*¥ii^i\iffek&i)^  ih&  litidv  Every  f eMOn  fortbe  estiheat 
in'^fad'  <^8fe'#'th^'«e^iattif'i«  wanting  in  the  ca96  of  the 
vAiMgkgdt.  Irf'th4  case^'bf  the  mortgagor,  the  surrenderee 
i^'4diiGh/vU-tf(  th^iime'  of  stirk^nder.  He  need^  admittance 
onl|yU^  'p^t'Aict  bi^  titte,  atid  is  a  purchaser  for  a  valuable 
cdtlsidfenitibh.  In  'the  case  of  the  testator,  the  appohitee 
is. unknown,  he  may  never  exist,  and  needs  a  will  (whith 
viiiyiiiir^Thkmiiit){b).  as  Well  as  admittttnce,  totiomplete 
hii^'tili^:  '  He  takes  as  a  volunteer,  aiid  hab  no  claim  till  the* 
will'  ^akes  eif(kct.  The  only  possible  cause  of  escheat  Is 
thti  testator's  death  without  heirs.  The  lord  cAnnot  dVAif 
hilti^If  bf  that  circumstance.  Why  should  it  avail  hiw  iti' 
this'  case  P  It  seems  that  when  the  surrenderee  is  knO^u; 
sudv  objection  is  too  late,  where  the  knowledge  is  ^tfn  by' 
will'dr  by  (he  surrenderee.  -   »     . 

'fh'GotiM/cAep's  case(c),  Isabel  Gowdchep  devised  that  ber  Relation, 
exl^dbtoi^ 'should  sell  her  land  in  London,  where  the  ^Os* 
ioto'^^^^ii  that  executors  should  not  take  til!  the  iiirol^ 
ment  of  the  will.  She  died  without  heirs.  The  laiid  was 
h<iiii<^h  dPth^'KlHg;  but  though  the  land  was  ih  his  h^ti^s, 
it  iv'MJ  diV^steA'by  l-e^^Wott:  By  relation  thc'suri'end^r^  is 
t^iik'Vf^  <(b^"loWI'fh)nl't6e  period  of  tuking^  the^Arr^ri*' 
d4l/(^,^ltf<iitb^|itf6fe'i9  <^^^hMind  bn"^%icW  lHfebds6>6f' 
Ihti^'cfb^'d'rt^^'^s^'  iBy'rdktibifthe  iiirklb^"  nitty > be' d^ 
pkveb  off  tiri*  iwW*W,  ''^  stkei^ahcfe^  bPJoititten^ttcjf  rtto^/ ' 

\i^4^^.itiki'kriiy'kv.:UV'\^^^^  ^'"  '"^^ '•'•' 

Bro»   Abr.  Devu^f  pf.  10;   Litu     sen.  603;  Co*  Lit t.  62  a,  note. 
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'Wi  CASES  IN  TH£  KI^QS  BENCH. 

18S3.        aad*  the  issue  ID  tell  barred^  thougk  tbe  aumnderbe.prfr* 
Z!!^'^C*'^      settted  after  Ike  snrreodBTOr'd  J^alh.  ■  • 

tf.  It  nay  be  ohjetkd,  thai  '11118)0880  is  'k  quetlion<  bet^eai 

the  sunrendef^  «ild  tka*  latd;  fliatftlibiofd'id  Btinagen, 
wha  dains  an  interest,  and  18  not  H  vere  jnstr tiaseik  faf 
conveyance;  and  thai  Holdfast  ^*Clafimn{a^  is  an  aiisflio- 
rtty  in  support  of  the  lord's  daim. 

The  answer  to  this  objection  is, 

ist.  That  in  all  conveyances  of  two  parts,  viz.  oonqsleted 
by  two  acts,  as  by  surrender  and  by  admittenee,  the  one 
shall  have  to  the  material  act^  viz.  the  admittance  shattiiave 
relation  to  the  surrender. 

2dly.  That  one  joint  tenant  is  a  stranger  to  another(&)^| 
that  the  issue  in  tail  is  a  stranger  to  the  tenant  in  tailsnrrfen- 
dering,  and  yet  both  the  joint  tenant  and  issue  are  baited^ 

5dly.  That  the  lord  originally  took  as  an  instmmeotof 
conveyance  merely,  the  interest  was  then  in  the  aufreo^ 
deree(r);  and  subsequent  circumstances  shall  not  alter  his 
ekamcter,  though  they  may  affect  the  conveyance  whkh 
must  then  be  cy-pres. 

4thly.  The  authority  of  Holdfasi  ▼•  Clapham  ia  inn 
peacfaable.  The  question  there  related  to  the  effect  of  the 
surrenderee's  demise  in  ejectment  against  the  surrenderor; 
and,  therefore,  the  dictum  of  the  Court  as  to  this  question 
was  obiter.  Perhaps  the  printed  report  is  incorrect,  since 
in  a  MS*  report  (c/)  by  Sir  Vicary  Gibbs,  then  Mn  GMtf 
such  dictum  is  omitted.  It  is  probable  from  that  MS»  that 
the  Court  intended  to  instance  the  case  of  an  heir^  wbe 
before  admittance  has  a  good  title  against  all  the  world>  eii* 
oept  the  lord.  There  seems  no  authority  for  the  didun; 
and  in  the  ease  of  a  surrender  to  the  use  of  a  will,  whert 
the  surrenderee  dies  without  heir,  having  made  a  will,  the 
claim  of  the  lord  is  barred  by  relation. 

It  wiH  be  mrged  on  the  other  side«  tkat  as  the  lord  can- 
not take  by  escheat  upon  the  forfeiture  of  the  surrendei^e, 

(a)  1  T.  R.  600.  V.   Atkifu,  5  Burr.    2165 ;    Lilt. 

{b)  Sed  vide  Co.  Litt  185.  "  CoDditi<)ns.'' 

{t)PerlA.  Mantfidd in  Vaughan        (d)  Penes  Dampier, 
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hetthep^foriBitMifl  UiIdq  wpoD.thal'ofitbe'tiirieiideffar^olbart^ 
wise  the  lord  will  have  h^Jbtfeitit^  tenant rAat  if  he  laka 
■otby^tfaeact  of-  the>oii«»>heiknMl!fli\lfaRrQ  r0cijih>ot/)jf  Ukke 
bgr>iheia£t>of  itbe^th^j.  it  v^otbaidbyStr  TAomndark^i 
M.  B.'UiiBtfi^eis  V4  Wheaie^a)^-^  it  is  not  ever jiaiglitiMlit 
miikiw  (or  logic  that  hdlds  eveon^Hdrso;  to  have  tweiproeai 
equities  J  there  mmt  be  recifroeai  rigbisJ'  The  IcnrdW  right  is 
to  have  a  serviceabk  tenant*'  Many  cases  shew  ^al  »uch 
a>  teiiiprt  is  all  Ibat  he  cam  demaml.  Thus,  if  tbe  inort- 
gagor^die  without  heirs,  the  lord  cannot  redeem;  but  if 
tbaniortgagte  die  without  heirs,  the  mortgagor  can  redeem 
against  the  lord,  who  then  in  equity  is  a  mere  trustee  lor 
the  redemption  money  (6). 

>  If  a  disseisor  die  without  heirs,  the  disseisee  may  enter 
on  the '  lord  (c);  but.  if  a  disseisee  die  without  heirs,  the 
bkrd^  having  a  tenant,  takes  nothing  (J).  If  vendee  before 
comwyance  die  without  heirs^  the  lord  takes  aotbingi 
norcQn  he  compel  a  conveyance;  but  if  vendor  be- 
fore conveyance  die  without  heirs,  tbe  lord  takes,  sub^t 
to  the  vendee's  claim.  He  must  make  the  title,  and  then 
he  holds  the  purchase-money  as  trustee  only.  Hencfii  if 
the  lord  have  a  tenant  to  do  the  services,  there  is  a  suffi-r 
cient  reciproci^.  It  is  not  necessary  that  tbe  lord 
abottld  have  a  farfeiiitig  tenant.  An  heir  before  admittance 
oannot  forfeit ;  that  therefore  is  a  case  in  which  the  lord 
iuiano  forfeiting  tenant.  So  again,  in  tbe  case  of  an  unad* 
mikted  ajppointee^  there  being  uo  heir.  So  again,  if  a  sur* 
rcuderee  on 'mortgage  be  admitted*  bis  forfeiture  dots  not 
operate  -to  hinder  the  surrenderor's  redeeming*  There  abo 
the  k>rd  bis  no  forfeiting  tenanti  Granting,  horwever,  that 
reeiprodty  aheoUlbeconsultedi  yet  as  the  power  ta  alien 
and  the  powet  to  cauae  escbiati  seem  to  be  eipid.and'idaii^ 

ticalj  he,  who  cannot  aiien  canncA  cauae-  esokiati . .  Bab  bete 
tbe -sun^nderor  could  not  have -alictted^  therefore  becanbot 

(ft)'  S  Wv  Bhu  144;   1  Eden,        (6)  Co.  Liu:.  206a;  Pmieiin 

177.    Aqd  9ee  Ro^  d,  Jeffer^$  v.  Ati,  Oen.  Hardrets,  465. 
tiicks,  2  Was.  13   :5.  C.  per  nomen         (c)  Co.  Litt,  268  b. 
—  d.  Jefferia  v.  -r^  1  Keuy.  110.         (d)  Ibid. 


19^. 


a. 


'^^^      felony  "  shall  avoid  all  charges^vie^trfs^ikirlriilauihbmbABS) 
9k  made  aA^r  ihel'fetoAy/t  \^A\\ttikn^nb^Sc^ qfiihiUhe 

proilUy>  Uiat  at  ^urfctider)^orr>^qny>t$lbiildobe'>qgood& 
Tke  laurrcfndcf  is*  iii£  ^i(lr|^.'^HiiCv^i)iaqpo«Ubili^vrti4 
charge,  as  appears  from  many  cases  of  estates,  id  ibelibi> 
OHBatod  iorcratfted  on  cotidittott. 'rTbitta'dttei^ici^pokTlo 
be 'Strong <authoritiesy  or^at  kMl^M  iMfiisfa  Arofig  matogies 
in  favour  of  the  procrecutor^  tUis'ta%eviNft:/io&  v;  :AriplMi/a(i^ 
If  such  is  the  law  in  Jreshoids,  ivbere  the  conveyance  adH 
alteration  of  possession  is  by  solemU'inBtrumestyOrbi^'tioi- 
torious  foct  (livery  of  seisin),  k  fortiori  is  it  so  in-  taaes'Of 
substitution  of  estates  a^  foi//.  <  '•  ' 

Tiie  following  passage  in  Co.  LUt.  (c)  id  also  ab  awfbb^ 
rity  in  favour  of  the  prosecutor  of  the  mandamus.  *  liiiiee 
.  .  ,  '  is'  to  have  the  fee  on  payment  to  the  lessor,  **  wha-b^re 

,   ' ;     .      payment  commits  felony,  is  attainted  and  execuiedithB  cwt^ 
I  dlticm '  becoming  impossible,  no  estate  can  ari^  to  ^c 

lessee."  The  execution  is  the  cause  of  the  impoasiMifjr, 
not  the  felony  or  the  attainder.  The  case- shews  that  pay- 
ment to  the  party  attainted,  (who  is  not  altogelbtr  dead  io 
law),  Would  have  bound  the  lord;  else  Why  meirtion  '^exc^ 
cution  i**  A  feofibr  on  condition  may  enter  on  the  lotH, 
who  is  in  by  feofFee*s  escheat (d).  -  <  •    i>  •:<:  • 

It  may  be  objected,  that  this  latter  case-  ske#9>merti^ 
that  the  surrenderor  may  redeem  against  dieHord^inrlidke 
he  tiike^  on  the  admitted  snrretidered's'ftirfeMlure*  itfsheais, 
that  wherethb  siirrenderee  isfhte'fflU<antt  perfeotJt^MMil, 
bis  >a^t'  shali  ndt  prejudice  the  'sUr#eti4e»M'i  ^^kVliyv  Aen, 
kbduM  the"  afeC  df^  the'durreifdefeV*(gr4iif(itogft|iat>He  iaia  Afll 
1^  ^fect  tenaht'^iadwiktatie^  piejodtoafiAentMirreto- 
a^rte  f  •  h'bhfeM,  ^Utfi't^m,  M/^^m  Ae>^ldf^of  haa^firik do- 
minion, the  land  pledged  passes  to  the  lord>  subject  to  the 
burthen.    ,   r.  ,   ,  •     ,      »r     » 

(a)  390i>.  .        1       ^  I  (d)  Ooi  Iktu  fMi.  PMfH  V. 

ib)  Plow  J.  ilii,  4atf, «/.  iltt.ld«i*«»rAwiir  ,4«l*  M  . 

(c)  216  a. 


tuBwdiahrdiitQmnisjt^SNMniNis^iitoilla  by)e8Qheat;Ub6        laaa 

&tti^ef)4ohfoKtllij'dftplurfe(m<^{tker^4urrenfleree)|  iithougb  nf 

betw^riidUKirj  pftrtifip/.f the  .lord  \Or  sttrr«iid^6n)iit  has  iiah 

-msbstl  (]&)•'.'•)  I,  I  <i  't.>  .'ivj;!  /.j...>'  '  '.     ' ' 

ni  Thfi{<^rd  tdaimtn^'lby  efloWat  or  fonfbiliuie^  afflroia  an 

eatiiMf  id  4he<lbrfeil«ig  lenmt»i  >  Sucb  ealate  being  subject 

|$(#)a\»d&af^e,  be.cafhnot  liold  freed   fvom   the  cAar^e(tf>. 

fFfaecafie ^f  la /riinr  ma^.be  different.    But  if  the eslate  be 

'antiwJy)<vaiiiiAai!/»  k  may  be  contended  that  the.^m^.  is 

bfaargad  by  the  aurrendpr;  jast  as  a  lease  by  a  joint  tenaoC 

binds  the  land  in  the  hands  of  the  survivor  (^,  or  as  a 

4)b^Pigie.biQd(   the  land  in  the  hands  of  one  claiming  by 

reiRitller(e> 

.,  A'isecood  argument  on  behalf  of  the  prosecutor  of  tbe  Second  point: 

OMiodanius  :is,  that  the  surrenderor  is  not  a  (eiMUirso. as  (p  Surrenderor 

not  tenant  to 

t&UH  escheat.    The  surrenderor  does  not  cQUde  wilhiHllie  cause  escheat. 
words  or  meanuig  of  the  custom. 

I|t  is*  true,  that  in  many  cases  and  text  books  it<is  asr 
•setted,  tbat  the  surrenderor  is  still  tenant;  but  these  may 
be  reconciled  to  the  position  now  assumed,  by  recollecting 
.the^sttbjed-matter  and  time  in  wbich  such  cases  weire  de- 
cided and  such  books  published.  The  subject-matter  was 
^the  coi^old  estate  then  afiirmedi  though  in  its  origin  yery 
dbiovrq*.  >The  time:  was  that  in  which  the  lojrd's  iatereet 
.wasibnl^  to*  be  itsared  forv  so  that  something  out  pf.  the 
utovpatioiiioiS  the  tenant  might  be  saved,  to  bim. 
CI  ,A  ixMiMdemUo^.tof  the  origia  of  copyhpld^.  will;t^d,(D 
idttidei  lhist:(|jiesliioft..  OjriginaUy.the  auireader  W'M  ir^nl, 
ihoiadmiMattoeonfaUf  :Bcilh>w;e«e  perfeqt.and  di&liACf  cw- 
v^mteshj  ^'')1h«()ord:  mi^l  or  m^;!)^  j^ot^adpiit  at  his 

•>jit    •    t    i   i        li'^      I    •     '       /i     ^\'      ^   .,^   .   ,      .        i-  ','1    *     »;  '        '  I    .I'll' 

(a)  litt.  §  ^;   Co.  litt.  166;  559;  Rex  v.  Co//o»,  Parker,  190; 

Sajfyn's  case,  5  Co.  Rep.  124  b.  Sutton's  case,  IS  Mod.  56^ '  * '  '  ' 
^  t^yChies  fcfMa  in  a>.Ida  $l3l3b.  (d)  Litt.  §  289.  .      ^ 

(c)  WMI^e^lmiixkoit^fsM.         (e)  Ck^  1^%,  H9  ^  3^8a|  note. 
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18S3.        |^lebaiire"(a)^    But«hM'Oiutc>iii-toul<ti«MiiKi'tbie  imd,  both 

«.  surrender  was  tb&icpseiitial  parti  ivhiob  dirett^'the  Ittfien 

In  one  iview.  f'the  ttiliycBdeiee  !» •ia»by:igraat-'ef  tbe 
kini"(fr)i  <in  tlie  othsr  fieW;  -he  is'tD  Iqr  tte  ^nreiAteftMr'; 
and  as  a  tonaaquene^' ''  tbe  lord  caottM  not  dibrge-aba 
estate"  (c).  But  it  might  be;  that  aftei^  llie  au rreiular  tlw 
surrenderee  might  not  appear.  TI^b  lord  had  oo  right  td 
the  land.  He  required  a  tenant  Hence-  arose  thb  ita«lt* 
ing  use,  or  rather  a  second  estate  at  will,  which  vested  in 
the  surrenderor  (<i).  In  truth,  the  estate  was  in  the  lord, 
but  the  surrenderor  had  the  profits. 

The  surrenderor  was  tenant  byJicHou  to  preserve  the 
tenure.  If  his  act  affects  any  thing,  it  is,  that  resulting  use 
or  secondary  estate  at  will.  He  cannot  destroy  the  origioil 
estate  surrendered  and  reposed  in  the  lord.  Escheat  ia  na 
fruit  of  tenure.  ''  Tenancy  is  the  fruit,"  as  Spehum  snya, 
*^  escheat  is  the  tree  itself."  He  is  tenant  for  certain  puf^ 
poses  only.  Cases  of  restricted  tenancy  are  well  known  in 
the  law(e).  Thus  the  vouchee,  by  entering  into  Che  war^ 
r«nty>  becomes  tenant  to  the  demandant,  but  is  not  suck 
a  tenant  as  to  be  able  to  affect  the  estate.  An  attainted 
person  is  a  tenant  to  some  purposes  (f).  The  deviaer'» 
heir  in  Lord  Stafford's  case(g)  was  tenant,  but  conld  not 
forfeit.  Cestui  que  use  in  respect  of  a  resulting  nse^iia 
a  good  tenant  to  serve  on  juries  (A).  A  disseisor  ia  ts^ami 
tenant  to  the  lord,  but  an  escheat  from  him  will  noi  barthe 
entry  of  the  disseisee.  •  ^ 

The  custom  in  question  must  h»fe  been  crested  'by 
the  lord's  imposing  it.    He  ootdd  not.  litHre  institnted'<it 

(o)  Holder  v.  Preston,  2  Wils.         (d)  Allin  v.  Nti^   Noy,  152; 

401.  per  Lord  Hardwicke,  2  Vez.  sen. 

(6)  P^    Lord    HardtMUy   C.  257. 
3  y&i,  sea .  aw,  IB  K^<fe»  V.  Fal-        («)  Sutler und  £kd»i^t tS9e,«€0i 

Her;   per  Lord  Ho//,  C.  J.  1  Salk.  Rep,9.Qh. 
365,  in  Crouther  v.  OldfeiU.  (J)  Plowd.  486;  Co^  LilU  8b. 

(e)  Taoemer  v.  Chmmdly  4  Co.        (g)  8  Co.  Bep.  76  b. 
Bep.  27  a.  {h)  UVL^  464. 
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HI.  H  Amt  'Whea  adniitlniuieioould'.bavie:  beea  demMded*        1BS3L 
Tbe.>toiuiJte  Was  not  thn  '^«iccordtDg:to*the  cuatom  of  the 
mwof;''  bHtihe  siurreddenwasiaiooinplete'  reatgnation  of  v. 

tbo  tatalOi  :'If  ao^.cao  it  be  contended  that  at  the  first  Milomay. 
iwtitttAioii  of  the  ouslDiBi  the  felony  of'  a  surrendeFor  was 
ociateniplated  as  being  within  it  ?  It  seema  dear  that  it 
wee  muint  to  apply  to  actual  tenants.  If  the  custom  at  its 
foundation  did  not  &ppi^»  it  will  not  now  apply,  for  it  is 
ai' private  custom^  and  *  induces  forfeiture.  It  resembles 
a  grant  of  conusance  of  actions,  which  applies  to  such 
akttidnsonly  as  were  in  esse  at  the  time  of  the  grant  (a). 

It  will  perhaps  be  said  that  the  lord  will  be  defrauded, 
as  thb  is  the  universal  mode  of  mortgaging. 

To  which  it  may  be  answered;  first,  that  upon  the 
grounds  upon  which  admittance  is  here  refused,  the  mort- 
gagee will  be  defrauded ;  for  he,  by  the  defendant's  argu« 
ment,  will  lose  his  pledge;  by  my  argument  the  lord  will 
merely  shift  his  tenant ;  secondly,  that  the  lord  cannot  be 
disfraiided  of  any  fruit  of  tenure ;  since  he  has  by  the  law 
and  its  fictions  a  triple  security, — the  continuing  tenancy 
of  the  surrenderor  for  this  purpose, — the  relation  of  surren- 
deree's admittance, — and  the  necessity  of  such  admitlance 
being,  made. 

Admittance  must  or  must  not  be  sought  for.  If  sought 
for,  the  lord  has  no  prejudice  in  tenure ;  if  not  sought  for, 
tbe  forfeiting  surrenderor  cannot  interpose,  and  the  lord  may 
seise*  In  a  surrender  to  the  uses  of  a  will,  if  there  be  no 
heir,  the  lord,  on  the  appointee's  not  appearing,  may  seise. 

iv  omy  be  objected,  that  the  surrenderor  may  forfeit  by 
coitimittitig^  waste;  in  which  event  a  change. of  tenants 
will  be  no  answer  to  the  lord.  But  this  is  a  remote 
mischief.  The  admitted  surrenderee  in  mortgage  ^ay 
commit  waste,  but  the  surrenderor  may  substitute  himself. 
Hence  this  suggestion  prejudice  to  the  lord  seems  to  be  no 
answer  to  the  claim  of  the  mortgagee. 

(a)  Mayor  and  BurgesKS  of  pi.  24.  Plowd.  ISObr  4  Inst.  905, 
Briiioa't  case,  TL 14  H.  4^,  fo.  eo,      2 19 ;  Davis,  63  a. 
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1833.  By  tlie  surreniler  die  enme  wi»  ^hM^  kltki'Mi#; 

therefore  the  mortgagor  cooU  not  forfeit  wiM«l»  'idii'mt 
possess.    Even  in  modem  tfaiee'riie'MtMriir^:>ft*Hso»- 
vejance  to  the  lord  (a).     A  snnMiNtef  ahafiteb-udlteitiitt 
this  day  tO'  bar  estates- tail,  and  to  s^ver  juiitWiMllj; 
A  sarrender  may  be  made  by  htisil«ttd  in  f<ftfUI  of  Mt 
wife  (6).    Tills  contd  not  be  if  the  ^rfertd^  dM'not  txMMey 
the  land  to  the  lord,  and  operate  by  bis  means.    Cdkt'id) 
differs  the  case  of  a  surrender  from  that  of  a  grant  *at  c<mh 
mon  law ;  because  there,  ''  if  the  grantee  do  not  exist,  no- 
thing  can  pass,  the  grant  has  no  operation ;"  bat  as  a  sar- 
render has  operation,  it  follows  that  something  must  pass. 
"  No  more  shall  pass  to  the  lord  than  shall  sectfre  the  limi- 
tation/' Podger^s  ca8€(d).     If  there  be  a  sarrender  without 
consideration  or  use,  the  lord  is  a  trustee.     If  there  be 
a  consideration  or  use  the  lord  is  a  trustee.     In  either  case 
the  lord  has  the  land  by  the  sarrender — the  equities  alone 
vary.     A  surrender  is  a  conveyance  at  common  law,  and 
must  therefore  operate   by  transmutation   of  possession. 
It  is  like  a  feoffment  to  future  uses.    The  feoffor  takes  the 
intermediate  profits,  and  therefore  does  the  services;  but 
he  cannot  cause  escheat  (e).    The  taking  of  the  profits  is  not 
the  result  of  a  perfect  tenancy,  but  a  temporary  and  im- 
perfect  tenancy   is  the  result  of  taking    the  profits (/*). 
If  it  be  said  that  the  surrender  more  resembles  a  bargain 
where  the  bargainor  or  covenantor  may  forfeit,  and  thus 
prevent  the  future  uses  from  arising ;   the  answer  seems 
to  be,  that  such  acts  are  not  conveyances,  bat  mere  comiraets, 
capable  originally  of  being  enforced  in  equity  only;  coo* 
sequently  at  common  law  the  bargainor  remains  petfect 
and  only  tenant.     The  lord  by  escheat^  as  well  as  an  innoi* 
cent  vendee,  would  have  a  right,  and  law  and  equity  would 

(a)  This  is  so  iipoo  the  surren^         (<}  Co^  i  05. 
der  of  a  copyhold  for  liva;  but  no-         (d)  9  Co.  Rep.  107  a ;  Ca  litt. 
thing  vests  in  the  lord  upon  a  sar-  59  b. 
render  of  copyhold  of  inkeriUmee.  (e)  Dtt.  1 45S. 

(b)  4  Co.  Rep.  ^  b,   Bunting  ▼.         (/)  Co.  Cop.  §a9f. 
LepingweU, 
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.i0*Mi  inysmn  iimo!f  i  b«isoh» 

9imifNld|y|;i^MM(Co^t,i4>«]^cQ9(Ut^^^^  tp  Ue  void  0|i  reps}^ 
wmkioCiftiWi^fpf  tmOMSil^^re^f^igsenfnKiU^  or.  rc^ia^uiQuV* 
%MiiA9i4iA«ffim^!  «W.  5l^;..«fterwa;-ds  tbetnoney.  >YfVS 

VIIA9^f(Wf,./Xlie  f^cx^  /ii^rea^e;:  w^s  held  good,  '/  for  \be 
^9l^%,^'^.^^KP^^Mi  the  flurrenderof  bj.the  first  isurreu- 

.^Jit  i|\U9l  bi^  ,otMecved«.  fir^t,  that  thfs  question  was  bc- 
tw^fa.)iie  HCQudand  thud  surrenderees.  The  surrenderor 
'lAyjW.'  ^^'  est^  sefiitufum  quid,  would  be  bound  b>  his 
Si(^Qn|d^,f  urrenders  and  if  so,  the  third  surrenderee  claiming 
i^Qfler.  .^od  from  hiru  would  also,  be  bouqd.  Suppgsc, 
i|^9,\yjcveri,r0pay^ent  bad,  not  bqen  made,  could, the  second 
s^urreadqree  haye  deprived  the  first  of  the  estate?  IJale,  C.  J. 
ill. a  note  (o  Co*  XlV^  G%(b),  speaking,  of  this  case«^  seems 
to.ans.\iver  the  question.  ''The  interest  is  bound  by  the. 
^pt  surrender,  though  the  estate  do  not  pass  till, present^ 
mentJ'    .  ,  . 

241^^  The  want  of  presentment  was  the  sole  ground  of 
tbe  decision.  .  This  appears  as  well  from  the  word^  of 
ffalCfQ*Jt  aH  from  those  of  the  case.  ''If  the  first  sur*- 
r^tidec  bad  been  duly  presented,  that  would  have  bound  the 
lord.  sQ  that  all ,  mesne  acts  done  after  would  have  been 
void.'.'  , 

^  [[he  .case,  therefore,  is  no  more  than  that  of  a  mortgage 
«(iibput  delivery  of  title  deeds/  and  then  a  second  mort- 
g|}g^_  \y/th  dcdivery  to  an  innocent  mortgagee,  or  a  sale  in 
a  r?g^st.er  county  without,  and  a  second  boniliide  sale  witli, 
registry. 

But  because  ^  ^tifr^ndier  is  oft«n  in  the  book^  cotkfpai'ed 
to   a  livery  within   Ihb  view,  it  may  be  objrcted,  that,  a« 

*  *-       '       it    V      .  -..        f      1  .;    '.     <^.         « 

(«)  Cro.:€ftr^«3»„2e3.  {b}  Co.  iitt,  02 :»,  i»<>»e  41,1 . 
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1883.        there,  notking  passes  lillentry^  so  here  nothing  passeft  liil 
^  adinittauce(a).    This  objection  proves  too  miich<    Upon 

V,  the  feofFor's  dying  before  the  entry  of  the  feoffee,  die  bdr^f 

the  former  will,  at  law,  take  the  land  unbound  by  the  feotf- 
ment.  But  here>  though  the  surrenderor's  heir  may  ttt 
first  take,  the  admittance  will  deprive  him  ab  ioilia. 
^gain,  the  feoffee  dying  before  entry,  his  heir  has  no 
claim,  whereas  the  surrenderee's  heir,  being  admkfed, 
takes  by  descent.  But  in  truth,  as  between  the  partiea 
livery  within  the  view  has  tfn  operation,  **  an  ioterest 
thereby  passes  which  cannot  be  countermanded,"  Par90m 
V.  Perus{b);  and  it  seems  that  the  lord  would  in  equity  be 
bound  by  the  inchoate  conveyance  (c) ;  for  the  crown  is 
bound  by  an  equitable  mortgage.  Ward  v.  Casberdfyi). 
Again,  it  may  be  objected,  that  in  the  books  it  is  said  that 
a  surrenderee  before  admittance  has  neither  jus  in  re,  nor 
jus  ad  rem ;  and  that  he  is  like  a  cestui  que  use.  The 
meaning  of  which  seems  to  be,  that  at  law  he  is  not  cod« 
sidered,  nor  can  make  himself  tenant,  save  by  admitlanoe 
to  an  estate  which  is  reposed  in  the  lord.  It  does  not  mean 
that  the  right  to  admittance  can  be  defeated  by  the  act  of 
the  surrenderor,  who  has  merely  another  estate  at  will  of 
anjnferior  derivative  and  precarious  character,  determinable 
on  the  admittance  of  the  surrenderee.  There  is  no  simi* 
larity  between  cestui  que  use  of  a  freehold  and  8urreo«* 
deree  of  a  copyhold  estate.  The  use  is  coliateraK  The 
feoffee  to  uses  was  complete  and  only  tenant ;  he  might 
alien.  The  cestui  que  use  could  not  at  law  demand  a  con* 
veyance ;  and  if  a  conveyance  had  been  made,  it  would 
have  been  a  distinct  and  entire  conveyance,  having  no 
relation  to  the  original  feoffment.  The  feoffee  to  uses 
seems  to  stand  more  in  the  place  of  the  lord  who  receives 
the  surrender  than  in  that  of  the  surrenderor.  ' 

A  third  ground  for   a  peremptory  mandamus  is  this— 

(fl)  Co.  Lilt.  49  b.  Wheate;  S.  C.  I  Edep.  177. 

(6)  1  Ventr.  186.  (d)  6  Price,  411 ;  Mann.  Exch. 

(r)  1  W.  Bla.  150,  Biirftess  v.      Prac.  Revenue  Branch,  4d,  93. 
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the  lord  is  bound  by  the  inrolment ;  for  the  inrolment  is  isss. 
thesftme  as  tn.  occeptancei  the  Mrrender  being  made  to 
ibesteward^  and  '^if  the  lord  consent  to  a  condition  or 
traet  on  (the  court-roll,  he  is  bound  b?  il"(«).  If  the  lord  Milpmat. 
illowg  a  recovery  to  be  suffered  in  his  court  by  a  copy- 
bolder  for  life,  he  cannot  take  advantage  of  the  forfeiture, 
for  be  is  a  party;  Kten  v.  Kirhy(b). 

The  Earl  of  Rentes  ca8e(c),  wherein  it  was  held,  that 
if  a  distrainee  commit  treason^  the  king  cannot  have  the 
diftresB  without  redeeming  it,  is  not  any  authority  that  the 
lady  of  the  manor  in  this  case  may  retain  the  estate  on  pay* 
oient  of  principal  and  interest  to  Southwell.  For  South" 
well  here  has  a  right  to  the  pledge  in  the  first  instance. 
A  pledgor  obtaining  possession  of  the  chattel,  cannot  de* 
fend  himself  against  the  pledgee  in  trover,  by  saying  he  is 
readyto  pay  (d).  Nor  in  ejectment  can  the  mortgagor  defend 
himself,  by  saying  that  he  is  ready  to  redeem.  Southwell 
having  the  pledge,  will  settle  with  the  lady  of  the  manor  in 
equity  (e).  Herey  he  seeks  the  pledge  by  a  mandamus  to 
admit  not  an  account.  The  return  claims  under  the  cus- 
torn  only. 

Doe  d.  Shewen  v.  Wroct  (f)  shews,  that  before  55 
Cho*  d|  cap.  109,  Boyes  must  have  surrendered  to  the  use 
of  his  will,  for  he  was  tenant  of  the  legal  estate.  But  the 
case  of  a  mortgage  is  special.  On  entry  of  satisfaction  on 
the  court-roll,  the  mortgagor,  without  re-admittance,  be- 
comes perfect  tenant,  and  freed  from  all  lien.  The  condi- 
tion and  performance  being  on  the  roll,  the  lord  is  privy  to 
and  has  full  notice  of  every  thing.  He  could  not  admit 
the  satisfied  mortgagee.  Now,  if  the  mortgagor  before 
payment  were  not  required  to  surrender  to  the  uses  of  his 

(a)  Per  Lord  Mansfield,'  1  W.  («)  A  lord  refusing  to  admit  the 

Bla.  167;   Firfe5.C.  1  Eden,  177.  mortgage-surrenderee  would   pro- 

(6)  1  Mod.  199.  bably  be  considered  in  equity  as 

(c)  Cited  Plowd.  487.  And  holding  the  escheat  as  trustee  for 
see  Mann.  Exch.  Pract.  Revenue  such  surrenderee  to  the  extent  of 
Brancliy  44,  45,  48,  49.  the  mortgage  debt. 

(d)  Vide  ante,  vol.  i.  45  n.  (f)  b  East,  132 ;  1  Smith,  365. 
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1833  Will,  his  appointee,  oil  payment/ might  have  a  right  to 
admittance  without  any  stihrender/ which  is  against  the 
notion  of  copyholds.  There  beirig  no -re-admittance  of  the 
MiLDMAY.  mortgagor,  is  th^  sole  grbxind  of  the  decifsiou  iu  Doe  r. 
Wroot.  The  other  caie  is  that  of  Peachy  yi.  The  Duke  of 
Somerset  (a).  Copyhold  tehant  of  inheritance  ^^trenders  in 
strict  settlement — no  admittance.  Ht  having  an  iofent 
son  commits  a  forfeiture.  Lord  Madelesfij^d  iho\kght  that 
the  whole  estate  of  inheritance  was  forfeited.  But  (he  in- 
fant's case  was  not  before  the  Court  He  might  never 
apply.  The  forfeiting  tenant  was  actually  tenant.  This 
opinion  was  grounded  on  the  necessity  of  there  being 
a  forfeiting  tenant,  and  on  the  culpability  of  a  trustee  at 
common  law  causing  an  escheat;  but  many  cases  shew  that 
a  tenant  may  have  no  power  to  forfeit,  and  that  a  trustee  is 
essentially  different  from  a  surrenderor.  Hence,  either  be- 
cause of  relation,  or  because  of  the  lien  on  the  estate  or 
land;  or  because  the  surrenderor  is  not  perfect  tenant, 
or  because  the  lord  is  privy  to  the  condition,  the  prosecutor 
is  entitled  to  a  peremptory  mandamus. 

Philip  Williams,  coiitr^.  The  applicant  complains  of  the 
hardship  of  the  case,  and  requests  this  Court  to  decide  the 
question  in  the  same  manner  as  a  Court  of  Equity  would  do. 
This  Court  has  no  jurisdiction  similar  to  a  Court  of  Equity, 
and  if  the  estate  is  not  held  to  be  forfeited,  considerable  in- 
justice will  be  done  to  the  lady  of  this  manor.  Southwell 
might  have  claimed  admittance  at  all  events  in  February,  if 
not  immediately.  His  negligence  was  the  cause  of  his  not 
being  admitted.  If  the  surrenderee  had  committed  felony, 
would  the  estate  have  escheated  to  the  lord  ?  [Littledale, 
J.  Certainly  not.]  Then  it  would  be  unjust  to  the  lord  to 
deprive  him  of  his  escheat,  in  case  of  the  commission  of 
felony  by  the  surrenderor;  and  by  a  trick  of  this  description 
allow  him  to  be  defrauded  of  his  right  of  escheat.  If  the 
estate  in  this  case  does  not  escheat,  Southwell,  although  he 
had  advanced  one  pound  only  on  the  estate,  would  get  pos- 

(a)  1  Slra.  447  ;  Free,  in  Chanc.  56tt. 
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session  of  it,  and  liold  it  against  all  the  world.     It  may  be         1833. 
urged  that  there  is  some  kiqd.Qf  jequity  of  redemption  which 
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would  obviate  thisi.  But  tb^  lord  would, not  have  the  right  to  v. 

redeem  (a).  The  person,  tfa^erefore,  likely  to  be  injured  by 
this  surrender,  is  the  Jady  of  the  manor.  The  Court  will 
not  be.  inclined  to  decide  against  the  right  of  escheat  in  this 
ca^ej  siiiice  the  forfeiture  is  occasioned  by  the  criminal  act 
of  the  surrenderor,  and  .i$  part  of  the  punishment  by  law  in- 
flicted upon  him.  AU  the  cases  which  have  been  cited  have 
relation  to  the  rights  of  the  surrenderor  and  surrenderee, 
inter  se,  and  where  the  right  of  the  lord  or  any  third  party 
has  not  come  in  question.  With  respect  to  the  case  of  a 
testator  surrendering  to  the  use  of  his  will ;  after  the  sur^* 
render,  the  testator  may  make  a  conveyance  of  the  estate, 
and  by  this  means  destroy  the  effect  of  his  own  surrender. 
The  property,  in  fact,  after  the  surrender,  is  in  him,  and  he 
has  the  power  to  grant,  and  is  liable  to  forfeiture.  It  is  ad- 
mitted that  the  surrenderor,  having  surrendered  once,  cannot 
make  a  second  valid  surrender;  but  the  reason  is,  that  he 
will  not  be  permitted  by  law  to  do  injustice*  Holdfast  v. 
Clapham(b\  which  has  been  attempted  to  be  distinguished(c)> 
is  in  point*  RoeA^Jeffereys  v.  Hicks{d)  shews  that  the  lord  is 
entitled  to  have  a  tenant  liable  to  forfeiture,  either  in  the  person 
of  the  surrenderor  or  of  the  surrenderee.  The  utmost  which 
'  t-he  case  of  Burgess  v.  If  heale{e)  can  be  taken  as  deciding  was, 
that  a  Court  of  Equity,  situated  as  the  parties  were,  would 
not  givQ  that  assistance  to  the  parties  which  they  had  not  at 
law.  No  doubt  in  that  case  dicta  may  be  found  favourable 
to  both  sides  of  the  question.  As  to  Taylor  v,  Wheeler(J'), 
if  tlie  party  is  entitled  to  the  aid  of  a  Court  of  Equity,  he 
need  not  apply  to  this  Court.  The  surrenderee  may  have 
an  equitable  lien ;  if  he  has,  he  should  apply  to  a  Court  of 
Equity  for  assistance,  and  not  to  a  Court  of  I^aw.  It  has 
been  said  that  in  the  case  of  the  heir  tbere  is  no  forfeiture 

(d)  Ani^y  TfiO.  (d)  Anie,  78 1 . 

(&)  rT.'R.GQl.  (e)  iin/e,  781,  788. 

(c)  4m|«i  780.    .  (/)  2  Salk.  449. 
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1833.  until  adiuissiou ;  and  that  iu  the  ineaaUme  the  estate  iavesled 

"^■^^^^^  in  him.    This  may  be  admitted;  but  iu  the  case  of  thelidtr 

V.  the  lord  has  the  power,  whenever  be  pleases,  of  calling  upMi 

MiLPMAY.  ^|jg  ijgj,.  ^Q  [y^  admitted,  and  it  is  the  lord's  awn  DegUgenoe  if 

the  heir  is  not  admitted.     In  this  case  it  was  the  firnk  of  the 

mortgagee  that  he  was^  not  admitted.     It  is  tben  saadibat 

the  right  of  escheat  and  capacity  to  alienate  alwi^s  exist 

together,  and  that  the  surrender  is  a  charge  ekkeir  on  iJbe 

estate  or  on  the  land.     For  the  former  of  these  propositmn 

there  is  no  authority,  and  granting  the  latter  to  be  true,  the 

surrender  is  only  a  charge  in  equity,  and  to  a  Court  of  Equity 

the  party  must  apply.     [Tauntofij  J.  We  cannot  sH  as  a 

Court  of  Equity  in  this  case,  because  if  we  discbarge  the 

mandamus,  we  cannot  give  to  the  party  his  principal  aad 

interest.]     This  is  not  a  case  of  relation.     All  the  cases  in 

which  the  doctrine  of  relation  has  come  in  question  are  as 

between  the  surrenderor  and  the  surrenderee.  '  The  original 

state  of  copyholds  has  been  referred  to  in  order  to  invalidate 

the  custom,  but  that  question   is  not  before  the   Court. 

Crouthery.Oldfeild{a)  was  cited,  to  shew  that  the  surrenderee 

is  \n  by  grant  from  the  lord.     This  may  be  admitted ;  but  it 

does  not  follow  that  the  property  is  in  the  lord,  in  the  interval 

between  the  surrender  and  the  admittance.     In  lavemtr  v. 

Cromwell (b),  it  is  said  that  the  surrenderor  is  in  after  the  aiir- 

render,  that  the  lord  may  not  lose  the  fruits  of  tbe  tenure. 

In  all  the  cases,  the  doctrine  of  relation  is  laid  down  with 

regard  to  the  conveyance  between  the  parties,  not  with  re* 

ference  to  the  interests  of  these  persons.    In  Bmrgoynt  v. 

Spurling  (c)  the  question  was  between  the  parties.   There  is 

no  analogy  between  civil  death  and  a  conviction  tow  felony. 

Parsons  v.  Perus(d)  is  therefore  inapplicable.     In  Dee  v* 

WrooUe)  the  mortgagor  must   have   been  in  poasesaion, 

or  he  could  not  have  surrendered  to  the  use  of  his  will. 

This  case  depends  upon  two  questions — could  Boyes^s 
conviction  make  him  subject  to  forfeiture,  if  no  surrender 

(a)  Ante,  786.  {d)  1  VeaU.  186. 

(»)   Antt,  784.  (e)  5  £as^  132;  1  Sukh,  363. 

(c)  Ante^  787. 
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had  tak^n  placfi  i   Seoooflly^  does  tiie  suueoder  pro^tect  ihfi        1833* 
etUtte,  Of,  iu  other  words,  x^AB.SouthwtU  or  was  Bojf^s 
tenant  «l  the  time  of  the  act  of  forfeiture  i 

The  cases  cm  this  subject  are  collected  in  a  note  to    MaDHAr. 
Grunikam  v*  Copley  (a),  and  it  is  there  laid  dowu  that  the 
admiaston  relates  to  the  surrender,  and  that  the  surrenderee's 
title  begins  from  the  date  of  it ;  Bemon  v.  Scot  (by    But 
this  relalioii  exists  only  between  the  parties.     In  Carr  v« 
Sitiger(fi),  the  question  was  between  the  parties^  and  the 
case    turned    principally    upon    another  point.      Roe  v. 
Grijffiis{d)\ifnB  a  question  between  the  parties;  and  Lord 
Mansfield  there  said,  this  case  is  directly  within  the  princi- 
ple of  Selwyn  v.  Selwyn^e),  that  the  whole  of  a  conveyance 
shall  be  taken  together,  and  the  several  parts  of  it  shall  re» 
late  back  to  the  principal  part.    In  King  v.  Lorde  (f)  and 
Parker  v.  EtUih  Bkekeig),  the  doctrine  of  relation  was  laid 
down,  but  in  neither  of  those  cases  was  the  interest  of  the 
lord  in  question.    It  is  submitted  that  until  the  admittance 
of  (he  surrenderee,  the  surrenderor  is  tenant  tq  the  lord. 
This  was  laid  down  in  Rex  v.  Boughey  (i).    In  Flold/'ast  v. 
Clapham  (t)>  AslJiurst,  J.  says,  "  As  against  all  persons, 
but  the  lordj  the  title  of  the  surrenderee,  after  admittance,  is 
perfect  as  from  the  time  of  the  surrender,  and  shall  relate 
back  to  it."     It  was  determined  InBerry  v«  Greene {k)p  that 
until  admittance,  the  surrenderor  continues  tenant.    Filch 
V.  Hoekley{l)  is  an  authority  for  the  same  position,     in 
Smith  v.  Triggs  {m).  Fitch  v.  Hockley  is  recognized  in  this 
•  manner  by  Pratt,  C.  J. :  ''  Consider  it  first  upon  the  surren- 
der; that  we  all  know  was  an  instrument  by  which  the  lord 
took  nothing,  and  the  estate,  notwithstanding,  remained  in 
the  surrenderor ;  this  is  plain  from  Cro.  EUz,  4^1,  where 
thfl  tenant  made  a  second  surrender,  aind  it  was  adjudged  for    , 

(a)  2  Wms.  SauDd.  438  b.  {g)  Cro.  Car,  568. 

(6)  1  Salk.  185.  (A)  1  Baro.  &  Cressw.  565. 

(c)  S  V«9.  sen.  60S.  (0  1  T.  R.  601. 

(d)  4  Burr.  1958;  1  W.Bla.  605.  (k)   Cro.'Eliz.  349. 

(e)  1  Burr.  1 13 1 ;  1  W.  Bla.  22'2.  {/)  Cro.  Eliz.  44 1 . 
if)  Cro.  Car.  304.  W  I  Stra.  490, 
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1833.        the  second  sarrenderee ;  upon  the  bare  MnrreBder,  therefore, 

J^p*^      notbmg  passes,  and  the  lands  will  descend  notwilhetamliwg.'* 

'^r.  In  Viii.  Jbridg. title €opylM>ld,  (Bb)pl.  6 («)i  it H  «aid, 

MiLUMAY.     (i^  surrenderor  6f  copyhpUJsiadooiktinues'seisedtiHthe 

adinktance  of  the  surrenderee;  aiKi  the  person  1o  whose  use 

the  surnender  is  made,  is  not  cestui  que  use  in  the 'liieiA- 

time,  but  whai  admitted^  he  is  in  by  grant  froiv  the  lord, 

per  HoU,    C.  J."       Vw.  Abridgi  title  €op}*ak^  <D;  b) 

pi.  8,  {b).     In  Roe  v.  Hicks {c),  tlie  Court  determined  Ifaat  if 

the  surrenderee  be  attainted  and  lianged  before  admittance, 

the  lands  shall  not  be  forfeited  to  the  lord.     Com.  Dig., 

title  Copyhold,  (G.  3,)  (G.  1,);  Kenebetv.  Scraftmt{d). 

The  lord  will  be  prejudiced  if  the  surrenderor  be  not  con- 
sidered tenant,  as  he  may  lose  his  heriot«  ITauMou^  J.  For 
some  purposes  the  surrenderor  is  admitted  by  Mr.  Dampier 
to  be  tenant.]  If  the  surrenderor  is  not  tenant,  he  will  not 
be  liable  to  pay  a  heriot.  The  surrenderor  cannot  be  temuit 
for  some  purposes  and  not  for  others.  The  lord  has  the 
means  oLcompelling  him  to  perform  his  services,  but  has  no 
means  of  controlling  the  surrenderee.  There  is  a  manuscript 
note  of  Mr.  Serjeant  /////  's,  in  Lincoln's  Inn  library,  to  the 
case  of  Hurst  v.  Morgan^  in  M'hich  it  is  said  that  a  surren- 
der does  not  operate  by  transmutation  of  possession,  and 
that  the  estate  continues  in  the  surrenderor. 

The  effect  of  the  decision  in  Tredwaj/  v.  JRi/Aer/<y(e)iv»s, 
(although  ttw  case  was  one  of  extreme  hardship,)  that  d  Court 
of  Equity  will  not  relieve  against  the  lord  where  the  party 
has  no  remedy  at  law.  In  George  d.  Thornbury  v."'  ■■(/),  it 
is  said  '^  The  lord  can  never  be  consideredasa  ti*ustee  in  whom 
the  land  is  to  vest  for  the  benefit  of  the  devisee,  for  it  ap- 
pears plaini]^  by  Popham^  174  (g)f  4Co.Sd(A),  and  Cro. 
Eliic.  44 1  (i),  that  whenever  the  fee  simple,  &c.  of  a  copyhold 

(«)  C  Vin.  78 ;  citing  Fuher  v.  (e)  9  Vem.  637. 

^Vigg,  1  P-  Wms.  17.  00  Arab.  6<7. 

(I)    lb.   80,    citing   Arnold  v.  (g)  IVelden  v.  Fesey. 

Gc<)ri;e,Yii\v.  16.  (A)  Copj hold  case*. 

(c)  2  Wils.  13.  (i)  Fitch  V.  Hockl^, 

(</)  8  Ves.jun.  30. 
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13  by  .turrender  iiautedto^be.  u«e  of «  will,  the  fee  simple  i8d3. 
renMinai  lAitbet  Qopyb(»lderj:Biid  ift  aot  vested  in  the  lord. 
Therefone  be  cauiM^t  b^t  consider^  iis>:a  trustee,  having  no 
esAat^i  vested  ia  bioi} for>  that ipuvposfv"  The  principle  esta^  Mildm at. 
bUsbed.'by  <dl.i4be.f:aaes  is^  that  tbe  surrenderor  is,  until 
adwittfmfie^.foi^  a//l' purposes  tenant  k>  tlie  lord.  There  is 
no  lidFd$bipuipQniiU»y  ^ne^  and  it  the  contrary  be  held,  copy* 
boid409suMsjna(y  dude  every  act  of  forfeiture^  by  making  a 
npaunaliaKurtgage  fof  a  dmall  sum  of  money. 

DampieTs  in  reply.  Treadwaif  v.  Fotherley(a)  depended 
entirely  pu  a  custom  to  compel  the  surrenderee's  admit- 
tance>  and  equity  would  not  interfere  against  such  custom ; 
that  case  applies  not  here,  where  no  such  custom  exists. 
On  applying  a  mandamus,  it  is  generally  confessed,  that 
a  remedy  at  law  is  wanting.  Hence  this  Court  is  on  such 
application  a  Court  of  Equity,  as  it  is  in  very  many  cases 
whenever  it  notices  equitable  rights  and  interests  distinct 
from  legal  possession.  It  may  not  choose  to  interfere  and 
take  an  account,  not  having  proper  ministers  or  means  to 
enforce  an  account  {b).  But  where  admittance  simply  is  the 
remedy,  it  will  interfere.  If  the  Court  of  Chancery  would 
decree  a  reradmittance,  then  in  these  times  the  Court  of 
King's  Bench  will  command  it.  The  lord,  if  he  be  enti- 
tled to  an  account,  may  apply  to  equity.  We  seek  posses- 
sioM^  ooly  ;  ire.  want  no  account  from  the  defendant,  though 
we  ar^  willing  an  a  proper  place  to  render  one.  Southwell 
has  been  guilty  of  no  laches ;  he  has  not  forfeited  his  title 
to  admiitaufie  by  notolaiming  it  on  the  earliest  court  day. 
The  argument  of  the  defendant  on  this  head  must  go  all 
lengths.  It  must  extend  to  this^  that  as  some  interval 
must  occiu:  between  a  surrender  and  admittance,  even 
when  both  are  at  the  ^ame  court,  an  act  by  the  surrenderor 
in  that  interval  shall  prejudice  the  surrenderee,  who  cannot 
help  himself.  Many  cases  have  been  cited  which  shew, 
that  a  tenant  may  be  substituted  on  a  lord  claiming  by 

(a)  a  Vem.  367.        (6)  Sed  vide  Godfrey  v.  Saunders,  3  Wils.  73. 
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e$cbe«t.  Such  are  cases  of  freehold ;  but  if  it  be  so  id  a  free« 
bold,  it  is  so  si  fortiori  in  a  copyhold,  where  the  freehold 
is  in  the  lord.  The  copyhold  is  a  shifting  estate;  there  is 
not  that  difficulty  in  the  creation  or  disposal  of  an  estate 
at  will  which  exists  with  respect  to  a  freehold. 

It  has  been  said  that  illusory  mortgages  will  be 
made.  Granting  this,  it  is  only  a  balance  of  inconveni* 
ences  ;  but  the  lord  may  protect  himself.  He  may  reAiae 
to  accept  the  surrender ;  and  no  court  wUl  compel  him  tie 
accept  if  be  shew  the  fraud.  He  will  always  have  a  te- 
nant to  do  the  services ;  and  if  the  surrenderor  forfeit  what 
tenancy  he  has,  the  lord  may  call  in  and  compel  the  tor* 
renderee  to  become  tenant;  Clayton  v.  Cookes(,a). 

A  beriot  would  be  due  on  Boyes*^  death,  for  he  is 
tenant  secufidum  quid,  and  beriot  is  a  fruit  of  tenure  (i^); 


Where  a  heriot- 
able  tenement 
is  severed,  tlie 
lord  is  entitled 

4 

to  several  heriols 
in  respect  of 
endi  portion. 

And  the  iiabi- 
Jitv  to  pay  seve- 
ral henots  con- 
tinues after  the 
portions  are  re- 
united, if  dar- 
ing the  sever- 
ance the  lord 
has  had  seisin 
of  the  several 
heiiots. 


(a)  2  AtL  449. 

(b)  Snag  V.  Foj,  Palin.  S42. 

A  question  has  sometimes  arisen 
whether  the  lord  is  entitled  to  dis- 
tinct heriots-sorvice,  when  a  he- 
notable  tenement  is  reunited  after 
severance;  the  solution  of  which 
appears  to  depend  upon  one  an- 
cient and  three  modern  cases.  If 
the  language  in  which  the  former 
is  alone  to  be  found  had  not  be- 
come nearly  obsolete  amongst 
lawyers,  the  late  decisions  would 
probably  dot  have  occurred. 

In  Fitih,  Abr.  tit.  Herioty  pi.  1, 
is  a  case  decided  in  34  Edw,  3, 
which  is  not  printed  in  the  Year 
Books,  but  is  to  be  found  also  in 
Scatbam's  Abridgment,  tU,  Heriot, 
pi.  unicum. 

The  case  is  thus  stated  by  Fitz- 
herbert  :  "  If  ray  tenant  who 
holds  of  me  by  a  heriot,  alien 
part  of  the  land  to  another,  each 
of  them  is  charged  to  me  with  a 
heriot,  because  it  is  entire ;  and 
although  the  tenant  purchase  tJie 


land  agwO|  $tiU  if  I  be  $tiatd  of 
the  heriot  by  the  other  man,  I 
shall  have  of  him  for  each  portion 
a  heriot;  by  the  opimon  of  Wtl. 
(In  Statbam  the  name  is  given  at 
length,  Wilugby,)  and  Shard  in 
Replevin."  "  Si  mon  tenant  que 
tient  de  moy  par  un  hariot,  alien 
parcel  de  ta  terre  a  un  auterj 
cheKun  de  eux  e$t  charge  a  may 
d^un  hariotf  pur  ceo  que  U  est  enr 
tier ;  ei  mesqi  le  tenant  purchace  le 
terre  arrer,  uncore  si  jeo  soy  sosie 
del  hariot  par  tauter  home,  jeo  aver 
de  luy  pur  chetcun  porcion  un  ha- 
riotf par  opinion  WiL  et  Shard,  in 
Repir 

This  passage  may  be  thus  para- 
phrased :  *'  If  my  tenant  who  holds 
land  of  me  subject  to  the  pa^-ment 
of  a  heriot,  alien  parcel  of  diat  land 
to  a  stranger,  each  fMircel  of  the 
land,  as  well  that  which  tbe 
alienee  takes  as  that  which  re- 
mains in  my  original  tenant,  the 
alienor,  becomes  chargeable  with 
the  same    heriot   as    the   whole 
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but  it  c]oe9  npt  3h«w  that  Southgoell  \^^»  no  rigbt  to  admi^        i8S3. 
t9n<3e^  ..A  beriot  will  be  equally  due  on  d^ath  of  Southwell    ^j^^  j^^^^ 
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e^tftt'e  Mrfts  subject  to  previously  to 
the  alienation,  because  heriot  be* 
ing  an  ^otir^  tbin^  ifi  not  x^ppor- 
tionable  among  the  tenants ;  and 
although  the  original  tenant  pur- 
eho^  back  from  the  alienee  the 
pancel  fvhlch  he  had  90  aliened,  I 
shall  be  entitled  to  demand  of  him 
a  separate  heriot  in  respect  of 
each  parcel;  provided  during  the 
sauranee  lobtMined  actual  teisin  of 
the  newly  created  heriot,  by  receiv- 
ing it  from  the  alienee.'* 

The  second  case  is  that  of  At' 
tree  ▼.  SeuU,  (6  East,  476 ;  8  Smith, 
449y)  where  in  an  action  brought 
by  the  steward  of  a  manor,  this 
Court  held,  that  the  devisees  of 
a  copyhold,  holding  as  tenants  in 
common,  have  teveral  estates,  to. 
which  they  must  be  severally  ad- 
mitted, and  for  which  several  ser« 
vices  are  due  to  the  lord,  and  se- 
veral heriots  on  the  death  of  each 
tenant;  and  that  the  multiplica- 
tion of  heriots  and  of  fees  on  ad- 
mission still  continues  notwith- 
standing the  re>union  of  the  same 
land  afterwards  in  one  person,  on 
the  ground  that  the  estates  or  in- 
terests in  the  land,  once  divided 
in  severalty,  continue  several. 

Attree  v.  Scuit  professed  to  be 
decided  upon  the  authority  of  the 
case  in.  Fitzherbert;  but  in  deliver- 
ing the  judgment  of  the  Court, 
Lord  EUenborough  (6  East,  483,) 
translates  the  proviso  thus :  **  Yet 
if  I  were  seised  of  the  heriot  by 
another  man,"  This  mode  of  ren- 
dering the  latter  Words  destroys 
the  whole  force  of  the  proviso,  and 
renders  the  passage  anintelligible; 


no  farther  notice^  therefore,  is 
taken  of  it  in  this  judgment, 
which  proceeds  not  upon  Fitz- 
herbert*s  distinction  of  seisin  or 
no  seisin  of  the  new  heriot,  but 
upon  the  t:ompIeteness  or  incom- 
pleteness of  the  coalescing  of  the 
several  parts  of  the  old  estate 
when  again  re-united  in  one  owner. 
This  judgment  goes,  therefore,  in 
effect,  much  further  than  the  au- 
thority in  Fitzlierbert,  as  it  would 
extend  to  a  case  in  which  tlie  re- 
union had  taken  place  before  any 
heriot  had  become  payable  since 
the  severance. 

The  third  decision  is  Garland  v. 
Jeh^ll,  (2  Bingh.  273 ;  9  B.  Moore, 
620.)  In  that  case  the  Court  of 
C.  P.  held  generally,  and  with- 
out exception,  that  a  copyhold 
which,  when  in  the  hands  of  a  sin- 
gle owner,  pays  but  one  heriot, 
but  from  which  distinct  heriots  are 
payable  whilst  divided  amongst 
several  owners,  shall  again  pay 
but  one  heriot  if  it  again  become 
united  in  the  person  of  a  single 
owner. 

Tliis  case,  though  in  direct  con- 
tradiction to  the  decision  in  Attree 
V.  Scutt,  would  go  the  full  length 
of  deciding  the  question.  In 
Garland  v.  Jekyll,  however,  the 
whole  effect  of  the  case  in  Fitz- 
herbert  does  not  appear  to  have 
been  presented  to  the  Court.  In 
K.  B.  we  have  seen  the  proviso  so 
translated  as  to  make  it  inopera- 
tive ;  in  C.  P.  it  was  omitted  al- 
together, and  the  case  itself  was 
stated  to  be  **  a  loose  note,  proba- 
bly the  decision  of  a  judge  at  nisi 
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if  he  bad  been  admitted,  BtiU  Boyes  vtfotild  liave  a  right 
to  admittance.  .  In  truths  all  the  oftses  of  supposed  incon- 


prius,  noi  to  be  found  in  any  one 
book  of  authority.'*  Yet  in  Com. Dig. 
Copyhold,  (K.  J 9,)  it  is  said,  "If 
'*  tenant  by  heriot  service  aliens 
*^  parcel,  the  heriot  shall  be  multi- 
"  plied,  FilM.  Heriot.  1.  And  if  the 
*'  lord  be  seised  of  an  heriot  by  the 
**  alienee  it  continues,  though  the 
"  tenant  repurchase  the  parcel.** 
And  though  Brooke  does  not  cite 
this  particular  case,  he  says,  (title 
Ileriot  and  Mortuary, pi.  10)  "  Plus 
istarum,  titulo  Harryot/m  Fitzher- 
bert;"  and  in  pi.  8  he  distinguishes 
between  the  custom  of  heriots, 
which  runs  with  the  seigniory,  and 
other  customs,  which  run  with  the 
tenancy  ;  which  distinction  goes 
to  confirm  the  view  which  has 
just  been  taken  under  the  au- 
thority of  the  proviso  in  Fitzher- 
bcrt,  namely,  that  it  is  the  seisin 
of  the  lord,  and  not  the  estate  of 
the  tenant,  which  is  to  be  chiefly 
considered.  Again,  in  Bruertoh's 
case,  6  Co.  Rep.  1  a,  Lord  Coke 
says,  "  And  as  to  heriot,  vide  34 
£.3,  Ileriot  1,"  which  is  the  mode 
by  which  Lord  Coke  uniformly  re- 
fers to  original  cases  in  Fitzher- 
bert,  And  in  Talbot't  case,  8  Co. 
Ilep.  105  a,  he  says,  "  also  they 
cited  the  book  in  34  E,  3,  Ileriot  1, 
where  it  was  held,  that  if  my  te- 
nant who  holds  of  mo  by  a  heriot, 
aliens  parcel  of^  his  land  to  ano- 
ther, each  of  them  is  chai^eable 
to  me  of  a  heriot,  because  it  is 
entire;  and  although  the  tenant 
purchase  the  land  again,  &c.,  I 
shall  have  of  him  for  each  portion 
a  heriot.*'  It  is  also  cited  in 
Scroggis,  Court  Lect,  157. 
After  adverting  to  the  supposed 


absence  of  any  recognition  of  the 
authority  of  the  case  in  Fitzhci^ 
bert,  the  Court  of  Common  Pleas 
says,  (2  Bingh.  30l,)«  Bat  it  is  to 
^  be  found  in  Kitchen  an  Courts, 
'<  269,  and  in  a  way  that  shews  ii 
"  wat  greatly  mistaken  by  Fitzhcr- 
"  bert.  Let  us  see  how  it  appears 
"  there.  He  refers  to  Fitdierbeit; 
<*  he  thought  it  not  an  authoriiy, 
**  and  he  stopped  short  at  the  point 
"  at  which  we  stop.  He  makes  the 
''  tenants  in  common,  while  (hey 
**  continue  in  commojn,  pay  several 
**  heriots,  but  he  goes  no  further/' 
It  is  true  that  Kitchin,  in  page  2C9, 
cites  only  the  first  part  of  the  case  in 
Fitzherbert;  but  so  far  is  this  writer 
from  disapproving  of  the  remain- 
der of  the  case,  that  in  page  271 
he  sets  it  out  verbatim,  not  in- 
deed as  taken  from  Fiuhcrfoert, 
but  from  Statu  am,  {Heriot  pi. 
unicum,)  who,  whilst  his  abridg- 
ment corresponds  nearly  word  for 
word  with  Fitzherbert,  inserts  the 
case  as  being  one  -  also  origioaiiy 
abstracted  by  himself. 

The  third  case,  HoUomty  v. 
Berkeley,  (9  Dowl.  &  JELyl.  83,  0 
Burn.&Cressw.  9,)  proceeds  upon 
the  distinction  between  an  abso- 
lute severance  by  alienation  of  part, 
and  a  qiiasi  severance  by  creation 
of  a  tenancy  in  common  ;  (as  to 
which,  liowever,  see  BruertotCi 
case,  6  Co.  Hep.  4.)  In  this  case, 
also,  the  Court  seems  to  have 
adopted  the  same  limited  view 
of  the  case  in  Fitzherbert  as  had 
been  taXen  id  Garland  v.  JekyU, 

The  exaction  of  distinct  heriots 
from  a  tenant,  who»e  estate  has 
been  at  one  time  subdivided,  has 
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veDieiice  cited  bj  the  defendant,  appear  to  be  cases  where 
no  person  i»  forthcoming  as  a  substituted  tenant,  where- 
upon the  lord  has  his  remedy  by  seizure ;  or  are  inconve- 
niences which  equally  exist  in  the  case  of  ^an  admitted 
mortgagee,  or  a  conditional  devisee.  The  mortgagee  or 
heir  may  forfeit  by  simple  felony,  attainder,  or  waste,  still 
the  mortgagor  may  demand  re*admittance,  the  devisee 
will  have  his  estate.  The  MS.  case  of  Hurst  v.  Morgan, 
wherein  Lord  Hardwicke  says,  "  the  estate  does  not  pass 
by  the  surrender,''  extends  only  to  say  that  it  does  not  pass 
to  the  surrenderee.  The  question  here  is,  whether  it  does 
not  pass  in  such  a  way  to  the  lord,  that  the  surrenderor 
cannot  forfeit  in  perpetuum.  If  the  surrender  be  ineffec- 
tual, why  does  the  defendant  insist  on  admittance  ?  for  ad^ 
mittance  is  by  and  from  the  lord;  and  so  is  the  plead- 
ing. Why  must  the  admittance  follow  the  terms  of  the 
surrender,  if  that  have  no  effect?  But  if  the  surrender 
and  admittance  are  one  conveyance,  then  it  is  clear 
that  the  former  is  the  essential  part  to  which  all  the 
others  shall  have  reference.  ''  It  enures  as  an  execu- 
tory conveyance."  The  estate  may  not  immediately  pass 
to  the  surrenderor,  but  the  ''  land  is  charged"  (^)*  If 
they  are  two  conveyances,  then  the  question  does  not 
arise,  for  the  surrender  having  conveyed  the  estate  from  the 


been   characterized  as  hard  and 
oppressive.     It  may   however  be 
obsertedy  that  the  increased  bar- 
Chen  is  not  occasioned  by  the  re* 
unkm  of  the  disjected   members, 
but  accrued  by  the  original  sever- 
ance, upon    the  consequences  of 
which,  inconsistently  enough,  no 
such  complaint  is  made.      Nor 
does   the  question  appear  to  de- 
pend  upon   general  principles  of 
copyhold  lavr,  the  right   being  of 
higlier  antiquity  than  copyhold  te« 
nure,  and  of  greater  legal  extent, 
the  old  books  containing  few  deci- 
sions with  reference  to  heriots  of 
copyholds,  but  treating  largely  of 


those  due  in  respect  of  freehold 
estates.  At  tree  v.  Scuttf  and  Gar- 
land V.  Jekffll,  appear  to  have  been 
cases  of  heriots-costom;  but  as  it 
was  aJBSumed  that  they  were  of  the 
ssune  nature  as  the  hcriot  in  34 
Edzv.  3y  which  was  clearly  a  heriot- 
sernce,  these  decisions  seem  to  be 
rather  authorities  (such  as  they  are) 
in  respect  of  heriots-service  than  of 
heriots-custom,  the  right  to  which 
will  perhaps  be  found  to  rest  upon 
distinct  grounds.  Vide  Mann. 
Cxch.  Prac.  2d  edit.  Revenue 
Branch,  341,  from  which  the 
substance  of  this  note  is  taken. 
(a)  Co.  Litt.  917;  Plowd.  486. 
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1898. 
The  Einft 

9. 


Sarrenderee 
not  affected  by 
mesne  incum- 
brances. 


Surrenderor, 
tenant  for  pur- 
poses of  ser- 
rice. 


Nothing  in 
surrenderee 
before  admit* 
tance. 


First  point : 
Surrenderor, 
tenant  for  pur- 
pose of  foi> 
feiting. 


CABE^  fN  THE  KlKO  S  BftyClT/ 

•Uffrendercnr,  his  act  cMitiot  eauBi»  a  foifeitore  dflhlrt  ^VUk 
he  has  not* 

LiTTLBDAtB,  JK^i  In  TriniijF  ^^tm,  1S59,  di^i^rM^ilhe 
judginent  of  the  Court.  After  Matihg;  the  itifindrai^s  and 
retum,  hiv  lordship  proceeded  thnsr:"^ 

The  question  is,  whether^  if  ft  oopyboM  tetieii^t  siiitetldl^ 
his  estate  to  the  use  of  another,  and  afterwards  commits  and 
is  convicted  of  felony  before  admittance  of  the  surrenderee, 
the  estate  is  by  the  custom  forfeited  to  the  lord. 

The  case  was  argued  before  us  very  elaborately,  and  all 
the  authorities  were  fully  entered  into.  The  Court  did  not 
at  the  time  feel  greatly  pressed  by  the  weight  of  those 
authorities,  but  as  they  were  numerous,  and  the  argument 
was  chiefly  from  analogy,  we  wished  to  look  into  them» 
After  a  careful  examination  of  them  we  are  of  opinioa 
that  the  estate  is  by  the  custom  forfeited  to  the  lord,  atid 
that  a  peremptory  mandamus  ought  not  to  issue. 

It  is  conceded,  that  as  between  the  surrenderor  and  the 
surrenderee,  the  latter  cannot  be  prejudiced  by  any  act  done 
by  the  former  subsequently  to  the  surrender,  but  is  entitled  to 
be  admitted  to  the  estate  free  from  all  mesne  incumbrances. 

It  is  conceded  also,  that  the  surrenderor,  until  the  admit- 
tance  of  the  surrenderee,  continues  tenant  to  the  lordybr 
all  purposes  of  service.  The  estate  therefore  does  not 
by  the  surrender  vest  in  the  lord. 

It  is  conceded  also,  that  the  surrenderee  before  admit- 
tance takes  nothing,  but  that  on  admittance  he  is  in  by  re- 
lation from  the  time  of  the  surrender,  as  between  hihi  hnd 
the  surrenderor ;  yet  he  has  not  been  tenant  in  the  mean 
time ;  for  it  is  distinctly  held  in  Doe  d.  Jefferies  v.  f/tcfo(A), 
that  if  be  be  attainted  in  the  mean  time,  the  lord  will  not 
take  by  forfeiture. 

If  then  no  act  of  the  surrenderee  before  admittance  wilt 
work  a  forfeiture,  and  if  it  were  held  that  the  surrenderor 


(a)  Dennum^  C.  J.  was  absent 
when  the  cnse  was  argued. 
(6)  H  Wils.  15;  1  Kenyon,  110. 


There  die  surrenderee  nerar  was 
admitted,  so  that  no  question  as 
to  mesne  acts  could  arise. 
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after  Burrfnder*  although  hn  be  tenaot,  cannot  b>  any  aet        laaa. 
of  bij  work  a  forfeiture,  it  would  follow,  that  a  consiikr*      ^^'"^^ 
able  time  might  elapse  during  which  the  lord's  right  of  «. 

esobnatv^uld  be408peiided;.and  that,  not  bjr  anj  act  of  ^^^^^^*' 
histown,.  bot  by  the  acta  of  others  which  he  could  not  pre* 
vent;  for  be  can  neither  refuse  to  accept  a  surrender^  nor 
coippel  a  surrenderee  to  come  in  and  be  admitted.  We  do 
np(>t  find  aaj  authority  for  such  a  proposition ;  on  the  con~ 
traiy>it  is  laid  down  by  Lord  Macclesfield  in  Pcache^v. 
Duke  of  SomerseHa),  that  the  lord  must  always  have  such 
a  tenant  upon  his  lands  as  may  be  sufficieut  to  answer  all 
demands  and  capable  of  committing  forfeitures. 

There  are  many  authorities  relating  to  freehold  estates^ 
and  some  relating  to  copyholds^  which  shew  that  the  te-  • 
nant  shall  forfeit  only  that  which  he  has ;  and,  therefore* 
in  FauleU  v.  Attorney^Generalib),  (which  was  a  case  of 
freehold),  it  was  held,  that  a  mortgagor  had  a  right  to  re* 
deem  against  the  crown,  where  the  mortgagee  in  posses* 
sion  had  been  attainted.  But  it  is  plain  that  in  that  case, 
i/a/e,C.B.  sitting  in  €quUif»  treated  the  mortgagee's  in- 
terest in  the  laud  as  a  mere  pledge  and  security  for  money. 
It  is  no  authority  whatever  for  saying,  that  the  estate  was 
not  forfeited  to  the  lord  at  law* 

It  was  argued  that  the  Court,  in  cases  of  mandamus  to 
admit  copyhold  estates,  frequently  looks  to  equitable  in- 
terests. But  without  at  all  denying  that  this  may  be  sain 
some  instances,  it  seems  clear  that  this  Court  cannot,  in 
such  a  case  as  the  present,  enter  into  a  question  of  trust, 
or  adjust  the  equitable  rights  of  the  parties. 

Upon  the  whole,  without  minutely  examining  all  the 
cases  cited  by  the  learned  counsel  for  the  surrenderee,  we 
are  of  opinion,  that  as  the  surrenderor  is  conceded  to 
be  tenant  for  all  purposes  of  service  until  the  admittance 
of  the  surrenderee,  bo  he  is  also  tenant  for  the  purpose  of 
forfeiting. 

One  point  more  remains.     Mr.  Darnpier  argued  that  the  Second  point: 
(a)  i  Stra.  454.  (b)  Hardress,  465.  Custom. 
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JSaSf        CH»|cp  ibiuvs  steted  coirtd.  not*  >ffiyi4o 
^^"^^      present,  because  Ibe  cwMMi'toi*b«hryRl>«)«ite 

V.  isted  before  the  time  of  legal  memory,  at  which  remote 

ptfiod  ^raurremkr  and  aikfuttentoiaiMrinol  Mie^oaiiHj* 
aftce ^1*  itoiTr  but  iheeMate  vfeatedliy^tlie  ittfacniecrMtiiitf 
lord,  and  was  regranted  by  him  at  the  time  atf-iMnnftteiMvi 
so  that  in  the  interval  between  surrender  and  admittance 
there  was  no  tenant  at  all,  bill  the  estate  was  in  the  lord* 
But  this  argument  proves  too  much,  for  it  shews  that 
whenever  there  was  a  tenant,  such  tentnS^  might  by  the  cus- 
tom commit  a  forfeiture ;  and  as  soon  aa  eycT;^  siin^^ 
deror  came  to  be  considered  as  tenant  until  admittance  of 
surrenderee,  the  estate  was  no  longer  held  to  vost  in  the 
lord,  the  custom  as  to  forfeiture  immediately  attached  #p 
such  tenant ;  if  it  did  not,  neither  would  any  other  of  tb^ 
customs;  and  the  lord  would  at  this  day  have  no  tenant  .at 
all  between  surrender  and  admittance.  It  is  concede 
however,  that  he  has  a  tenant  for  the  purpose  of  servicer — 
why  not,  also,  for  the  purpose  of  forfeiture  ?  The  con- 
sequence is,  that  this  rule  must  be  discharged. 

Rule  discharged. 


Finney  v.  Montague. 

of  MiSlS  K^OWLES  in  Michaelmas^erm  appli«d  U^t^uAwmm 
mtiy  be  signed  to  the  signer  of  the  writs  of  summons  for  this  Cqik^  ^ 

usu%*affix«d  ^®*  ^*^  ^^^'  ^^  *"  ^'^**  ^'*'  ^^  Middlesex,  which  had^bfim 
toft'wfttof  issued  to  continue  a  suit  commenced  before  tlm^st«|y 
since  the  Urn-' 2  Will.  4,  c.  39,  which  directs  the  commeucemaiU  ^ 
forinity  of       actions  by  writs  of  summons.    The  office  of  signer  of  bil|i 

of  Middlesex  being  abolished  by  that  statute,  the  seal  of 
office  had  no  longer  any  effect.  The  officer  appointed  to 
sign  vmts  of  summons  objected  to  affix  his  seal  to  ^  bill  of 
Middlesex,  on  the  ground  tliat  bis  seal  waa  not  appUeiible 
to  any  writ  but  a  writ  of  summons.  *  It  was  urged,  that 
unless  this  seal  were  affixed  to  the  aUaa  bill  of  MidnUeaev, 
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itf  wmM  -ht'  baMtrf  b?- 1 W  stum*  of  fimkatiotts. 

^  FlHNET 


•      •      •  _ 

r. 


.   Tlv^CUivn  iolnntedntapiMa  that  Ike  offiraroi^    Moktaoue. 
tf  afivUmamlFla  the  diia*biH  of  MidiUesex^  wMch  ms  ae- 


Stow  v.  Davenport. 

Assumpsit  to  recover  709/.  155.  paid  by  the  plaintiff  ^.  deviaes 
^,  ,  11       J.      J-  ^.>^l  estates  to 

for  legacy  duty,  alleged  to  be  due  m  respect  of  an  annuity  B.&  C.  in 

of  500/.  bequeathed  to  the  wife  of  the  defendant,  formerly  11^"^',^'*^,^'*^^^ 
Mary  Ann  Frisby,     At  the  trial  at  the  sittings  after  Hilary  for  life,  re- 
term,  1832,  a  verdict  was  taken  for  the  plaintiff,  damages  &'c!forD/s' 
1000/.,  subject  to  the  opinion  of  this  Court  upon  the  fol-  lifetopre- 

,  scire  contin- 

lOWing  case  : —  gent  remain- 

Thomas  Frisby,  by  his  will  dated  the  21st  day  of  July,  J^J'iJ^*''^ 

181 1,  bequeathed  all  his  real  estate  to  three  trustees,  in  that  E.  shall 

trust  to  convey  the  same  to  the  use  of  Thomas  Frisby,  the  ^^^^  ^ 

younger,   for  life,    with   a    limitation    to  the  use  of  the  raises  such 

trustees,  during  the  life  of  Thomas  Frisby,  the  younger,  to  yearly  rent 

preserve  contingent  estates,  and  after  the  decease  of  TAo-  *^^*3?®  "®^  **' 

mas  Frisby,  the  younger,  in  case  Mary  Ann  Frisby  should  per  annum 

survive  him,  to  the  use  that  she  should  take  from  and  out  of  S^  ^f^}y'^»  ^ 
'  '  D.  sball  ap- 

tlie  said  premises  such  annuity  or  yearly  rent  charge  not  point;  sadi 
exceeding  500L  per  annnm  for  her  life,  as  Thomas  Frisby,  the  paid  to  her 
yottiiger,  should  by  will  or  codicil  thereto  in  writing  appoint;  clear  of  all 
the  same  annuity  to  be  paid  to  her,  clear  of  all  taxes  and  ductioas  what- 
deduetiens  a^hatsoever,   by  four  quarteriy  payments.      In  ^1^*J » ""^  *" 
defiittit  of  iaaoe  of  Thomas  Frisby,  the  younger,   the  tes*  issue  of  D. 
tator  devised  the  said  premises,  charged  with  the  annuity  or  deviwd^th* "^ 

prenlises 
chanted  with  die  annuity  or  rent  cbar^  to  F.  D.  appoints  thai  the  annuity  sball  be 
the  toll  annuity  of  500/.  D,  dies.  F,  enters,  and  is  compelled  by  Exchequer  process 
to  pay  the  legacy  dacy  on  the  annttity :  Held,  first,  that  the  annuity  was  chai^able 
with  legacy  dut^ ;  secondly,  that  the  legacy  duty  is  a  ^  tax"  within  the  words  of  the 
devise;  and  thirdly,  that  F,  takes  the  land  subject  to  the  payment  of  legacy  and  legacy 
dttty,  and  cannot  call  upoa  E»  for  repayment  of  the  legacy  duty. 
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1993.  MM  cbirge  tbave*  iMiitionod*  to  tbe  mt  •£  the  pltkififf  for 
life,  witb  remainders  <^er*  And  tba  if  alitor^  After  giving 
V.  specific  legacies,  heqoealhed  all  bis  personal. estaies  $m*hiB 

iiAv^jiPoat.  ^xjgQQt^if,^  upon  Crust  to  convert  the  whirie  into  noaef  ^  ted 
lay  out  the  same  in  the  puidiaae  df  teal  fnfettj,  tO'ha 
conveyed  to  the  same  uses  and  trusts  as  wave  liontadUof 
and  concerning  the  estates  devised  by  the  iiHil  c  Provided 
that  it  should  be  lawful  for  the  trustees  to  place  the  l«ki 
personal  estate  in  the  fundtf  till  aeoBvenient  fTurelias^  4af 
lands  <fould  be  found;  the  divideoda  to  go  to  the  person 'It) 
whom  the  rent  of  tbe  lands  to  be  purchftted  wooid  have  fgam. 
The  l^stator  appointed  Thoman  TrUhyj  the  youngnr,  mA 
John  Turvey  (who  was  also  one  of  the  Iriistees,)  execiHofa  ^f 
bis  will, 

John  TufViyt  by  a  deed,  dated  1st  Japiiaryi  }Sl€,  dis- 
cluimed  (a)  the  estates  devised  and  tbe  tnisteesbip*  %  in*- 
dentures  of  lease  and  release  of  the  Idth  and  14th  April,  1818, 
all  the  parties  interested  joining,  granting,  and  confirming  the 
devised  premises  to  Edward  Manners,  to  the  use  of  Thomas 
Frisln/f  the  younger,  for  life,  and  after  bis  decease,  in  case 
Mary  Ami,  bis  wife,  should  survive  bim,  to  the  use  that 
the  sftid  Mary  Jinn  might  receive  and  take  out  of  tba  same 
preipises  such  annuity  or  yearly  w4  €harg$  not  ^xir^edi^g 
600/.  per  anngmi  cliarofall  taxes  anddcducHomf9hai90epeft 
as  T^  Frkby,  the  younger,  by  his  will  should  appoint. 

J  3th  June,  1813.  Thoma9  Fmby,  the  younger,  by  bia  vitll 
directed  and  appointed  that  the  annuity  sbouM  be  fb9  full 
annuity  of  500j.  t 

April,  1890.    Thomas  Frisby,  thfr  youngisri  died. 

The  plaintiff  entered  into  posseBsion  of  the  deviaed  ptp- 
misea,  and  kito  the  receipt  of  the  dividends  aHsifig  fwrnibp 
personal  estate  t>f  Thomas  Fmftjr,  the  elder,  paying  Mmy 
Ann  Fnsby,  tbe  widow  of  Thomas  Fnslr^,  the  youngety  the 
annuity  of  500/. 

In  1831  the  defendant  niarviad  Mary  Amn  Frishy. 

(a)  Vide  4  Mann.  &  Rjl.  189,  (a),  190|  n.,  as  to  tho  soppqied  eflS- 
cacy  of  a  disclaimer  b^  deed^ 
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!  !  lBa4i>  f]j1i9<l^iv^  traitedi  of  JkeMnltofT^jFrnAji^lbAeMer,        1099. 
J8iilu)ist}i«ll'«ke  iM^rstoiili^tatd  0f  T.Fmb^i  A»  ekkr,      ^"T"^^^ 
<^oc))|'684l.'3j^it>ef(€^nli>btMkidiy>in|tM  puvobtsii  of  land,  t). 

nwbipli'wwootiveybdito  tUeiti  mifee>  vttbject  to  Buck  of  the  Davenfort. 
tfinta  df  <!»  viltcf  SP.  i^WU>y>  tbtt^dlckr,  as  vere  thett  sub- 
tnslai^  oHld  JcapaUe  -of-  1ttkin|p  effsot. 
I)  Jllilar)r  tenii#  laSQ^  dainloriBatiidD)  of  whkk  the  defend^ 
Int  biid  dKti  .nolicei  was:  filed  in  th»  Eiohequer^  by  the 
« AttQfil9y'<Geiieral»  againat  the  pluiotiffi  for  non-payroeat  qf 
ihf^ l4v;««y^uty  on  the  ammity.   Upon  this  information  jud^ 
.nan)  wis  »ntevad  up  for  the  crowo,  and  the  plaintiff  was 
ieUiged  to  pay^  and  did  pay^in  satisiaction  thereof,  709/- 
'l^ibeemoiint  of  the  laid  duty,  together  with  SSL  Os«  Sd., 
the  costs  of  the  crown  (a).    For  these  two  sumsi  making 
t(i|g^ther  the  0um  of  7461.  Qs^  this  action  i»  brought 
...  Ttie  questions   b>v    the   opinion  of  the  Court  ^e: 
,](  Whether  the  annuity  was  subject  to  the  legacy-fduty. 
j)#  Whether  the  defendant  is  liable  to  the  payment  of  such 
dtttjr» 

•   F^  K^9  for  the  plaintiff*     The  AHorney^Getural  v.  First  point: 
Jufiks^  {b)  is  de<;isive  to  show  tbat  this  legacyi  though  ^^^  ^^ 
ji^eble  out  of  landi  is  liable  to  the  legacy  duty.  In  the  judg-  duty  attaches, 
e^eitf  W  that  cete  not  one  word  is  to  be  found  which  does 
not  WPAy  here»    Thii  is  an  annuity ,  and  it  is  called  so  in 
(the  will.    , 

ii.iTbe  otb^  question  is»  whetbert  supposing  the  legacy  duty  Second  point: 
payable,  the  defendant  is  liable  to  repay  the  plaintiff  (  and  ^hj^^able  on 
this  pabt)  app^em  equally  elear  with    the  ftmnelp.  i    No  legatee. 
-qu^stMBA  «!•  to  the  effect  of  the^  worda,  <<  clear  of  all  taxes 
nbdideduotions/'iCMaiise  between  the  terteaent  and  the 
\Jeil9Bltee4  If.  in  tbil  >o(Me  th»  legatee  is  eDtitied  lo^  the  anonity 
deer  <)f •  >the  legi^ey  duty# :  the  ameuiil  etf  the.  duty  must  be 
paid  by  the  executor  out  of  the  residue  of  the 'personal  estnte; 
but  if  tlMie  ba«6  JeeidUe;il  must  be  paid  out^f  the  legftcy. 

^  (a)  Mann,  fxcbi.  Pra.  ^d  ecii.  ^^.  {h)  2  Crompt.  &  Jervis;  lOl. 

3  h2 
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«.  ..  the  attioiint  6f 'the  legbej^  idtj^y <6Ut <6f  <tb<e'te»idiie<<i):  '  Bukt 
iHt  paiticdiar' terms  oFtUe^ill  do  isoC  effecttheMght  of^llit 
ttOM^,  t6  wHdtit  th«  tehant  bf tbi  Mdirlinble tot>vyifi  iH^ 
first  instance.  The  tenant  having'  ph/id,  iMf  r^ov^rf^ote^tkt 
legatee/ "(vfao  may^  in  his  turn,  recover  in  equity  against  tb% 
e^cecUtor,  if  there  be  a  residue.  '  'Hales  '^.' P^e^mtm*{9) 
appears  to  be  quite  conchisive  upoti-this  part  of  the^iM. 
There,  by  Mriil,  the  land  veas  devised  to  trustees;  Md^tfi 
annuity  of  100/.,  clear  of  all  deductions,  bequeadied  mid 
secured  upon  the  land ;  and  it  was  held,  that  the  trualees, 
who  paid  the  legacy  duty,  might  recover  against  the  tegifei. 
It  was  not  even  suggested  there  that  the  trustee  mi^trtte- 
cover  against  the  executor.  The  tertenant  is  clearly  not  life 
person  in  this  case  ultimately  liable;  andhawng,  under Ihe 
compulsory  process  of  the  crown,  paid  the  money,  lie  taij 
treat  the  legatee  as  his  debtor.  The  legatee  is  undoubtedly 
the  party  who  is  the  debtor  of  the  crown  for  the  amount  t>f 
the  legacy  duty,  and  if  the  legacy  is  to  be  free  of  duty,  Ae 
legatee  has  his  remedy  against  the  executor.  If  the  legacy 
is  to  be  free  of  legacy  duty,  then  the  amount  of  the  duty 
is  itself  a  legacy,  and  the  tertenant  having  paid  this  legacy, 
which  is  to  be  paid  out  of  the  residue,  and  having  no  meads 
of  recovering  the  amount  from  the  executor,  must  \6tik  to 
the  legatee.  [Parke,  J.  Perhaps  it  will  not  be  conecfded 
to  you  that  the  tertenant  is  liable  in  the  first  instancfi.}  '}n 
Hahsv.  Freeman  J  Dallas^  C.  J.,  after  referring 'to' the  itt 
relating  to  legacies  out  of  personal  *  property  (9&  Q^i  S, 
c.  5^,)  says,  that  the  45th  Geo.  9,  c.  £&,  puts  real  estate  m 
the  Same  footing  as  personal  property,  and  that  it'is'^letrfy 
compul^ry  on  an  executor  to  pay  the  doty,  as  the  stirtlite 
holds 'both  executor  and  legatee  liable.  In  Attothe^-Gene^ 
ral'v.  Jackson^  the  parties  who  held  the  latid  subject  to  the 
atmuity  were  held  liable  in  tb^  first  instance  tb  ^ay  this 

(a)  And  see  Wilkinson,  in  re,  (b)  1  Brod.  Jc  Biogh.  391 ;  4  B. 

•Exch.  E.  T.  1834.  '  Mooie.  !ei. 


fiilffSe^    ih^-i    hini   ^ihT    ,ilJ()   'jiIj    lul    oIu^j    fi    b'l^'I:!  )/f>r  t^ 

,/fjW  't(»  ihTl^oilj  lilini  'OdIci  'jylnj  jcji  I>if»  r»/i)//uil  ili-'  -aV    ••^?flS-^W^ 

tiar^i/m^k  ishhfiWi.9p\i.  ion.(iJ»eifiM)  ipnTtb  j9f  ^^JKium^ 

Idmif99^\S^  ^9»  only  [rocoyer  inmiiiial  danag^i?,  fortli^ 

breach  of  duty.  Had  you  shewn  that  if  the  sheriff  had.  «fdd 
jm*^.  Gik'or  7(b9  the  lact.of  bspkruptcywoujil  not  then 
Jiiivt»  bdeO;  oompletedy  but  th^t  afterwardaj  before  the  sale, 
ilii|,^t.Qf  bankmptcy  bad  been  comoutt^d^  then  ypu  lyoul^ 
•^9^,iprQVed  a  change  of  the  prop^ty  and  a,  real  Ui$S|,far 
o^JbMl^ yciu  migbt  have  recovered.  Yoa  ought. to. b^ne 
irimwi  aniftct  of  bankruptcy  committed  between  the  tin^ 
liwi^env  ithef  sale  oi^t  to  have  been  heldj  and  the  time  «rl|fp 
f»itidi4i«ciMUy  ttke  place. 

PjltrrfisoMi  fj.^^1  am  of  the  same  opinion* .  It  Uy^  vpQn 

the  plaintiff  to  shew,  by  evidence  of  an  intermediate  i^  of 

bankruptcy^  that  he  had  sustained  actual  damage.     He 

iflkottld  have  shewn  that  the  property  had  aptualty  passed 

•  'intbotb^r  Imnds  through  the  neglect  of  the  sheriff.   . 

■4 

'/->  TiUNtEON^  J.-H.Upon  the  subject  of  the  daouiges^  I  said 
'^Jnlk  Ae'tmaJ^wmy  -lord  and  my  brothers  have  said  to^iyfi,  I 
limfufled'^ubnsiiili  becaute  I  thought  the  sheriff  had.cle^y 
v;4ilqg|lBfatedbi3tdatj&  . 

'-...I.f..  ,..!  .;      .   .......  ♦  .  |..:Kl>l(f  ¥ef9ff4i| 

IJ'>V     '{'*"t^   I'l    ^'     '"/I..:'*    'J  '  1'"  •!   .    '■.:     M..    ir,  ij    ^.,'1    'VI  ,ij* 
U<1)  //•.'. iv»  j.-.fc  Mp  '» //    . I. .'..»;;.  V      ,'jj:.n  ../i  .-..»  ]ir;:«  J-i:-'  :>v.:jj 
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810  CASES  i!r  tirtf  icirtte'r*  iBElwJitt 

1833.        of  the  feal  estate^  and'tkM'rtMeJ'tbei^MMidli 
^^^^'"^      it  was  the  intetttion  oflHft  MgrsW^ui*  tfr'(*fe^*tllrf*¥«llf 

^^^  estate.  The  ^Q^tiott^  MH^  ^djion  tU^  *dSih  ^6m  9, '  *^ 
Davenport.  194^  schednle  S,  \n  wWlih  the^  wolfl*^ >at*i  i*fe^i»f  ^tejgKiff 
specific  or  pecaniaty;  di"^  ^nf  btKer'4!ibsert]^Hob/'%h^ 
either  out  of  the  personal  01^  tttb^BtA&^itltt^  ^W^^^fot 
or  charged  upon  the  real'feMale,  ^f  W  t^'att;^  ttiod^^'iv 
arise  by  the  sale,  mottgnge,  or  Oth^f'dis^lid^ittoll^r^'Mt 
estate,  or  any  part  th^eof^  and  in  wMeh  it  is  aftenmhlt 
declared  that  all  gifts  of  annuities,  of  by  w^y  of  liniMilf,^!!^ 
any  other  partial  benefit  or  interest  out  of  any  su(A  iMktl 
or  effects  as  aforesaid,  shall  be  deemed  le^aeii^tf  ifkUH 
the  intent  and  meaning  of  this  schedule.  This  piirt  df  tiH? 
act  is  copied  very  closely  from  45  Geo.  5,  c.  28^  sect.  4. 
This  is  not  a  legacy,  specific  or  pecuniary,  charged  dpM 
the  real  estate ;  nor  is  it  an  annuity  so  chat^d,  but  kH  i 
rent  charge.  The  distinction  between  a  rent  charge  Mi 
an  annuity  is  well  known.  A  rent  charge  is  d^serlbM 
by  Littkton  (a)  as  a  yearly  rent  to  he  issuing  dfit  df 
land,  with  a  clause  of  distress ;  and  rent  seek  Of  tatnwitf 
is  described  as  such  a  rent  without  clause  of  distress; 
and  in  144,  b.  Lord  Coke  describes  an  annuity  as  ^  a 
yearfy  payment  of  a  certain  sum  of  money  grantdl  M 
another,  in  fee  for  life  or  years,  charging  the  person  of  '1M 
grantor  only.**  That  which  is  devised  in  the  preset  tM^ 
is  not  an  annuity  or  any  thing  arising  out  of  the  MndJ  H'ik^ 
portion  of  the  land  itself.  Strictly  speakings  an  Otfnfdty 
cannot  be  given  by  will.  [Denmanj  C.  J.  You  cannQt  di|^« 
tinguish  this  case  from  that  of  the  Attorn^  Gen.  y.  Jack^q^^ 
Parke,  J.  Surely  after  that  decision  it  would  be  diflicMlt  ,fi^ 
persuade  the  Court  that  this  is  npt  subject  to  the  legtqt 

Second  point.  The  Second  que^ion  then  is,  whel^er  t|ieaim)iity  isilp 
be  paid  to  the  annuitant  ireis  from  the  If^apf  <}u^,  b.f^om 
sequence  of  th^  expression  in  tl^f;.wilI^.'^dear,of.  9II  t^ea 
and  deductions  whatsoever."  If  the  legacy  duty  is  not  to 
be  considered  as  a  taic,  it  is  ^flScult  to  conceive  whit'  de* 

(a)  Sec.  218. 
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imtmBf  kajfoud  tbnl  of  .t^.  land  tix»  there  couU  be  made      yj^^f*. 
^hifih  ly^iUd  fii^afj  tbi9^'  ej^pcf aaioo  clear  of  all  tavea  and        ^tow 
df dycliooa  Mihaboever/'   The  a^witj  ^ertaioly  ought  to  be  j^^yj^^^^^j^ 
<l«ir  of  the  legacy  diity  \.Bark^le  v,  GilliaU  (a)»  Dim;- 
/fcw  V.  Tiiiham  {lf)f  Smith  v.  )4mfersp»  Cc)» 

I.  The  n^t  queadonjAj  who  i«  to  pay  the  duty  of  the  legacy^  Third  point. 
ifhidi  ia  to  be  ftee.  Is.  the  plaintiff  bound  to  pay  it ;  and  if 
lOi^^a^lie  reaortto  tbff  legatee  i  The  5th  sect  of  45  Geo.  3, 
e>  0Si  cbargea  ifae  legacy  duty  upon  persona  empowered  or 
Miuimi  to  pay  or  satisfy  any  legacy  charged  on  real  eslatci 
wbo  la  Id  retain  out  of  the  legacy.  Here«  the  tertenant  is 
aM  the  peraon  paying  or  satisfyingi  atid  having  the  power  to 
retam.  The  Iq^tee  may  distrain.  It  is  a  charge  upon 
the  land.  It  is  said  that  it  is  quite  clear  that  the  testator 
cannot  have  meant  to  charge  the  owner  of  the  land  with  the 
legacy  duty;  but  there  is  nothing  unreasonable  in  supposing 
Ibat  the  testator  meant  that  the  devisee  of  the  land  should 
lake  it  charged  with  the  duty^  (which  the  law  requires  him 
lo  pay  in  the  first  instance^)  as  well  as  with  the  annuitji 
B«U  assuming  that  the  tenant  is  entitled  to  be  reimburaedi 
why  is  he  lo  resort  to  the  legatee  i  The  legatee,  it  is  said, 
may  file  a  bill  in  equity  against  the  executor  to  refund ;  but 
tbereis  no  necessitjr  forsuch  a  circuitous  course;  if  the  annui- 
tant is  not  the  party  liable,  the  tertenant  may  at  once  file  a 
bill  in  equity  against  the  executor  to  repay  him  out  of  the  re^ 
lidne,  that  being  the  fund  out  of  which,  he  says,  itis  payable. 

Kelly,  in  reply.  Reference  has  been  made  to  a  number 
df  cases,  beginning  at  Barksdale  v.  GiUiatt,  to  shew 
that  where  an  annuity  is  given  free  of  all  taxes  and  de- 
ductions, the  legatee  is  not  liable  to  pay  the  legacy  duty 
out  of  his  annuity.  Hales  v.  Freeman  is  an  authority 
for  the  plaintiff,  shewing  that  whether  the  legatee  is  charge* 
able  or  not,  yet  as  between  the  tertenant  and  the  legatee, 
the  legatee  i^  bound  to  repay  the  tertenant.  The  same  line 
of  argument  might  have  b^fa  then  used  as  has  been  brought 

(a)  1  ^wanitoa,  569.  (c)  4  Ramll,  353. 

(h)  2*  Simons,  492. 
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fomwl  •  tQ*day ;  but  H4il€$  v.JPreemafp  wa#  4ffi4(^fUAlW 
Stow         ^'"oth^r  poiqt ;  that  case  is  qpiA^  fui.^rmg  aftfinyptfr^iflfwtwb  i 
«w  tb?  que^tioB  Jtas^nQt  be^  e^tr^^h  ni^^-  ^ft  W<HPMwp^^  > 

iV€vp<ttTi  ^jj^i  j^n  thecase^  cited,  weiffi  cf^f^a  .b^t^i^^.eiepfiflprs  .9l»d| 
legatees.  Il  seexra  very  iippri9b>b)p,  th^^  )tbe.,^^^yLoi::inrr' 
tended  that  tbe  legacy,  duty  sboijMfbkf'^l^hi^gfd  J^flf)|^,|(^. 
1aiid»  By  the  acts  of  parliam^Bt,  tbe  ^uty  ia.<:hEirg^t^i9'fW> 
the  persons  paying  or  saUsfyiug  the  legAcyi^i^od  pQpr^trert. 
the  legatee  is  expressly  made  a  debtor  to  the  crown.  Sup- 
pose the  land  is  insufficient  to  pay  the  legacy  duty,  id 
addition  to  the  annuity,  is  it  to  be  contended  that  the 
heir  is  to  pay  it  out  of  his  own  pocket?  If  not,  who  is  to 
pay  it  ?  The  crown  is  clearly  entitled.  [Littledale,  J.  When 
a  legacy  is  given  out  of  the  personal  estate,  if  there  is  not 
more  than  enough,  the  executor  is  not  personally  bound  to. 
pay,  neither  shall  the  tertenant.]  The  Court  cannot  inquire 
whetherthere  is  a  sufficient  residue.  [Littledale,  J.  Suppose 
a  legacy  of  lOQOL  to  a  stranger,  and  there  are  assets  only 
to  that  amount,  the  executor  would  not  pay  the  legacy  duty. 
He  would  pay  the  legatee  900/.  and  the  legatee  would  give 
a  receipt  for  the  whole  amount.  This  is  the  ordinary  course, 
— to  pay  the  legacy  minus  the  duty.  When  the  executors 
delay  paying  the  duty  they  are  liable  to  the  crown. j  In  the 
case  of  a  legacy  free  from  all  taxes  and  deductions,  the 
legacy  duty  is  payable  out  of  the  residue.  If  the  executor 
pay  it  in  the  first  instance,  he  may  in  the  meantime  recover 
against  the  legatee  the  very  amount  which  is  to  be  ultimately 
paid  out  of  the  residue.  [ParkCy  J.  You  contend  that  it  is 
the  same  as  if  the  annuity  was  charged  upon  the  land,  and 
the  legacy  duty  payable  by  the  executor.]  Yes;  but  it  is  not 
necessary  to  go  so  far.  Even  supposing  the  tenant  to  be 
liable  if  the  land  be  sufficient,  the  Court  cannot  inquire  into 
this.  The  legatee  is  in  the  first  instance  liable,  and  his  claim 
upon  the  tertenant,  if  the  land  proves  sufficient^  is  au equita- 
ble claim.  If  an  executor  had  paid  a  legacy  in  full,  and 
had  afterwards  paid  the  duty  to  tbe  crown,  he  might  sustain 
an  actioni  and  the  legatee  could  not  set  off  bis  equkabie 
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cM*i!4' ' ujioh'  ttie  i^ridtie.  ^  *  lliis'  f iglil^  to  have  the  dotf  rfe-        i«8». 
pilkli'vrlWthtt'byHi^  teil^tefrt  (rf'by  the  eiMiutor,  is  purely     '^^T 
a# equRiWi6  ri^t,  J«rtel*tiakilW)t'»fe-cWsid4red  in*  Court  of  ^    _^^ 
Iltfifr. '  Hfert,  the^iv^ilifeWei  the»sd*'a^  ^er  to  appoint  to  the 
wMio^  ii<f  larger  *  'iurti*'tyati'i500/.<;tear  of  aHUaxes  aad 
cte^aridito ; '  n&9^  If  th^  Ikitf  i^  td lie  charged  vMi  the  tegacy 
*rty,  It  •*!»  be*  a  poWer-to' charge  the  laud  wth  oOO/. 
a'y^flf  Md  atr  laddttidnfal  ^om  of  500/.  or  600^.    . 

"     •  Cur.adv.vult. 


•i. 


In  the  course  of  Trinity  term  the  judgment  of  the  Court 
was  delivered  by 

Denman,  C.  J.,  who,  after  stating  the  facts,  proceeded 
thus  : — The  first  objection  taken  to  the  plaintiff  was^  that  pint  point 
such' an  annuity  so  issuing  out  of  land  was  not  subject  to 
the  payment  of  the  legacy  duty.  The  contrary  was,  how- 
ever, decided  iu  the  case  of  Attorney  General  v.  Jackson  (a) 
after  full  argument  and  time  taken  to  consider.     The  au- 

r      I  ■ 

thority  of  that  decision  was  questioned  in  the  argument 
before  us,  but  it  appears  to  us  to  be  correct.  It  follows 
from  the  36  Geo.  3,  cap.  52,  sec.  6,  and  45  Geo.  3, 
cap.  £8,  sec.  5,  that  the  plaintiff,  who  was  in  possession  of 
the  lands,  was  compellable  to  pay  the  legacy  duty  upon  this 
annuity ;  and  from  the  case  of  Haks  v.  Freeman  (6),  that  he 
might  recover  the  amount  so  paid  against  the  annuitant  in 
this  form  of  action,  if  the  annuitant  were  chargeable  with 
this  duty. 

But  a  second  point  was  then  made, — that  this  annuity  was  Second  point, 
devised  clear  of  all  taxes  and  deductions,  and  that  the 
annuitant  was  therefore  entitled  to  receive  it  without  any 
deduction  of  the  legacy  duty.  It  is  a  very  probable  con- 
jecture that  the  testator  had  not  the  legacy  duty  in  his  con- 
templation  at  all,  and  that  he  may  not  even  have  known  that 
the  annuity  was  ly  law  liable  to  the  payment  of  it.     But 

« 

(d)  9€rtnpe.&  Jttr?.  101.     (^>diBrodi  J^Bitigh,3Dl;  4  B.Moore,91. 
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lus.       we  iiiii*!:  MdonlMri  the.  words  of  the  wilt  in  thfos  pl^- 

^^"^^      and*  oiriiDajrjr  Mn8«>  Unk^s  sudba,  ccttstrodionwoiiUl  bfe  «!' 

9.  varwbta  Irith  thaiitleiilioAof  ilhe  tlof  tator  to  b^.c^lliMlted'firMk 

DAVBRroim  tlMcoaMzU  ThbwiH  {HNivkkaithairtbfimimifTii.tobep^ 
''  cWttr  oft  M  tMes  md  dedilctiotiA  vthutarnvkt/'  TtetvSs^ 
tlmftt  tke  net  sutn  of  M0/«  is  oootaftUi!  U^  eoiae. ioto'lbr. 
atitiuitatit'i  hands ;  and  this  cannot  be  unless  the  liB^'  ^^< 
be  deducted.  No  other  part  of  the  will  leads  us  to  a  dif« 
ferent  construction.  This  decision  b  in  conformity  with 
those  cited  in  the  argument,  Barksdak  v.  GilUatt  (a), 
Dawkins  v.  Tatham  {b\  Smith  v.  Anderson  (c),  in  none  of 
which,  however,  were  the  legacies  directed  to  be  paid  clear 
of  taxes,  and  in  that  respect  they  are  not  so  strong  as  the 
present  case.  The  legacy  duty  is  clearly  a  ^  tax,**  add  nil- 
less  it  be  deducted  the  annuity  will  not  be  paid  clear  of 
taxes.  If  the  testator  had  intended  to  exempt  it  fSrom  the 
proportion  of  the  taxes  affecting  the  land,  as  the  land  tax  or 
other  future  taxes  of  the  like  nature,  he  ought  to  have  used 
some  qualifying  expression.  As  he  has  not  done  so,  we  must 
take  bis  meaning  to  have  been^  that  no  tax  of  any  descijp- 
tion  should  reduce  the  amount  to  be  paid  to  the  legatee. 

Tliird  point.         ^y  whom  then  is  the  duty  to  be  paid  ?    There  ia  no 

charge  upon  any  other  fund  than  the  land.  The  land  is 
devised  to  the  use  that  the  legatee  shall  take  from  and  ou^ 
of  the  premises  an  annuity,  to  be  paid  clear  of  siX  taxea  ^aud 
deductions.  The  burthen  of  paying  the  annuity  clear  4»f 
all  taxes  and  deductions,  is  thrown  upon  the  land,  that  H$ 
the  land  is  subject  both  to  the  annuity  and  the  tax  |  and  it 
is  the  same  thing  as  if  the  amount  of  the  tax  weie  diie^tly 
chaiiged  upon  the  land ;  consequentl^y  the  plaintiff  t«ok.  ifat 
laud  aubject  to  that  charge^  and  when  be  paid  the  duty  hia 
rcleasfwl  the  land  from  it,  leaving  it  atill  liable  to  the  net! 
annuity*  He  cawot  therefore  be  considered  4a  hawing  paid 
a  sum .  of.  money  to  which  the  cmn^utant  waa  liable^  and 
therefore  cannot  be  permitted  to  recover  it  firom.b^rK    It  is 

(a)  1  Swanst.  569.      '  (c)  4  RdSs.  S5t. 

(h)  SSim.49S. 
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no  bircbbi))  on  the  fikltitiff;  ^r  iS  ^'  vftiM  of  Mm  lUMt  bad        iiis« 
ntot  be«ti  adequate  'to  (be  pay oietit  t)tf '  'bodi  'the  laa:  and'  dM     ^^"^.^ 
annuity,  •  bai '  might  •  havo  reliotiti6id  the  deviilt .  ^   in  flm^af         v. 
yi>'Jnr^e«Mii<a);'dui>^a#it)en 'as  I0 tbe< meaning  of* di«  word  l^^vi^t^f^^- 
dWttblMi  uMd  HI  tb^  nallj'  by  ivbioh  the  annuity  was' 
gniatadi«'waa  never  nditdy  and  tbararora  it  it  noauiboiity 
ia^tUia'raip^ei^ 
<  'J     '    "  Judfoient  far  the  defendant; 

(a)  1  6rod.  &  Blngh.  391 ;  4  B.  Moore^  31. 
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Tkp  KiNO»  on  the  Prosecution  of  Thomas  Walters^ 

^v.  Henry    Duke    of  Beauforti     Lord, — Thomas 

Manners,  Esq.  Steward, — and  William  Griffiths^ 

Portreeve, — of  the  Borough  and  Manor  of  Loughor,  in 

•  the  County  of  Glamorgan. 

In  Michaelmaa  term,  1  WilL  4,  (1830,)  a  writ  of  man*  A  custom  in 
datrins  issued  to  the  defendants,  requiring  tbetn,  or  one  of  ^e^l^t  juir  of 
them,  to  swear  in  and  admit  ThotnM  Waher$  a  burgeiis  of  (be  the  borough, 
borough.    The  writ  surmised  that  the  borough  and  manor  leeTjury  of  a 
of  Lonthor  is  an  ancient  borough  and  manor,  and  that  by  manor,  to  elect 

^  o  /  i^  jjjg  members 

tha  immemorial  usage  and  custom  used  in  the  borough,  of  the  corpo- 
tk^Jurera  of  the  Gotm^leet  bolden  for  the  said  borough  ™homSe£o- 
atid  ilianof  have  bad  and  still  odght  to  have  the  privilege  vermnent  of 
and  authority  of  presenting  persons  lo  be  admitted  bur^  tested '^s  a  " 
gessea  of  the  borough,  and  Mieh  persons  have  been  used  and  reasonable 

,  and  lesal 

of 'rfghft  ought  to  be  swoftt  tn  by  the  steward  and  portreeve  custom;  al- 
of  «he  borough  ^r  manor,  or  one  of  them,  and  admitted  ^^^^  ^^ 

o  '  '  manor  and 

btff gesACfs  tbefeof ;  ttaC  on  ad  May,  f  829,  Walten  was,  by  borough  are 
the  jury  of  the  eoutt-leet  b^ylden  for  the  borougb  and  J^^jl^^n^ 
nlanor,  f^rMented  a«  «  'fit  person  to  be  'admttted  a  bnfgeas^  sive. 
and'  therefore^  accord}^  to  rtie  ^ttstom,  had  a  right  to  b<i 
swoifa  and  Admitted  a  burgess  of  the  borough  ]  that  h^  had 
demanded  of  the  steward  and  portreeve  to  be  sworn  and 
admitted  in  pursuance  of  auch  presentment  t    yet^  the 


Sis  CASKS  VK'  THE  'Kitio^s^fietieir; 

11^:        slew^rd-  utic^  portree^  ndfdsedao'Biv^irUliiripraiicfc^uUt 

ThelfcrkG         ^^  Hilwy.tevm/  l'WWA»4/^he  kitd^andiiUwaidfi^ 

Dolce  of      tbtat  Che'  jurors  of  th^  -cmfiit^lecJt  iiti)<<oM  bv^dmiiiteolcBrial 
Beaufort 
and  others,    uiag^ey  liter  ought  to  have  the'  pmiUge  of  preiMDtaipii^iH 

8da^  10  be«dtaiiced  bai^^sa^sof ithe 'bohtMigh;'«iiKl^ja» 
thereinafter  mentioDed;  a&d  fhat  no  person 'iso  preactitdd 
ought  to  be  sworn  in  and' admitted  a  bufge8Syex6^«^ 
thereinafter  mentioned:    diat  by  immetnorial  nsageiand 
custom  used  in  the  borough,  all  persons  admitted  or  claim- 
ing to  be  admitted  burgesses  of  the  borough,  bavfe  Been 
and  ought  to  be  presented  by  the  said  jurors,  previonstyM 
their  being  admitted  and  sworn  as  burgesses  of  &€.,  bdt 
that  by  and  according  to  the  immemorial  usage  of  the 
borough  no  persons  by  the  jurors  presented  to  be  aiitti 
burgess,  have  been  or  ought  to  be,  as  of  right,  sworn  and 
admitted  burgesses  of  the  borough,  except  persons  being 
sons  of  burgesses  of  the  borough,  bom  after  their  Others 
have  been   swoni  in  burgesses  of  the  borough, — persons 
married  to  the   daughters  of  burgesses,   bom  after  their 
fothers  have  been  sworn  in  burgesses  of  the  borough^ — and 
persons  having  served  seven  years'  apprenticeship .  to  bor^ 
gesses  of  the  borough,  residing  within  the  borough ;  which 
persons  ought  to  be  duly  presented  by  the  jurors  to  be 
admitted  burgesses.     The  return  then  stated^  that  TFaZfer^ 
did  not  come  .within  either  of  these  descriptions,  nor  was 
entitled  as  of  right  to  be  admitted  a  burgess  on  any  pre* 
sentment  of  the  jurors,  nor  was  he  duly  presei^ted  b^  ttie 
jurors  to  be  of  right  thereupon  admitted.  , 

The  protreeve  returned,  that  he  was  willing  to  swear  and 
admit;  but  that  by  the  custom  parties  must  be  Bwora  m  by 
the  steward  and  portreeve  jointly,  ^nd  not  by  either  of  them 
separately;  and.^at  the  steward  had  refused  to  concur  with 
him  in  admitting  or  swearing  in  Walters, 

Wdhersi  in  "Easter  term,  1  Will.  4,  tratersed  the  rethra 
of  the  lord  and  steward. 

The  issues  jomed  on  the  traverses  came  o,n  foritrifil  before 


iUUbi»diiiJiiiatibeiGbmorg(uiihua  sttipmerasttiss^Si  )838^        1033* 
when  a  verdict  was  found  for  the  crown.    la  the  {following      '^'^^ii^ 
Mioiidelntas ;;  lerib .  1 1  WUicotnbe :  OibMln^d '  a   rule  > .  i^si ,  in  v^   ^ 

kraslmfnjodgiiteiitiiupcNft  Ibai gfrnvnd  that  tthC'  ci4$4(Oin :9tatod     J^^^^  ^ 
injt)iefQCOidiWfis).b«dyfina8piuth  •«.  Ihe. effect. of  it, was  tq     aod  gthen, 
eonftfitnie  tbej  leet  jury .  bf  the  borougby  a  nanor  of  Lovgbor, 
ikttlwv  'Pf •  the.  fr^men  of  chat  borough,  which  jury  majp 
pffob^Uyconmtof  parsoofl^^none  of  whoin  are  corporators^ 
iior  ev^  inhabitants  within,  that  borough. 


-I'lf 


.  J^  £vims  and  JS.  F.  Williams  now  (a)  shewed  cause. 
X\  ^nnot  be  collected  from  the  pleadings  that  the  manor  and 
tlQCougb  are  not  co-extensive^  or  that  the  jury  of  the  court* 
1^  are  not  sufficiently  interested  in  the  borough  to  qualify 
ffi^pi  to  make,  presentments  of  burgesses.  In  Rex  y.  Jpy 
llffk  (6), .  Res  V.  Mein  {c),  and  Rex  v.  Rowland  {d),  similar 
i;u^(ic^ms  were  stated,  and  no  objection  was  taken  to  their 
y^lifdi^.  In  Rex  v.  The  Mayor  of  West  Looe{e)  there  was 
1^0  connection  between  the  borough  and  the  manor.  It 
moat  be  presumed .  that  the  persons  who  composed  the 
cpurt-leet  were  members  of  the  corporation. 

Ludlow,  Serjt.^  and  Whitcombe,  contr^.    The  question  \a, 
wjiether  the  record  contains  a  sufficient  statement  of  a  valid 

■ 

custom.  [Littledale,  J.  I  do  not  see  what  you  have  to  do 
with  the  custom.  It  is  not  material  whether  the  leet  jury 
have  a  right  to  present,  but  whether  the  steward  is  bound 
to  admit  persons  presented.]  The  question  undoubtedly  is, 
whether  the  stieward  is  bound  to  act  upon  the  presentment. 
In  the  cases  cited,  customs  are  set  out  similar  to  thdt 
alleged  here,  but  not  identical  with  it.  But  in  none  of 
them  was  the  validity  or  invalidity  of  the  custom  a  question 
before  the  Court.  In  Rex  v.  Joliffe  the  jury  were  alleged 
to  be  serving  for  and  in  the  borough.     Here,  it  d6es  hot 

.. -Oij^Trii^iQ  Jwa^f  183^  {d)  3 Barn.&Alder.  130.- 

(6)    3  Dowl.   &  Rjfl.  S40;    S  (e)  5Dowl.&Ryl.590;  3 Bam. 

Bam.  &  Cressw*  54.  &  Cressw.  077. 


*  V  advertised  a   sale    for   the  6th,   7th,  and  8th    alf^aftifl 

yfiiioiH^L   Tiie  sale  however  did  not  take  place  until  the  27th  of  May, 

m  ^it%etdg  t^tUi^iaMe^^tffitf  59A  ^Uij.  -^H^  4it$Hir 
V^tuiii^^^tUM  ll^littd  ^dy^di4aM'{»9M'4ift'ab^M^^^ftdd 
^M'^¥emflbA^r=^4be  |»t^e«^l^«ad'inlifHihd^,tMA 

^leA'df'  Miiy."  •-'■-"     ■■'  ''«  -:  •  -''1      '."'  "-  ^^'^^'^''^ 
The  plaitltiffclaiitied  ff^m^  th<j  sheriff  the  Whfih  tdhmtt 
itidorfled  njwm  tbe'fi.  fi.,  but  no  evidence  bring  giveiiJoP*fe 
banktiiptcy,  *e  counsel  for  the  defendimt  i*rt)lled^l'% 
iiOBsnit,  on  the  gr6und  that  in  the  absenecf  of  ^ocb  ^fiikM^ 
tbete  was  no  proof  that  the  plaintiff  had  sustained  daiti^e 
ty  rrtifon  of  the  sheriff^  delay  in  sellitig.    Tb6  telMlflMl 
-jiitfge,  htowever,  being  of  opinion  that  the  Bb<A*iff''''t«d 
neglected  his  duty,  in  that  he  did  not  sett eaHki-^fMlbe 
seizure,  refused  to  nonsuit,  but  directed  the  jury  to  give  a 
Vtfditt  foi-  notokial  damages  for  the  mere  neglect  of  ddty. 
Ititht  follbwing  Michaelmas  term  i     '' 

,  *  *       -  ■ 

'   Bblginf,  for  the.  plaintiff,  moved  for  a  new  trial/ «.'Ae 

ground  of  misdirection.    It  was  for  the  sbonff  hitaisdfuto 

discharge  himself,  by  shewing  that  he  was  dischai^ed  by  an 

*  *ct  t)f  bankruptcy  which  interfered  wilh  the  ^kdntiST  ex- 

'  ecirtlon.    It  clearly  was  his  duty  to  «eD  fQD»iV.«ld>ft  tAs 

-  thfbugh  lAs  negUKJt  Aat  tke^  sal© tdidiiiat  take  tplioaiAntil 

after  the  fiat,  which  was  founded  upon  atfiabt^af  Imidakgftpj 

committed  by  lying  in  prison.    [Denmaft,  C.J.  You  must 

ptdW*  tf  bWlruptcy  to  sustain  your  case,  because  unless 

there  has  been  an  intermediate  change  of  property,  you 

have  sustained  no  damage.    Parke,  J.  We  do  not  know  that 

the  fiat  was  founded  ott«#et^  bankruptcy ;  and  if  therfe 

was  no  act  of  bankruptcy,  you  have  received  no  damage.] 

DenmAn,  C.  J.— The  sheriff  only  says,  I  have  received 


QA^^S^IK, 'm^  Bf?^».  3BNP9.  8Q9 

dm  aD|?ui|ty>f;lte)|najtbR'uig^3n;^f/o^,ta,rejPpv^r  i^^f  ^p  Ijftf  t?^ 

Il)C/in)bar4)5(  Jii^^  dp>^b|^.tbalitbie  t^rtenapt  fnay  Ji^^t^9  ca;^^ 
rtW5?firi:agaiwt|.th«:l^a^€;e,  wl^^s  the  win  ^afg^s  the  te|)- 
(tJ^p^viK^^nly  imith  the  legacy,  but. also  with  the  legacy 
^irty. .(itTfhis^  it  is.appreheuded,  13  quite  contrary  to  the 
^tt4rtioQ.pli})e  testator* .  The  tertenant  will  opt  be  charged 
OKJbth,th^duty».  unless  the. language  of  the  will  is  express  to 
^(^bacgei  •  him.  It  has  been  repeatedly  held  in  Courts  of 
,£qM|tjfrthat.a  legacy  free  of  duty  is  a  legacy  of  the. amount 
9pef:|ifie4  plua  the  amount  of  the  legacy  duty.  It,  seeois 
jfienr.  that  the  testator  meant  to  charge  the  land  with 
.^00/;  at  the  utmo6t.  The  extra  legacy,  therefore^  can  on^ 
/be*,  charged  upon  the  residue  of  the  personal  property ;  if 
.ft^effi.be  no  residue  the  legatee  himself  must  pay,  A  power 
is  given  to. the  tertenant  to  deduct  the  duty  from  the  annuify, 
in  case  the  duty  shall  have  been  paid  by  him. 

.  'Tb€$igerf  contrd.     Upon  the  first  point  it  would  be  idle 

^o  contend  that  this  case   differs  from  that  of  jittomey 

,Gemral\,  Jackson.    The  object  of  submitting  the  ques- 

.tiqji^to  the. Court  is^  that  the  legacy  may  be  brought  under 

^fv^w*     If  this  were  an  annuity y  it  would  undoubtedly 

.,|>e  ^ab/e|^  jwheth^r  chargeable,  upon  the  personal  estate  or 

r  Qp^^bi^t  it  .is  a  rent  charge.     The  devise  is  upon  trust  ,to 

,  cpateyto  tl^e.use  of  Thomas  Frisby,  the  younger,  fpr  life, 

..r^m^ipder  to  the, use  of  the  trustees  to  preserve  contingent 

r#flWodei:s  during  the  life  of  Thomas  Frish/,  the;  younger, 

^nd  after  his  death,  to  the   use  that  Mary  Ann  Frisby 

^  ihsA  .tdke  from  and  otU  of  the  said,  prenj^i^es^^uch  an- 

jmty  or  yearly,  re^  chargCf  not  exceeding  ,50Q/^  fqr  her 

life, .  as , XAoiTia^  JWf6yi.  the.  younger,  6hall.  by.  virill  appoint. 

The  rent  charge  is  a  use  executed  as  soon  as  T.  Frisby^  the 

younger^  appoints,  and  npt  a  gift  to  devisees  uppn  trust  to 

pay  it.     It  is,  in  fact,  a  devise  to  Mrs.  Frisby^  of  a  portion 


V'>JTrO     !lllilIiita«"W«fiWH9n.''  s-J"'^  nisha-j  noqu  ,.aj8  niod  liadt ^a 
Robins.      ljfofi]ipSlbV«<^JiM<fttf*-Jft|t4tittl|ff%c«^  rthjdeitifeatfvilfcn 

give   my   dauglrtM>'  'l>yW»M«"'yliih»<  lflUi^nx'_<lmptlkmhtU 
liduse  }n'Pofttig^{'l^re«t,:  £lin»riai:»>imt>iBieidi^f*aUbed 
«f 'I^fly'B.  m  iieu  of  t'Aa  UoMe,  am^Bnmftamc'Sttm^ 
ii'ii' codVeycid  io  my  son  JaufM^  bW-aiy  tkanandl  «ll'ii, 
that  it  should  be  assigned  to  my  daughter  in  taub-jam  dbe 
•Other  ^property.    Johm  Rabim,6'Au^wnf  IQS&Z^  .     .jp.j 
After  various  other  devises  the  testator  devised  diQvni)^ 
i^^ue,  and  remainder  of  his  real  and  personal  esttte^lHifc 
-AetMCW.  C,  R.  W.,  and  J.  G.B.,  tbeit  hekaw4MW- 
^^crtors  &C.4 as  to  one-foarth  part  thereof,  to anefa  uaes.iila  wife 
i^reiobefore  declared  of  and  concerning  the  seoond  ^imitatjr 
bfthe  pvtmises  in  Regent  Street  and  King  Street;^  ef  iriUbrii 
1b^  first  trast  was  declared  for  the  use  of  Mary  Rnd^^rm 
near  thereto  as  the  circumstances  of  the  case  would  attoiT; 
and -as  to  one  other  fourth  part  thereof  to  soch  uses  as  lieoe 
thereinbefore  declared  conceniing  the  said  freebbU-atel 
leasehold  premises  in  Tichborne  Street,  PaddnigtbnSttfeet» 
and  Weymiouth  Street,  of  which  the  first  tnut  wtodoclhivd 
to  t>e  for  the  benefit  of  BrammalL    And  ail  to*  wiorihsi 
fourth  part«  to  «uch  uses  as  were  thewiitibeifrcfideclMMd 
cobcertring  the  said  freehold  and  leasehold  ipteawfeai^ 
Northumberland  Street,  Harley  Street,  and  Brompftef  aaU 
-cff  Mrtii^  die'  first  tvust  was  declared  for  th^*iiae  ei  Skghcet 
'^Ailfit^mMHm';  akklJak  totb^  NNiiiii|iiiiglterAiplvt,UBihnf. 
^^%^Vtabe^fa9  ^1^  tb^itbtPefom  littkuAhbUtitinUtla^ 
-^flk^i%xA\bk^*lt^^  «l»^et*Mid  1Kylg^(9lrdllty^phlDf 
'  Wh^^h^'firsf'tmet^  w«s  ibeveinlMBfoyeud^cfaraA  tmsAe 
benefit  of  Joseph  Robins  toi  Mb^iiar  asmaardbeMtiaiiilhe 
'c'iKfd^aAt^^  wb«M  ^Mfih  't       ■»'     I   ,v....:.  L    i4)T:- 
-''"Stk  I^ay;''r8«b:'  •^h^tdsat«h')mwlei'>.>idaidibloi<MB>«ll 
duly  executed,  and  thereby,  after  reciting  that  heiiad^liviaed 


Rovrvs. 


.  iQl^fiW  kit,  Tflf:  mVQr^  ^H^PU.  ^ 

lit  tliBikadbeiof  Uaffe«iiMM«  to^jg.  FP.C^Z^ir^;^^  J^  Q.  1833. 
B^  dusir  hein  &c^  upoo  certain  tniste  ib^if^jofp^o^iifidt^  l>rt«T^ 
tlbit,wim  tbtj^aoditiyi  <rf  fc>»»^tt  .h9,ba4j>)u:<f(»^  plher 
giiltwyfbe^^if iablito  tW  iiii^»i>Wuitefa.aH4, their  jieiri^  aO 
itiid wesffaagoir  and  Inttb  ^n^hiob  fee  tunl  |Nppcb#8f4ainffq  % 
.Macatioti  '4f  hasimiil;^  U>ho\A  tQ  liwii  ^/m  upoi^  the  iiev^a) 
irui&  mand^ifay  bis  .tdd^wiU  docUred  Qoacenuog  hit  real 
icaiaio  Ihersby'^lcmed  to  chem  a»  aforesaid^ 
'•  j-lHiBaa^talDr  aftenRmida  wrote  the  foHowiog  ocwoomda 
^^crtaatasentaf;  natttre,  wbicbi  however,  M^ere  not  attested 
.by' bay  aritoaas : — ^  £9th  Attgust,  1825.  Memorandum  far 
ttijr  exeoators  and  trustees.  Whereas  I  purchased  a  freehold 
house  of  Lady  B.  in  Portugal  Street,  Lincoln's  Inn  Fields^ 
\hma  Ligkifoot  and  Uabson,  and  which  is  conveyed  from 
htdy  B4.  to  my  son  Joseph  Robins^  the  deeds  in  my  posp 
-wm/bmy  I  give  the  said  house,  now  in  the  occupation  of 
Mr*  T.  as  tenant  at  will,  to  my  dear  daughter  France 
'UHerton^  and  to  go  to  her  family  as  settled  according  t9  tlpe 
rblbiar  paoperty  in  my  will*  Am  certain  my  son  Joi^ph  w))l 
«s8iga  it  according  to  my  wish.  John  Robim,  Begirt 
.Street  I  had  given  my  said  daughter  a  house  at  the  West 
end  of  Brompton  Terrace,  which  I  since  sold,  and  the 
above  is  io  lieu  of  the  said  house.  John  RobimJ* 
'  17th  December,  1825.  Testator  made  another  codicil 
bia  MFill,  duly  executed,  in  which  he  confirmed  his  will, 
reobing  diat  he  had,  since  the  date  and  execution  of  the 
taakl  >i#ill#  pmthaaed  divers  real  estates,  gave  them  to  the 
iteiHtaaa  for  tbe  'truats  aneationed  in  the  residuary  devise  ip 
:bisOTlh 

.  f ah\  ]>eefmber,  )d27«  Testator  made .  the  .  £pUow^ 
,iBadiaU,'wkiob  taaa  duly  executed,  ^^I  do  hereby  republish 
aaflaalwfllaiid  t^iaiiBi  in  order  that  all  estates  purchased 
or af^eed  to-be  piirebased  by  me  •in€^  the  date  aqd  pabU- 
aatioa  Acrcdf^  mny>|Mm  under  the  geiMval  devise  of  ail  my 
atal  «scntaft  thaseta  eotaprised.." 

£7th   January,  1829*     Testator  mada  and  published 
'  aoolliereodidt  duly  aaeeuted^  by  which  he  devisfd  all  sub- 
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%e^HeQt1y  Acquired  c^tatea  to  the  Mine  u^eli  wdnym.  tim 
^^^^^^"^      8«na  trusta^  and  subject  to  the  seiue  powera  m  th»  reiidufi 

^.         iQeotioned  19  his  will. 
RofiiAs.  i6th^pril,  1899.    Te»t»or  wfole  aoA  aignad  a  riiiiMii 

memonuadufn,  entitled,  ^'A  menioniDduin  made  J61I1  Aprik 
•  19^,  to  be  observed  by  my  exacutorsi  of  mg  daiiraa  .mA 
intentions  after  my  decease  and  aceordiag  t«  aay  will  ;*^iil4 
therein,  after  enumerating  the  pfoperly  spaeifiGaliy  dmiaat 
to  the  other  branches  of  his  family,  he  proceeds  to  asmmm** 
rale  the  messuage  specifically  def  ised  to  Mrs<  Viimim  and 
her  family,  one  of  which  he  atatas  to  be  '^  a  firaahold  kftHm 
situate  in  Portugal  Street,  Lincoln's  lu  Fieidaf  porchaaad 
of  Lady  J5." 

5th  February,  1830.  Testator  made  another  codaul 
duly  executed,  by  which  he  devised  all  sabaeiiuMllf. 
acquired  estates  to  the  trustees  of  his  will,  upon  the  tnaMl- 
contained  in  the  residuary  clause  in  his  will* 

17tb  May,  1831,  testator  died.  The  testator  bad  iaana 
thfei)  sons,  namely,  John  E,  Robinif  who  died  U  yeara  agOv 
leaving  one  only  child,  Eliiabelh,  now  Mrs.  Mobg,  the  aaid, 
Jonph  RMm  and  JamB%  RMm;  and  three  daughton^ 
"  namely,  Maty  Reid,  Sophia  BrammaU,  deceasedy  Md 
Frances  Anne  Vttertmu  Joupk  Rabim  has  not  a^y  ohiklraib 
but  there  are  several  children  of  Mrs,  Bad,  Mra.  UUeftai^ 
and  of  the  late  Mrs,  BromaiaU^  who  are  partiaa  to  Ihia  snili 

In  August,  1 8M,  testator  sold  the  house  in  Brompton  Tw* 
race^  and  between  August,  18£8,  and  Gib  Angust;  ISg^y^'ba 
•purchased  the  house  in  Portugal  Strealf  and  li|y  deeda  dated 
20th  and  ^  1  s  t  November,  1 823«  the  same  was  conveyed  to  J(^ . 
sfpA  Mahim  and  his  heirs«  to  the  use  of  testator  apd  bis  bair«i 

The  question  for  the  opinion  of  the  Court  is»  whether  the 
hoMe  in. Portugal  Street  was  devised  by  the  wili,  or  by  any 
of  tl|e  said  codicils,  and  if  so,  to  whom  the  same  was  so 
devised,  and  for  what  estate  and  interest* 

Russell,  (or  the  plaintiff.  The  house  in  PortU|;al  Street 
passed  by  the  unattested  testamentary  papers.  .  The  co- 
dicils  wliich  were  duly  executed,  republished  tlie  will  of 


latey  and  others  (a),  the  testator  mad^a'i^in'  tofd  lhr«6  ^^ 

4f^riKlSk.^^  ^hWivi^'mki^my^M  IPhe  two  first  e6dU      Rf^Bnr^. 

€^l^e#fa'^kttdsMd<by'IWd'1«(ttl^fl^8  4^  t6 

kM  in^B^'wWf  iltldt^i^h  ft{>t>6illt^  ii^W  ««dcQtor».  Th^  Fintpoiat: 
Awd  cIMlfert '^trsd  pft>|>(^)yeir€f6uted,  and  did  nothing  mot^ 
tlnniq[tp<QUit'4s»eiiecfltori  ]fifth*>oo«i  <rf  an  executor  onoietf 
kt'jlkmveMaA  coAql.  •'  The  Conrt  of  Conmon  Pleas  h^M 
tiMU  \tbe  ibihl'  dbdkil  waa  a  republication  of  the  second 
(QmMI  'sM  of  the  \nH,  bat  oonaidered  it  dosbtful  iiflMhcr 
ii'  fitts '  H  rapubHcation  of  the  first  codicil.  The  case  was 
sent  back  to  them  to  consider  that  question,  and  then  it 
i9iM>  held  thin  the  third  codicil  was  a  republication  of  the 
tthtu  'The  pubfication  of  a  codicil  operates  as  a  repubH^ 
Olitiiati  df  the  wiU^  and  being  a  republication  of  the  yM,  it 
is  also  a  publication  of  all  documents  forming  part  of  it, 
and  wbioh  would  be  admitted  in  probate  as  part  of  the  will. 
hi^Crmbiet.  Mac  l>oti4ri(&)>  Arden,  M.R.  says,  *^It  is 
{i^lfedtiy  true  that  if  a  man  ratifies  and  confirms  bis  last 
witl}- he' 'ratifies  and  confirms  it  with  every  codicil  that  has 
been  added  to  it.^  The  will  and  the  codicils  are  evidence 
ofltbe  same  disposing  mind,  and  the  one  is  a  nepublicadon 
of'the  other;  Huhne  v.  Heygate  (c).  It  is  immaterial  that 
tbi^eoditak  are  written  on  separate  pieces  of  paper.  The 
piiaVipleMriiicli  is  to  be  extracted  from  all  the  cases,  is 
tbda'sUit^dln  FhimUm  Demses  (d),  *^A  codicil,  if  executed 
afaoMtinljf  to  the  statute  of  frauds,  will  amount  to  a  re- 
p«Ali<Mioi)F  df  «  wffl  of  real  estate ;  and  this  rule,  it  is  to  be 
pbseHed;'appiiesf«wbi^her  the  codicnl  be  or  be  not  anifexed 

(ft)  4  Ves.  610.  Ai^d  see  the  fol-  2^;    Witter  v.  IdUt^  %  Daj^ 

lowing  American  ciises: — Coghill  Rep.  7;  Reed  v.  Borland,  14  ^bs- 

V.  CogbUl,  9  Hen.  &  Miinf.  4fff;  '  saeb.  Hbp.  ;2oe,«  MiM^v.-jLtL- 

Bates  Y.  Hobnan^  3  Hsn.  &  Munf.  star,  4  Descaus,  Chanc.  Rsports, 

5(}H}\BoUdmot-^i  Jro^fop/,   ft  i62^vJtmL9RU 
Dallas,  saa,  and  2  Yeat^,  ^Jif  ^ .      ,  <c).  t, ,  M^ri v.  985* 

Lazoson  v.  Morrison^^  jballas, 286 ;  {d)  In  vol.  i.  610,  eil.  &y  Jaiman. 
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tew.  djtioDp .  llpon  tba  auUiority  of  the  caw  of  JRikjf'^f  9^hp 

^^""^  we  think  w©  may  jHit.    T||(B  ir^la '^beivefcifa  OwM  bp  l>lrt» 

B11009.  Rule  a)[)^olut^  for  payn(iei|t  pf  cQf^« 
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DoEy  on  the  several  demises  of  Andrew  PbitcbabDi 
Frederick  Smith  and  others,  v.  Dodd. 

A  demise  by    EjECTMENT  for  houses  ia  Middlesex.    At  tlie  trn) 

il.  to  B.  lor 

the  term  of  Au  before  Denman,  C.  J.»  at  Westminstep,  at  the  aittmgs  after 

mlyTnilre  M    Hilary  term,  1833,  tha  following  facts  appeared : 

a  demise  1794.  Andrew  Pritckard,  deeeasad,  being  aaisad  in  fee, 

either  for  the      ,     .      ,     ,      ,  .  ,.  j  1   ti 

life  o(A.  or  of  devised  the  houses,  mter  aha,  to  A.  and  H.,  apon  Ifm^^o 
B,,  according  p_  annuities  to  certain  persons,  some  of  Mrfaom  are  ^ill 

to  circum-         '^  "^  ,  "^      , 

stances.  alive,  and  to  permit  John  Pritchard  to  have  the  reots  and 

if  thehaben*^^  pro6ts  during  his  life,  remainder  to  the  first  and  ^tbaf 
dum  be  to  B.,  gont  of  J.  P.  in  tail.  The  lessor  of  the  plaintiff,  Anditw 
adn^nistra^toi  P^tchard,  is  the  first  son  of  J.  P. 

and  .assigns,  a  i804.  Upon  the  death  of  the  testator,  John  PrUekari 
is  created  in     entered,  and  aftarwarda  bacama  a  bankrupt* 

demUe  fofthe  ^  *^*^'  ^^^^*  ^^  indenture,  after  reciting  that  Jdam$, 
life  of  yf.  in  pursuance  of  an  agreement  for  a  lease  made  ia'  1807* 

sumption^iT     '^'^  ereCted  buildings  on  the  land  at  great  expense,  Kemp 

connrmed  by 

a  covenant  by  A.  with  B,  for  auiet  eryoyment  during  the  life  of  4* 

Such  a  covenant  per  se  would  amount  to  a  demise. 

\Vhere  a  party  10  a  popreyaofie  is  therein  deseribed  M  b^ir  at  Jafv  of  /.  P.,  a  f or- 
viving  devisee  of  the  legal  est^te^  such  description  is  not  evidence  of  the  prior  de^th  of 
the  co-devisees,  of  that  iueh  party  Is  heir  of  J.  P.,  even  agafiwl  another -paity^wlia 
e;[ecuted  the  cony0vt)iu)f)«  .  >  •  . 

Payment  of  rent  is  prira^  facie  evidence  of  a  tenancj^  from  year  to  year. 

SecuSf  where  the  ensttnce  of  sach  a  tenancy  would  imply  that  deviMat  ki  (nut  kadi 
conveyed  away  their  estate,  whilst  a  duty  still  remained  to  be  performed  by  them, 
semble.  I 

The  presumptioi^  is  eompUifely  refeolted  by  ihewbg  thfU;  |ha  rank  pit  aad  retervtd 
is  of  the  same  amount  as  tn^  rent  reserved  in  an  unexpired  lease,  the  premises  being, 
at  the  time  of  such  payment  o^  rent,  of  much  greater -value  than  the  rent  so  Heservra 
and  so  paid. 

Where  leave  is  reserved  to  move  to  enter  a  nonsuit  upon  one  point  only,  the  Court, 
when  it  has  the  facts  before  them  upon  the  Judge's  notes,  will  tale  the  whob  «f  these 
facts  into  its  consideration|  and  will  come  to  svoh  a  decision  as  tliese  faets  faapirtf*  •, 


HBrf  hexirOt)  bdftattdstfidi  anctis  fhobcor^ii^  tori^j  Ittpy  4pput 
-ttfauit  rfnoeaecttitaJdwainUyi  Bdiiflwitklap[lbir  lhtl4lljri^C:4tf 
^»fit]lea8e«jtoy|li»ic»UiBib i;eifehi-aitoi((ltiift  rocbmrpodmi  |j» 

IjtUei  4Aiie8iieai)(didBU  ^dea;)  tiMiJii«islfmDdiitlovbkbdi9fil6 

-meikf^  4Ay^\fiih^s>  ^\U\mou\d  itbti  t^ces^giniufjif  t>  the 
^4vitatfB«itr8hpiiia  «eet'  lie  will  of  Uie  ffUbfir?}.  nNv. 
^iVierd '  JU>  >otbdr '  MBtrumatt  eouU  ?  be  tubsUiiited^  .  <Tbe 
idtfttt«>bene  isy  ihat  the- tuteuuentfLty  papera  wep^  Mlth^r 

seen  nor  attested  by  the  witnesses.    [Denman,  C«  J..:  Do 

^y^W'taean'  to  contend  that  if  a  testator  majbes  a.'Willy 

'titidiibemg.  nnable  to  procure  wttnesaet  to-  atttostit-iatttlie 

't^timti^'  mftdrwanb  makes  a  measorasdiiai  nfertiag  to.iljllie 

'^bltesMd'witl,  andnamiog  the  daleof  it^  md:h«9{it#P- 

po^ly^atteited  without  the  witnesses  seeing  the  wiU^  ^m^  a 

'ii\}M  ^ould  not  pass  real  estate ?]    It  ia  8ubitiitt«4  ttat  Wph 

•«t<u4tt7  wi6uld  iKyt  be  valid.    In  Hab$rgham  ^  JTfmcmd^^)* 

iTfUaon,  J.,  ihus  expresses  himself:   "By  the  fKmnfipn 

iaw«  wan  could  aot  devise  land.  Then  came  ib^^Atn^nte 
)  petmittiDg  him  to  do  so  by  an  instrument  properly  {sigqud  (p). 

Then,  lest  testators  should  be  imposed  upon,,  ibi^iei  guards 

were  executed  (911.  extended)  by  the  statute  of  frauds ;  and 

Mlkftiinsiista  that  a  will  of  land  shall  either  be  eacecpS^d  in 

'J Ae jna]Bei:»  pointed  tint  or  be  void/'    Caswn  y^l)a4fiic) 

itahewa  >iptp  fM^necesaary  that  the  witnesses  should  s^ifhe 

JHtinairmibtJthey  attest;  Bmkri€kv*Brodfepick(d}^ ,,/,    .[ 

-qr^  <  HiuieUy  ^  reply.  Xtees  harp  b«Pff  ciM.  tp:  ffe^Jjw  (tjiat 
j^rtbe  wltneseet;ttost  ste  'the  t6sAam«l9ta^; jiapfr  ^jljt^  :9M|'t« 
-:  .TUie  m  noti  ^bnied;  ,  TM  prQpp^itMP  c^nt^^^lfiPQ 4^ 4i<^^ 
1  ah4ioddioilatfBDpefll)9aUfiatQd  «^iildiMi(^^^^^ 

(6)  By  the  statute  of  wills  (32  (r)  1  Bro.  C.  C.  99. 

H.  8, C.I,)' a  wrtling  vvas  required,         (cO  1  P.  Wn»' ^Stf.  i  :    , 
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1888.        tedtattiteiltary  pftpenrdevi^iifg  iboiptfoportjr tft)  M^s.>  »(/tflMk*c 

«k  bet#seii  M«  €ft«6  Md  GUkkPtiWiOas^^i  .  ritoihiri  bodMI 
repubKektd^e.'firSt,  although  it  did  not  refer  to  it«  It  was 
OQoe  held  that  :thtre  coul^  be  no  republication  of  a  will 
without  re^eieiutipn ;  Attorney  General  v»  I>Diviiffrg(a). 
But  that  doQtriile  has  long  been  exploded,  and  it  is  now 
established  that  a  codicil  attested  by  three  witnesses  is  a 
republication.  Authorities  are  collected  in  Powell  on  De- 
vises (ft),  which  shew  clearly  that  t^e  amnexation  of  a  codi- 
cil is  not  requisite.  It  is  not  essential  that  the  witnesses 
should  see  the  paper  which  is  repablished»  It  is  *Mi)y  m^ 
cessary  that  they  should  see  ^  instrtlment  by  wUcii<l|i^ 
Other  is  republished.  The  only  difficulty  is  that  lifclih  wnk 
thrown  out  by  the  Court,  namely,  that  thenft  Bhduld'beli 
reference  in  the  republishing  instratnenrt  to  that  wliieli''(ii 
republished.  The  will  itself  is  altered  in  pentil^  and  iUHMPe 
is  a  reference  to  the  will.  [Patke,  J.  Sappdsitig  thM'llif 
gumetat  well  founded,  what  do  you  say  to  the  t^ktt  bf'iUt 
last  codicil  which  devises  all  lands  subsequently  purchksedf] 
Assuming  the  memoranda  to  be  properfy  executed,  tbitM  -ii 
an  express  devise  of  a  particular  house,  which  would  not 
be  revoked  by  die  general  devise  $  HtMfiM  v.  Pmf4oi. 
[Parke,  3.  There  the  devise  was  of  all  tb«  fkntis  ^Itfii 
testatrix,  it  the  occupation  of  B.,  a  part  of' Whiehf'^Wil 
marsh,  and  this  was  held  not  to  be  induded  in  afMbie^ttHift 
devise  of  all  the  testatrix's  marsh  laiid,  tlM$  testtitrix  Imiihg 
a  quantity  of  marsh  land  besides.]  The  iiltMtfc>i^'df<4lb 
testator  was  not  to  revoke  any  previdus  devise,  liiit^ffriHIJr 
to  prevetat a  partialintestacy.  ' cj.i  h.n; 

On  June  7th,  1833,  the  folbwing  ceftlficnte  W^s^^^tf^ 

'*  We  have  heard  this  cas^  argued  by  i:6unsd;  tmd  itifW 

opinion  that  the  house  in  Portugal  Stii^el,'  in  the  pT6iE(dM^ 

mentioned,  passed  1>y  th^  oodi\dir  of  t6e  \^  tiP  I'ebrtttlif, 

(a)  AmU. 5fia,  680. ..      ,,.    i(^).yol.,i,a>^^^9^jK^fnrfvediy«f|. 


UTwawidir 


4M0^  to  ^llM  IfusiteM)  iNipDd  ill]  ibQtimil^,  U»e)r,  biai^,  »b4        IWI. 
«filind  imiMttftig  tb«  rM^U^  of  Iho  t4«Mor'«  rflfd  /94tAt9Sf !  »[ 

J.   PATTBSOrt/'      ' 


'/         !■ 


\        » 


Rex  t7.  Hie  Justices  of  Cheshire. 

A  Rule,  niit  for  a  mandamiia  bad  been  obtained^  calling  After  notice 
4ipoii  tlto  defendaoU  to  shew  cauae  why  they  should  not  IJ^  ^  i^. 
im  cenMaaded  to  eoter  continuances  and  bear  the  appeal  fopnal  order 

_  ^  .  ,  I'll  of  two  justices, 

(Of  one  UxUn,  against  an  order  upon  bun  made  by  two  for  payment  of 
justkei.  of  Cheshire^  upon  a  complaint  in  writing  exhibited  ^^'"^jp  ^^  ^^' 
Ott  the  behalf  of  Sir  T.  S.  M.  Stanley  by  his  bailiff^  com-  fraudulently 
plaining  that  O^tn,  who  was  tenant  of  Sir  T. .  S.  M.  p  "^^^^^^^ 
SUmUy^  had  fraudulently  conveyed  away  his  goods»  to  pre-  tress,  a  formal 
iFenl^  bis  landlord  from  distraining  the  same.    The  justices  ^p  ^^^  gi^d, 
baviDff  heard  the  parties  on  11th  February,   1833,  made  of  which  no- 

,  tice  IS  given  to 

and  delivered  an  order  uqder  11  Geo.%,  c.  19*  sect.  4,  the  appellant. 
OslM  refusing  to  pay  to  Sir  T.  S.  M.   SianUj/,  or  his  ^^S'se? 
bisliff  or  agenti  7^*  ^s.,  being  double  the  value  of  thf  sions  is  bound 
.goods*    The  fiflth  section  of  the  act  gives  a  party  who  may  ^^^^^n  ^p^ 
ikbink  hims^f  aggrieved  by  an  order  made  under  the  pre-  peal  against 
oediog  clause  the  right  to  appeal  against  it  to  the  next  o^e^r^^^^'^ 
gp^erat  q^iivter  sessions.     OxUn  gave  notice  of  appeal 
^gewt  the  order*    This  order  it  was  found  was  infqnnaL 
and  upon  the  first  day  of  the  sessions  to  which  the  appei^ 
(8tb  April)  was  madci  an  amended  order  was  placed  upon 
4he  files  of  tbe  Cour^  and  notice  of  the  filing  of  ^pch 
order  vires  (^yep  to  Q;r/eii  and  bis  attorney  oq  the  same  day. 
On  the  IQth  April  the  appeal  was  duly  entered.    Th^ 
apfieal  hieing  eidled,o«  subsequently  in  the  sam^  sesaions, 
evidence  was  given,  on  the  part  of  tbe  tenant,  of  the  de- 
livery df  the  first  order^  and  of  the  notice  of  appeal;  and  on 


f&9  GA8ES  IN  TfC^/iOKsV  BEKOH^ 

T^^^     atld  of^  th6  iloticd  of > tfaeilEling^  imdkiorilef^f  f£ke fym^ 

ivl«  il»iy-<iD-Triiiit)rt«f«iy.  1^883^1    n  :<.!•.;.     fi-M  hIj  >wii; 

'  CetUtigham  shewed  causB* • .  la  ^Rer  v.  Bgrk^^^  Ahft 
C6iirt  refused  a  criminal  inforjoatton  agatfisC  ibe,i«agiMrM(f^ 
for  returning  to  a  writ  of  certiorari*  a  conviction  .«if  a  fmfS^ 
}n  a  more  formal  shape  than  that  in  which  14  was  firat  dr^Vtill 
np^  and  of  which  a  copy  had  been  delivered  to  ifce  ipac tj 
eonvtcted  bj  the  magistrates'  clerk,  the  conviction  reUiro^ 
being  warranted  by  the  facts.  This  shews  that  the  Coi|Ctirf 
Quarter  Sessions  had  authority  to  do  as  they  have  done  in 
filing  an  amended  order.  The  language  of  Lord  Km^on, 
C.  J.,  in  Rex  v.  Barker,  is  strictly  applicable  to  this  oata 
before  the  Court.  [Parke  J.  The  sessions  decided  on  tiia 
ground  that  they  might  consider  the  appeal  as  an  appeal 
against  the  second  order,  whereas  the  application  was  to 
hear  an  appeal  against  the  original  order.  It  seems  to  me 
that  as  soon  as  the  justices  had  put  their  hands  and  seals 
to  the  order,  it  might  be  acted  upon  and  appealed  against] 
But  if  this  first  order  be  informal,  or  drawn  up  by  mistake 
incorrectly,  as  in  the  case  of  Rex  v.  Barker,  an  amended 
order  may  be  substituted  foi  it ;  Rex  v.  Allen{b).  This 
is  the  same  in  principle  as  a  conviction.  The  magis* 
trates  could  not  do  otherwise  than  an  they  did  ;i  they 
,,  cpuld  only  decide  upon  the  order  which  they  found  upon 
the  file  of  the  Court,  and  that  order  was  correct^  ana  tfi^re- 
;  fore  prpperly  confirmed.  The  original  order,  as  it  appehta 
^  upon  the  face  of  the  affidavits  filed,  in  moving  for  tins 
rule,  IS  absurd  upon  the  face  of  it,  and  the  Court  wTlf^dt 
command  the  Justices  to  entertain  an  appeal  agaln^  ii 
[Denman,C.  J.  The  absurdity  of  the  order  canhot  gtt^  ibe 

(fl)  ]  East,  18(3.  (b)  Palev  on  Couvictioiis,  Styti  Zuai^  335. 


brought  io  tort«  Thia  shews  that  the  Court  will  coqstrue 
die  aipreision  to  o^^WrJtQ^-  Ukt^m^^XXi,  The  Court  did 
not  there  tay  that  the  company  would  have,.pr9pej^0ed  ip^ 
properly  if  they  had  brought  aasumpsit.  Toioiton,  J.  Thc^ 
oiil^  ^id'that  the  company  n^ight  upon  the  act  brinji;  tort,] 
If  it  iad  l)een  intended  to  use  the  expression  acHon  on  the 
ia»e  in  its  mpst  general  and  comprehensive  sense^  the  l^gis** 
Mllure  woiild  not  Have  coupled  it  with  an  action  of  debt • 


>>( 


DxNMAN,  C.  J,<-*I  infer  from  the  act  that  ''action  on 
the  case"  means  any  form  of  action  on  the  case  that  may 
arise. 

Rule  for  entering  a  nonsuit  refused  (a). 


dd(( 


td^« 
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lbs  braacb  of  a  ooatrsct  for  which 
no  remedy  exiited,  or  was  supposed 
tQjifist,  in  (he  established  actions 
of  covenant  or  debt.  This  distinc- 
tion became  at  last  so  marked, 
that  thfi  two  forms  of  action  on 
tho.  case  were  not  avowed  to  be 
comprised  in  the  same  writ.  Still 
the  name  of  **  action  on  the  case" 
.continued  to  be  applied  to  each 
class.  Bat  the  late  sutute  of  8 
WiU*4,  c.  39»  (Uniformity  of  Pio- 
eess  Act,)  requlrini,  by  sect.  1  Is  4, 
•ervioeable  process  to  he  in  the 
fdtiOs  oOQtained  in  the  schedule 
lOithe;  aot|  Wi  which  schedule  a 


form  is  ^ven  of  ''an  action  on 
promises,''  an  action  of  assumpsit 
can  no  longer  be  described  in  the 
process  as  an  action  ou  the  case; 
and  such  description  would  con*' 
stitute  a  variance  between  the  pro- 
cess and  the  declaration  in  as- 
sumpsit^ subjecting  the  plaintiff  to 
an  application  to  set  aside  the  de* 
claration  for  irregularity. 

(a)  Several  other  points,  not  of 
any  general  Importance,  were 
raised,  upon  one  of  which  only  a 
role  nisi  for  a  new  trial  was  grant- 
ed. That  rule  was,  upon  cause 
shown,  discharged  in  T,  T.  1834. 


Yabdbew  9.  Brook. 

FqJuLMTT^  in  til©  early  part  of  Michaelmas  term,  ob-  noticlTof  de^ 
twined:  a  rule  calling  upon  the  defendant  to  shew  caua^  deration  in 

...  11-     .^»  .  ^  ^^  action  of 

yffhtj  he  sfaonld  not  pay  the  plamtiff  s  attorney  the  ^um  of  slander,  the 

defendant 
signs  a  pa|»et  ooikiaiQing  an  apelagyy  and  a  statement,  riiac  at  his  va^est  the  plaintiff 
ha^  consentec^  on  his  poiSfi^  tf>e  gost^  a»  bet;ween  attomet  and  ohent,  and  making 
such  apology,  to  stay  the  proceeditigs  therein,  and  notice  of  iiial  is  accordingly  coun- 
•terrnanded,  the  Coilirt  will  require  the  defendant  to  p^^  such  costSj  and  empower  the 
ptaimiff  10  sign  judgment  as  for  want  of  a  plea,  in  case  of  pon-payment  thereof. 


TtmxrES 
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1886.       idorin^  that  yttit,  -  Ifr '  Jjan«ai7»  •  1 88 1 ,  iha  i  Ahinl 

5ffiif«nd)  joiitedithfirfina  nf.lhe  iiRii&|ftacM9i^>and  lb*  fMslifli^ 
^"^  therefore^  becamo  the  servant  of  tha;lhree4efettdMto.  vTha 
iSiw^'^^aid  ^°'y  evidence  of  the  amount  of  the  wages  was  that  of  a  wi^ 
Sabioso.  nets  who  Stated  that  the  plaintiff-  bhd  told  'hinr  hnw^b  to 
have  at  the  rate  of  W/L  a  yeav. .  Id  the  momhof  Jafei^lM^ 
the  pfauntMT  Was  disnuaaed  from  the  deAmdanta'  Mtinicmiat 
misconduot,  in  advising  and  aasisiing  ntt  appnatiee  of '  tlie 
defendaals'  to  quit  defendants'  service  to  fa  to  Amevitii 
For  this  seduction  of  their  apprentice^  it  appearad  ii  tfe 
course  of  the  cause,  the  defendants  had  brought  an  no- 
tion against  the  phintiff,  in  which  they  had  obtnned  a 
verdict  for  40s.  damages.  The  defendants  now  resisted 
this  action  for  wages,  on  the  ground  that  by  bis  misoondoflt 
the  plaintiff,  (being  a  yearly  servant,  rightfully  disniissdd 
during  the  year  for  which  he  was  hired,)  had  forftited  dl 
right  to  wages;  and  for  this  spoilt  v.Arm>tt{a),  and  P4igmd 
V.  Gandolffi  (b),  were  cited. 

The  Lord  Chief  Justice  was  of  opinion  that  the  contract 
of  hiring  was  entire,  and  therefore  he  nonsuited  the  pllun- 
tiff|  giving  him  leave  to  move  to  enter  a  verdict  for  37/.  (jc) 
lo  the  following  Michaelmas  termi 

Imv)  moved  according  to  the  leave  reserved.  No  case 
goes  so  far  as  to  shew  that  a  master  may  have  a  double  re- 
medy against  his  servant  for  misconduct,  as  is  here  claimed, 
namely,  by  action  for  the  misconduct,  and  by  resisting  his 
claffn  of  Compensation  for  bis  services  actually  rendered^ 
Here,  an  action  has  been  brought  for  the  seduction  of  tlfe 
apprentice,  in  which  the  master  recovered  nominal  damage; 
and  now  they  claim  further  damages  in  the  shape  of  a  for- 
feiture of  wages.  It  is  not  clear  in  this  case  that  tte 
contract  of  hiring  was  entire*  The  only  evidence  of  a 
yearly  hiring  was  that  of  the  witiiesi  who  v^as  called  to 

r 

(b)  a  SUurL  N.  i^.  a  ^36.  (c),  6  Carringtoa  &  Pi^n«,  U^ 

(6)  a  Caniogton  &Payney  a7a 
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rpnkteHhb  imdntit  <6f .  Ibe  t  wages  >  vintrictedc  fi>5'  iUid  ffofa        I8d8. 


tliiviw^Dtiil  te'oqlyappieiMedilhM  ike^pliltnhiffiiwfis'to  hate      ^^ 

-)I7/  /.  tit  K  •.;    ;    /  ^  I-  I,  /   .ilj  »•»  "(i:     i«.  .    1,  •  r      i  _"•****"*- 

Jmbihsok  MkA 

<  »i  J^SKMlikiiv  *Qi ' Jl-nMofiihig^iippikrd  t6  repd  <tfic  Mliury  SAnofto. 
«]^h»h|iiptibii  (Uitthe  sirtBht  n  hirtd  upon  m.  coairant  fork 
ifdsf .^i  /  Where .  there  is  jb  entire  contfaot^  Mid  Umb  ododudt 
vfitke  sertntie  awA  tbit the  master  catinotliate  ttebene- 
fili«fihih  senrioes  for  the  whole  Jrear,  then  the  whole  wages 
ai'e  Coifeited,  1 

«.  i^ABXH,  J.'^The  oBly  qaettioa  is,  whether  there  is  any 
ievideDce  to  rebut  the  presumption  of  the  contract  being  for 
i^Tear*  •  It  is  qnite  elear  that  it  is  an  entire  contract,  and  if 
hbe'SenMmt  so  conducts  himself  that  he  is  properly  dismissed 
Nviitbni  the  yeari  or  refoses  to  perform  the  whole  contract 
im  hil  put,  he  cannot  recoter  any  portion  of  the  wages, 
which  are  payable  only  for  the  entire  year* 
t . 
.  LrFTtiEDAiiB^  J.|  and  Taunton^  J^  concurred. 

Rule  refused. 


Bal£S  17.  WiNGFiELD,  £sq.  Sheriff  of  Rutlandshire. 


^'■'.^•..;l 


i^''*' 

.V41 


pA^j^againat  the  ahenff  of  Rudandshire>  for  not  seiUqg  Case  lies  for  n 
JKW^  «fNeii>ad  under.a  fi»  fa.  Ai  the  trial  before  TatmtwhJ*,  ^dlt^r^ai^Ta 
;lrtt4^j(^eiters^e  wBuaer  assises^  \B33,  the  foUowifitg  sheriff  for  not 

\.  seiliDg  within 

Wt»ifi>P«(?0«l-:  anasoDable 

4igpiBj|t  WiUeSf,  isiued  to  the  sheriff  of  Rutlandshire  qn.the  a  fi.  fa. 

But  the 
)>l^AiiS'itt  sbfch  ackibsf  tatt  f^ovefiletniAaldsmai^  cMljybnldbs  akMMl  injuir  beproFed. 
.  ^bfre»,tlwr«ibriVii^  s^eijifi'.  d«la^  f^lliiy  for  ao  Dni;esMpiibU  ^ate,  and  before  the 
sale,  but  after  the  time  when  be  oiiglit  to  have  sold,  receives  notice  of  a  fiat  in  bank- 
iHptoj  against  the  ekecotion  debtor,  and  aftjer#ards  retards  that  lie  has  the  levy  money 
in  his  hands,  but  that  he  has  received  such  noticei  it  lies  upon  the  plaintiflT  to  prove  the 
tradings  Alit'oif'  batflirapitc^,  &c.  so  as  to  sbew  that,  by  -reason  of  die  sheriff's  delav,  the 
right  of  property  hi  the  goods  seised  pasisd  before  taa  lahi  into  cSber  bandS;  and  that 
the  plaintiff's  execution  bad  been  thereby  frustrated. 


V.  advertised  a   sale    for   the  6tb,   7tb,  and  8th   «fF^3Bfli^ 

yrtt^o^tiib.   The  jgje  however  did  not  take  place  until  the  27th  of  May, 

V^^nCitiftilM  ll^littd  061dy^d(  h^<)^^i4iftiab(6ttik^^ftdd 
'lUM'tb^temttbiA^r^fllh^  |vi^e«^l^ihad'lnMi^hdM*,Mb 
ttikthift  bcd'retieived'Trttice  ^f  n  6^  ^gabii^  fl^jTA^dwld 

MA' of  Mfty.     ■•  '  ••'  ••  '•'  n       •    .''  *i-  Jl:^cnd 

The  plaititHFcIaifDed  fronMhe  sheriff-  the  whdie  snfabMt 
itidorsed  n^yoft  the  fi.  fd«,  but  no  evidetiee  Moj^-giveti^of^Alb 
bankruptcy,  the  counsel  for  the  defendimt  «p)>Ued  fbt*% 
noBsnit,  on  the  ground  that  in  the  absencef  of  socb  tftiikMldb 
thet-e  was  no  proof  that  the  plaintiff  had  snstained  datn^e 
by  reason  of  the  sheriff  "is  delay  in  selling.  Tbfr  tewnbri 
-jndge,  however,  being  of  opinion  that  the  Bbeififf'''&iid 
neglected  his  duty,  in  that  he  did  not  sett*  earlier  afM'the 
seizure,  refused  to  nonsuit^  but  directed  the  jury  to  give  a 
VMitt  foi"  nominal  damages  for  the  mere  nagleet  of  diity. 
1^  the  following  Michaelmas  term 

•  1  •.  'I 
'  Btifgu^f  ibr  the.  plaintiff,  moved  for  a  new  tiialy  on^Ae 
ground  of  misdirection.  It  was  for  the  sheriff  hittudfiito 
discharge  himself^  by  shewing  that  he  was  dischai^ed  by  an 
'  ^t  of  bankruptcy  which  interfered  with  thq  ^kintiST  ex- 
'  eculllon.  It  clearly'  was  his  duty  to '  eeil  60DBeiV''add>il  tms 
(hfbu^h  l^  negletft  Aat  the  sale  idid  iMitaJieiplteauhfltil 
after  the  fiat,  which  was  founded  upon  a^dttt  of  hatihigpiry 
committed  by  lying  in  prison.  [Denman,  C.J.  You  must 
pi^d^ti'tf  bVuAruptcy  to  sustain  yoiur  case,  because  unless 
there  has  been  an  intermediate  change  of  property,  you 
have  sustained  no  damage.  Parke,  J»  We  do  not  know  that 
the  fiat  was  founded  on  an»et of  bankruptcy;  and  if  therfe 
was  no  act  of  bankruptcy,  you  have  received  no  damage.] 

DenmAn,  C.J. — ^The  sheriff  only  says,  I  have  received 


K 


I  AfcffRC^f    ih^    bun    ^ih;    ,ihi)    'Jilt    -lol    oIi;-j    i;    bt^in  >/Ih*  .t^ 

■  ,7i;M  'i(»  i\r/j  oilj  lijiijj  'Oiilq  :»J/;J  Jcii  Mi  i  i/ij/zuil   .1, -    .11'    •'^W^W*'^ 

i4flll}9g^f^\ $^(i  ^9^  QD^f  I rot^oyer  iKimiiial  dawagf^l  &rt.4)l^ 
breach  of  duty.    Had  you  shewn  that  if  the  sheriff  had,apld 
jm^l^  Qtkor  7tbi:the  tact,  of  baplinruptcy.vmildiiot  then 
1  JUivi^  l)#ei}  codipietedy  but  that  afterwardaj  before  the  sale, 

ifiHc^tof  bankruptcy  bad  been  committed^  then  you  w^uld 
'}m0,iffqMeA  a  change  of  the  property  and  a.  real  |u$S|,fQr 
dlj^Jhtfdf.  y^n  .might  bavci  recovered*  You  ought,  to  .bayce 
Ifiimwfi  aK  -^ct  of  bankruptcy  conmiitted  between  j(be  tii^ 
bwibef|»  Iber  sale  ougjbt  to  have  been  faeldi  and  the  tone  wrh^ 
;»tfadMiftctMHy  lake  pUoe. 


r.  • ' .", 


»  I  . .".. 


( i' 


/PjlTTBSONi  J.— I  am  of  the  same  opinion* .  It  Uy.mpQn 

the  plaintiff  to  shew,  by  evidence  of  an  intermediate  9fft  of 

bankruptcy,  that  he  had  sustained  actual  damage.     He 

Mskaitld'have  shewn  that  the  property  had  actually  passed 

ointbothidr  kands  through  the  neglect  of  the  sheriff.   . . 

-/->  Tii^nrtbtiyJ^-^Upon  the  subject  of  the  damages^  I  said 
^iol  Ad'tnalflBflny  lord  and  my  brothers  have  aaid  to^iyr^  I 
li^Bfuaedl^ndnsiHtf  becauae  I  diougjbt  the  sheriff  had  cl^^rly 
vH^iflBbted  Ustdntjb  ...  .'    = 

"^•^'i.'     ".".:.'  1-  ••-.  .......  Riril/fief^w^i 

iiny^   ,;!••. 'H  .'I   1i.   r;-'.J;!'«     j'rif    .:..   :•  I    ....   ,i>  »J    ^..  fl  ',f.il» 


f  •  »  I 


i*j/jj):n  j/jjl    1    ,»»/*.>  /Ifio  Yhixi'^  OilT-.-  (..'J  ,^  '  .•  /  .; 


9^  QAsisa  ^n-  THs  smois/aBmm.1 

Wbereapri-,  ASSUMPSIT  for  tonnage  rates  and  d u ties, ,  due  to  the 
thetrastees  of  Trustees  of . the  %er  Weaver  Na^^^^^^^  l}ie 

a  nvei^naviga.  n^me  of  one  oif  the  trustees,  Plea:  non  assumpsit. ,  Atihtv 
tion  power  to       i  \  \    y        /^'*'  'i'  "t    '    "''    •  .•-  "M'  j;m  »?•:    (.*' mJ  ]«rit.j|  iJ 

sue  for  arrears  trial  before  Gamee,J.^  at  the  Cheshire  su^ouner  .assizes. 

IwSbt  *^^3'  '*  "PPf '^^  '•?»*  the  action  was  brought,  under ^,^|. 
or  on  the  Geo.  3,  c  Ixxxii,  6.  S9>  which  authorizes  the  trustees  to  sue  for 
^wiiufe  "^  und  recover  tonpage  rates,  &c.  *'  by  action  fif  ^tht  qr  pn^t^ 

ca$ef^  in  their  names  or  in  the  name  of  any  one  or  >more  of 
them,  or  in  the  name  of  their  clerk  or  treasurer.  It  beins 
objected  that  the  trustees  could  not  sue  in  a^umpsUt  the 
learned  judge  reserved  the  point ;  subject  to  which  a  verdict 
was  found  for  the  plaintiff.    In  the  following  term 


U.  Corbett  moved  to  enter  a  nonsuit,  pinrsuattt  to  Iher^ 
leave  given.    The  plaintiff  was  not  entitled  to  bring  assump^ 
sit^  for  the  act  (which,  being  private,  is  to  be  construe^* 
strictly  •  against    the   parties  obtaining  it)  gives  only  am^ 
"  action  of  debt  or  on  the  case," — by  which,  it  is  submitted; 
the  legislature  meant  to  confine  the  remedy  of  the  trustees 
.to  an  action  of  debt  or  in  tort.    Huddersjield  CamU  C(m^ 
pony  V.  Buckley  (a)  was  an  action  on  the  case,  in  tort^* 
brought  to  recover  the  amount  of  calls  made  by  the  com- ' 
.pany  upon  shares  held  hy  the  defendant.     It  ^as  ..<4y^^4j 
that  thje  .action^  hieing  for  a. mere  breach  of  ccmtiaQCiB'ilot^ 
paying  a  sum  of  money^  ought  to  have  been  in  assumpsit; 
but  the  act  of  parliament  in  tkat  case  giving  the  company 
power  to  sue  for  calls  only,  as  here  '^  by  action  of  debt  or 
on.  the  case"  (b),  the  Court  held  that  thfe  action  was  well 

(a)  7  T;  R.  m:  '  Afterw^nU  even'  ches^aiioiiiiloiis^ 

(^)  Th^  writ  of  ^traspasa  dn  cansmreiedlkAdiottfSwiiclliMM^* 
the  case"  was  ipnguiajl;  ii^trodiyce^ .  . .  viz.  wrks  c^  trpsffi^s.  oa..  the  ic^/, 

to  meet  those  injuries  to  which  the  iimply  (i.  e.  for  mere  torts  for  which 

oidtfiarjr  Wilts  of  tresposa  weire  ooactsonlay  by  tiMyt>ftb«Tcili»61r 

not  applieabli^,  and  h-as  intended  writ^  of  tt^e$pais),  'and  writs  of  ' 

to  be  fWmed  to  meet  the  particy-  .  trespass,  on  ,the  ^asf  fifr  oxff^n^  j 

lar  "case'Vof  the  complaioantf  ip  which  iha  .f^rQi^^Of^isroAidfi 


hroQght  b  toft«  This  abews  that  the  Court  will  construe 
the  eipreitioQ  to  p^cwittort.  [Jie^«f^q^,(Xi,  The  Court  did 
not  there  9ay  that  the  compimy  would  have  .proi^ej^dM  v^ 
properly  if  they  bad  brought  aasunipsit  Taunton,  J.  Thej 
oiily  laid  that  the  company  flight  upon  the  act  briqj;  tort«j 
If  it  iad'been  intended  to  use  the  expression  aciion  on  the 
date  in  its  most  general  and  comprehensive  sense^  the  iQgis- 
Uiure  woiild  not  have  coupled  it  with  an  action  of  debt. 


I  •  .'I 


DsNMAN,  C.  J«*-*I  infer  from  the  act  that  *' action  on 
tne  case"  means  any  form  of  action  on  the  case  that  may 
•rise. 

Rule  for  entering  a  nonsuit  refused  (a). 


m 


leas. 


CoassTT 

CAaPMAEI*. 


lbs  brsMih  of  a  contract  for  which 
no  remedy  exiitedi  or  was  supposed 
to  4^i8t|  in  tha  established  actions 
of  covenant  or  debt,  This  distinc- 
tion became  at  last  so  marked, 
tbat  the  two  forms  of  action  on 
the  case  were  not  allowed  to  be 
comprised  in  the  same  writ.  Still 
the  name  of  **  action  on  the  case" 
^continued  to  be  applied  to  each 
daia.  Bet  the  late  sutate  of  3 
Will.  4,  o.  39»  (Uniformity  of  Pro- 
cess Acty)  raqolring,  by  seot.  1  &  4, 
tervioaable  procesa  to  be  in  the 
fdlKis  cOQtahied  in  the  schedule 
|a>cb&  aot|  in  which  schedule  a 


form  is  ^ven  of  ''an  action  on 
promises,"  an  action  of  assumpsit 
can  no  longer  be  described  in  the 
process  as  an  action  ou  the  case; 
and  such  description  would  con* 
stitote  a  variance  between  the  pro- 
cess and  the  dedaration  in  as* 
sumpeit,  subjecting  the  plaintiff  to 
an  application  to  set  aside  the  de* 
claration  for  irregularity. 

(a)  Several  other  points,  not  of 
any  general  importance,  were 
raised,  upon  one  of  which  only  a 
role  nisi  for  a  new  trial  was  grant- 
ed. That  rule  was,  upon  cause 
shown,  discharged  in  T.  T.  1834. 


/i 


Yabdbbw  «.  Bbook* 

FqXJLI&TT^  in  tlie  early  part  of  Michaelmas  tenn>  ob-  notice  of  dJ^ 
.taiBed  a  rule  catling  upon  the  defendant  to  shew  cause  c^^i^^'ipn  in 

■      •11.  t        ,  *    .^.  .  ^  **"  acuon  of 

why  he  sliould  not  pay  the  plamttff  s  attorney  the  ^um  of  slander,  the 

defendant 
signs  a  papei  oontaioing  an  apelegy,  and  a  statement,  Ihae  at  his  ve^est  the  plaintiff 
has  conKsnte^n  on  his  pn^ng  ^he  costs  p»  U^tiweeo  attomev  and  client,  and  making 
such  apology,  to  stay  the  proceediiigs  therein,  and  notice  of  tiial  is  accordingly  coun- 
•termanded,  the  Court  will  require  the  defendant  to  p^y  such  costs,  and  empower  the 
plaintiff  to  sign  Judgment  as  for  want  of  a  plea,  in  case  of  non-payment  thereof. 


•^6 


Yam>aew 
Brook. 


be  texed%>  iti^  Ma8%or'a7fi^'ftr^Uf&«fi'«)(iiVttra 
at  liberty  toeViter  up  'pd^iiil  £"t^i--'¥ltrof4fVl^Hn 
tty  Master' WaflftertV  tS '  ^^^  \t}^V«»&*^  flfct»-taWit 
the  judgaiQnt^  as  be^eeh  'aitbrneV^hi  'c1t?4\ic^'  VpdBHlft 
affidavit  filed  m  support  of  Ais' ind!!ion>  n^i^&fW'lHre 
an  actioh  of  slander  Had  be^n  commend^^'  tiy  Uie  {ffBnCHlr 
against  th^  defendant,  to  which  Yhe  'defeiitd[ai]t'^V>(ea<!Sd^ 
and  that  the  cause  having  proceeded  to  issu^i notice  of  (rial 
at  the  Devon  spring  assizes,  1832,  was  given t'biit!  that 
shortly  before  the  assizes  an  agreement  was  come  to  be- 
tweei)  the  parties^  in  pursuance  of  whic^  an  apoio^Vraa 
signed  by  the  defendant,  arid  published  in  some  of  tbe  pro- 
vincial newspapers,  in  which  he  recited  that  he  had  circu- 
lated a  report  prejudicial  to  the  plaintiff's  character)  Imo 
that  the  plaintiff  had  commenced  an  action  against  tiim Tor 
circulating  such  report,  and  that  at  his  request  the  plaintiff 
had  consented^  on  his  paying  the  costs  of  sttch  actiin\as 
between  attorney  and  client,  and  making  an  apology  for^his 
CQn^uct,  to  stay  the  proceedings  therein.  A  countermand  pf 
the  notice  of  trial  was  then  given,  but  the  defendant  haa 
refused  to  pay  the  costs  of  the  cause,  amounting  to 
651.  Is.  Wd.f  according  to  the  bill  sent  to  him  by  the  pkin- 

tiff's  attorney.     The  affidavits  in  answer  stated,  that  ,the 

.  •  *     «  '  p.  \ 

defendant  being  advised  that  he  had  a  good  defence  to  the 

action,  intended  to  try  at  the  assizes  for  1832;. that  he  waa 
reyi^ated^  to  settle  the  matter  by  p&yiug  fbe  costs  and 
.signing. a  written  apology,  which  he  refused  ito  ao:  that' at 
A(9ecoAf  ^meetiijig  of  the  parti^s^  he,  ^jpon  beuig  requeafod 
so  tft,^^,9igned  the  ^Titten^^?p9l9^^above  ^i^^^ 
be  denied  it  to  be  true,  as  recited  in  the  apology,  ttiai  \m 
WQp?fi4iRg«,})»drhpen  sta^ec^  at  his  re^pest^^or  tb»^  he^j^ad 
f;Q^^^if^,  9;,  ^,es4.  Joip^y^^hQ  ,co8U|  and  state^  thpt  no 
such  conditions  had  been  required  of  him'  at  tne  second 
intenofw^rMi.TIlP  ^fpwS^i  admitted  i\^%  l^e, J)af^  rpi^iaed  to 
pay  the  costs  when  agp)ied  to,  and  stated  that  he  bad  in- 
formed the  plaintiff's  attorney  that  he  had  never  agreed  to 
do  so,  and  that  he  was  ready  to  go  to  trial  in  the  action.   ' 


fcl  .*IBBW».7^.:  <Pf!?^P»»f  J«»<    «fcew««  «W»e..   4:^6         1833. 


9llt^,fili>fiP*l.  "ff4«!5»f lifnii  for  •* ;  *»  ■«>•*  i*  m  only  coodi-    '      ♦  *  ' 

^W'fft.r'  ^/»^  IPfly^f???  9f,  <leW  «w>  c««t»  •>y  *  certw" 
^'mMff^l^i^flf  f^'^W..¥  *f^X"^"  V  eoBiUtional  only 
tWrr^  M#«'**Vt...,»n^  not  peteiDptory.  The  plaintiff's 
,'fiWl?'jf.,'»rtP,ft9,<'<>wn,V9  tfit^and  it  is  sworn  on  the  affida- 
iriM  f''"^  ^'^'  V*^^3  }^.  H.visctl  that  he  has  a  good  defence'  to 

The  Cottit  then  called  on 
^  jPollf^H.  In  a  similar  case,  Campbell  obtained  a  rule  pre- 
^jsely  in  ihe  same  form.  That  was  in  the  case  of  Riley  v. 
^^vni<,  jeported  (6)»  but  not  directly  upon  that  point.  There, 
aCter  notice  of  trial,  in  an  action  against  Byrne  for  a  Hbel,  the 
^use  wa^  compromised,  the  defendant  agreeing  to  apologise 
and  pay  the  plaintiff's  costs  as  between  attorney  and  client. 

l^he  apology  was  made  and  accepted,  and  in  Hilary  term, 

» 

lB27i  a  rule  of  Court  was  made  in  the  cause,  ordering  the 
dejfendant  to  pay  the  plaintiff  67/.  135.,  his  costs  of  the 
ajction,  and  ?/.  159.,  the  costs  of  applying  for  the  rule. 

• }  # 

.  Tjie  Court  again  called  on 

!  Thesiger» .  The  paper  was  signed  by  mistake,  as  appears 
from  the  defendant's  affidavit.  [Tauntoft,  J.  The  paper 
^sjpeaks  as  plain  language  as  possible.  The  only  question 
IS,  whether  thii  is  the  proper  remedy.]  The  Court  have 
^no  authority  t(D  piroceed  in  this  case,  particularly  as  the 
'paper  xbnTains  only  the  recital  of  a  condi^nal  uhdertiikfajgr, 
pj-eiis^iy  similar  in  effect  to  that  in  Fricker  v.  Earimaii.    ' 

tftli  iiHl]  ,•;•«  ..vju    -wi;    Ml   h\  It'!    .'1.     W  r,       is    »•/   h  ,i)jmW»    mI- 

''"^'IPer  ^^i^AVl-»t  a'pjibars  ird  Ae  C6iltt1httt»lHW  ittpdHs 
'an  absolute  agreement,  altlidiigh'St  fcoritaW^  ^OitH'Af  Vibn- 

Nur.^'"     i'\     M.    .,..1    ...   J.     ....  .:    "...i    :  .M  I'.'-...  J   i\,nt 

ut  l»..-.:;r   M/'»j.  }>i 'I    n\   H.\\      Mil*'".,  I-   l.'ilii'iiq  -i.ij  JM.nir.'l 
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tesa.       dition^ .  Upon  tbe  iuitiority  of  the  ea«#  of  JRiffif'^f  S$riie 
we  think  W9  may  fH^t*  .  ThiB  :r^l^  iberiefefO  nuiM  te  W4r 
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Biioov.  Hule  absolute  for  p9i^meQt  of  coitS|i 


Doe,  on  the  several  demises  of  Andrew  Pritcpaud, 
Fredekick  Smith  and  others,  v.  Dodd. 

A  demise  by    EJECTMENT  for  houses  in  Middlesex.    At  the  (rial 

A'  to  B.  tor 

the  term  of  Atf  before  Denman,  C.  J.,  at  Westminater^  at  tbe  aittings  after 

mayTnure  M    Hilary  term,  1833,  the  followiRg  facts  appeared : 

a  demise  1794.  Andrew  Prkckard,  deceased,  being  aeised  iftfee, 

either  for  the      ,     .      ,     ,      ,  .  ,.  a  ,   -n 

life  o(A,  or  of  devised  the  houses^  inter  aha,  to  A.  and  U.,  wpon  trvat,  -to 
B.,  accordmg  p_  annuities  to  certain  persons,  some  of  wbom  ape  atiil 

to  circum-         *^  "'  "^ 

stances.  alive,  and  to  permit  John  Priichard  to  have  the  rents  end 

if  ttThabe^^^  P*^^^^'  during  his  life,  remainder  to  the  first  and  ocbw 
dum  be  to  B.,  gont  of  J.  P.  in  tail.  The  lessor  of  the  plaintiff,  Amdtew 
admlntstra^tore  PrOchard,  18  the  first  son  of  J.  P. 

aDd  .assigns,  a  i804.  Upon  the  death  of  the  testator,  John  JPrJfoAerri 
IS  created  in     entered|  and  afterwarda  became  a  bankrupt. 

demise  fo^ the  ^*  ^^^^  ^^^^'  ^^  indenture,  after  reciting  that  Adam$, 
life  of /I.  in  pursuance  of  an  agreement  for  a  lease  made  M'  1807# 

sumption'u      ^^^  erected  buildings  on  the  land  at  great  expeoae,  Kmnp 

connrmed  bv 

a  covenant  by  A.  with  B,  for  auiet  ef\)oyment  during  the  life  of  4* 

Such  a  covenant  per  se  would  amount  to  a  demise. 

Where  a  party  to  %  popreyaooa  is  therein  described  M  b^ir  at  iaiv  of  f.  P^  asar- 
viving  devisee  of  the  legal  estate,  such  description  is  not  evidence  of  the  prior  death  of 
the  co-devisees,  or  that  such  party  is  heir  of  /.  P.,  even  against  another'  pmty^wlM 
executed  the  cor}v^v^(\oe. 

Payment  of  rent  is  prira^  facie  evidence  of  a  tenancy  from  year  to  year. 

SecuSf  where  the  enstenea  of  sacb  a  tenaac^f  woold  imply  that  deviaees  In  |nnt  hsd* 
conveyed  away  their  estate,  whilst  a  duty  still  remained  to  be  performed  by  them, 
semble. 

The  presumption  is  eooDplaiely  rebutted  by  shewhig  thfU<  iha  mat  jg$ii  •  and  resorttd 
is  of  the  same  amount  as  tb^  rent  reserved  in  an  unexpired  lease,  the  premises  being, 
at  the  time  of  such  payment  o^  rent^  of  much  greater  value  than  tbe  rent  se  reservra 
and  so  paid. 

Where  leave  is  reserved  to  move  to  enter  a  nonsuit  upon  one  point  oolyi  the  Court, 
when  it  has  the  facts  befbre  them  upon  the  judgs's  notes,  will  take  the  whole  ti  tbses 
facts  into  its  consideration,  and  will  come  to  svob  f^  decisiofi  as  diese  facts  leoniir^ 


hold  ^'  unto  Adams,  his  heirs,  executors,  administraf^rs'  and  «i 

*  (I  111  

assigns/^/'  aiiA  during  tfie  termofm^  natural  lift^'  yield-  *^»^ 
ing  and  paying  to  the  assignees^  their  heirs  and  assigns, 
during  the  teroii  the  yemly  i»Ht  of  6/.,  payable  quarterly. 
Covenants  by  AdamSf  for  himself,  his  executors,  admini- 
strators and  ^ssigns,  to  pay  the  rent  of  6/.,  to  keep  the 
miessuages  in  xepair,  and  at  the  end  of  the  term  or  sooner  Title  of  de- 
determination  of  the  lease  by  the  death  of  John  Pritchard 
bm  oXlMwiie,  peaceably  to  yield  up.  Covenant,  on  the  part 
of  the  «angnees  and  J.  Priickard,  for  quiet  enjoyment  daring 
the  natural  itfe  of  the  said  John  Pritthafd. 

'  AdamSf  having  continued  in  possession  for  several  years, 
asigaad  hia  satereat  to  Corrickt  and  died  in  18 If* 

!•  January,  1832.  Com'eA  assigned  to  the  defendant. 
i.ifi5th  Mafdi,  18€5.   The  first  commission  of  bankrupt  Title  of  ^»- 
agWat^MAii  Pfitehard  was  superseded.  ^"^  ^"^^ 

November,  1805.  John  Pritchard  again  beeaitie  bank- 
rupt, and  a  new  commission  issued,  and  Want  and  EUts 
ismm  appaintod  auigaeea. 

May,  1829*  These  assignees  agreed  to  seH  the  life  estate 
cf  'Ji>km  Ptitthard  to  his  son  Andrew,  who  was  imme- 
dnteky  to  be  let  into  possession.  In  furtherance  of  this 
afrootn^nW  John  P.,  as  devisee  for  lifci  and  his  asiignees, 
joined  with  Andrew  P.,  who  had  been  let  into  possession, 
in  suffering  a  recovery. 

•^81«.'  The  life  interest  of  John  P.  was  mortgaged  to  Title  of  JVedSc- 
oskOtfFiortw^t  upou  whose  death  one  John  Pritchard  the  ^' 
elder,  as  a  creditor,  took  out  administration  cum  testamento 
afwifcto.    By  a  deed  of  the  same  date,  Corriek  was  ap* 
pointed  receiver,  to  keep  down  the  incumbrances. 

^gikt  Add  nth  October,  18S90.  Want  and  EtUi,  John  P. 
tVe  «ider>  , administrator  9(  Jtlettuiood,  one  Oldbamt  de^ 
scribed  as  heir  at  law  of  Oldham  the  surviving  devisee  in 
tnisiUAdar  the' will  <tf  Ajubrtw  P,  deceased,  John  Pritck^ 
ard  land  Andrito  Pritchard,  and  Corriek,  joined  Sn  a  con- 
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JM?.       ,yejf»B9,^,,|0(:,llj,^,\Rrefniffi8,lJfl  }|tPl,lpfl!^^l,9fi„thft„plfli.ntiff, 

Fritaard.        PW^.VftP  Wedi,with,a,nptff:e„^9,flHj^„flig,nf^,(lTl4«IrffP 
,#'Tf,W,f'^*9''  be^'s  t«eate4;^,^n?frt%WJKHJOiirPWi  ...1 

#n.arrear  of.the  fent  p[  6/„, which ,>va^  ;fjrt^>ir^rdHfnif)ii|iy 
Cprrick  under  the  distress,  Coxric^  cpatj^e^  4q,pa][,^e 
rent  of  6/.  a  year  down  to,29U»P?cen|l|er,,JMl„ffll4  fltt?'' 
that  the  defeiidaiit  patd  W.  lOi.  f^r  oft^  quar^iS  teqlidwe 
45thpeceinb«r,  18J1.,  .,■,,, I. ,t 

^he  qtl^er  li^sors  of  (be  plaintiffs  claiRi  ^^.voftTigf^e^ 
of  Andrew  P.  the  son,  their  co-lessor,  ,  ;  ^^ 

The  plaintiff,  at  the  trial,  endeavoured  to  shew  a  title  in 
,  A^ev\P.  the  sonj  under  the  will  of  1794, and  tfa^  «p>iK°~ 
,tn.^t  ((f.tiiin  f>f  the  life  estate  of  bis.  father;  butit^j^jpRftT" 
ipg  tha^the  leg^l  estate  under  the  will  was  in  the.,davi3(;?s 
iy  trust  and  their  heirs  during  the  life  of  Jo^m  Pf^^tfu^t 
,  tlijs  deduction  of  title  was  abandoned.    -  _„  .  .,^, 

,  iTh^  conveyances  of  Sth  and  ]  Ith  October,  13^,w^re 
,  then  put  in. by  the  plaintiff's  counsel  to  svppofA  •th^ifff- 
~    ■    "  t  Smith.    To  this  it  was  obj?p|;5«^„^bp* 
le   deed   of  release  ,of  the,:  <;^pi;^^|,|in 
ranted  waft,  not  of  ,it8elf  .evi<^(ic^;Qfl^ 
law  of  tlic  surviving  devise^,,  j.^bp  liflfd 
d  this  objectipn.  g^pd^,?^^^,  t(^p^,|^£reffffe 
ailed  to  p^yvp  B  legp)  title,jyi^^r,,t^jpj^:(fli. 
e  plainti 
tijr  the 
nd  updei 
■_^-- ,_..^.._____„..j,giveii^v 
a  tenancy  fVojn  year  to  j 
estopped   taeref^re  7ron 
Pntchara,    The  defendai 


JMttli!h^'^teWei'"WW8  HJiir^fiii'' 'Wnr'.'  Th4''^ue'(lHoh''tHyn       '°'">^- 
arose,  whether^Tf^'l^^'i^^^^V'tfid  M  '6f'A^at)^,  WHd'U 

-'Wfla;idnbp"^dWiPif/cj(d>a;"^k6  ia'sSiraiwdV  tiid  the   '7, ,;'; '■,.' 

'ttiitaid«3lilfeP'Jtfstii^'6c?ig^dl?4feibii  that  the  Ifease'^Was  '■  -  ■ ' 
for  tfiiflftbf  AiftW'oiiiy,' aiia  ibat  therefore  tTie'phnieVit 
"«JF  ^t]riiflei"tbb'ei(^tIdtJ'of  Hhe  lease,  and  after  iio'tice  to 
'^utr/tr&k'e^ldeMc^  df  dn  attDmmeiit  by  the  defendant, 
'dlrettbd  -tlJt!  Jiity  to  find  for  the  plaintiffs,  but  gave  the 
'  d^n^Ant' leave  to  move  for  a  nonsuit  upon  the  question  as 
'till'  the  4;0n&truction  of  the  lease.     Verdict  for  the  plain'tifll'. 

lu  Easter  term,  183S,  F.  Pollock  obtained  a  rule  iiisi  for 
''A'tloitsitHaCcordingly;  against  which,  in  Michaelmas  term> 

1833, 
-11   .ij  1  ■       ■  I         ■  .    ■  ■  t 

"'-'Sit-  3.  Scarlett  shewed  cause.     In  1812,  JoAn  Pritcliard 
■fliti-'yoUiiger  granted  all    his   life   esUte   to  Jahu  Tleet' 
' iiHtbd,  aaA^r  whom  Frederick  Smith  claims;  and  the'die- 
■^ftftdant  chiims  under  a  lease  by  the  same  person  ana  h'is 
assignees  in  18l6.     The  lease  refers  to  an  agreement  of 
1807,  but  there  was  no  proof  of  such  an  agreement.    The 
dtftindaiit,  claiming  under  a  lease  from  J^,  P.,  is  estopped 
"frOn^  saying,  as  against  the  lessors  of  the  plaintiff,  that  he 
"had'hiMtl^e legal  estate,    Quftcunque  vi&dat&  the 
"^Ib  is  Htcure;  'for  if  JoAn  P.  had  a  legal  life  e 
whom  one  of  the 
prior  to  that  on 
ihe  legal  estate  v 
;aa' derive  no 'better   legal 
lessors  of  (be  plaibtiQ^  a^d 
nt  of*  ren'^  by  Cqmc^  under 
liold.     ITtie  payment  of  rent 
Wledgment  that  there  have 
lelween  the  persons  entifl^ed 
e  par^  to  waom  the  rent  is 
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1038.        paid.    It  19  fi^  that'thtt  (ribilitiff  oriigHt  to  4la«e^rf)a^;(by 

9.  d^«d  (tf  I8Saii«ib«il-iit:l«W'«fidi^itMtiirififi{j  tri«ll<^  lid 

acttitilly  fiHithdt  <iehapiiblifr.  (OM^>{^li»  iAdt>  fMC^Mtt^yi  <ft)r 
CoftkUf  UViiier  "wbom  tKe  <f^Te»datSti  oliiiitl0>  i^ks'H^^tjrifo 
ltiftldi»ed.  Tb«  4ef«llctont/bo#e¥0^,  dafa^  undor^^UriMdkt 
who  hH  paid  i^Mt  to  :/df»(i#i0i^iIV«l&AoM  the  t^^  aml'^i^iii- 
fore  it  is  incumbent  on  him  to  shew  tb#ii  he  ftHI  H'iAtlfi^ 
title  than  any  of  the  lessors  of  the  plaintiff. 

F.Polhck,  eontt^.  The  tttixst  Mnti  Iri^d  and bmftghl tb 
a  ^onclusiotii  one  single  point  having  been  resienrei^  lAr 
fiiHher  consideration.  Upon  that  point  alone  tbe  ieaVie 
was  given  to  move>  and  upon  that  alond  tho  nde-  ^ais 
granted ;  and  jet  now  the  whole  case  Mis  been  gone  intb 
with  a  view  of;  in  effect,  gaining  a  new  trial  witboul  pay- 
ment of  costs.  This  cannot  be  permitted.  [DernnoM,  C«  JT. 
Oertninty  it  was  considered  that  this  one  point  only  dngbt 
to  be  reserved ;  but  if  it  appears  to  the  Court>  ffom  the 
jndge'ii  Rotesv  that  this  point  was  wrongly  ruled,  I  do'ivdt 
see  how  the  Court  are  to  shut  their  eyes  npon  other  pointe 
in  the  case.}  The  case  Was  reduced  to  this,  that  the  plaiv- 
tiff  could  not  recover  unless  the  payment  of  rent  waa  tm 
esioppei*  This  payment  was  explained  by  its  henfg  sht^n 
that  it  was  ufider  the  deed  of  1816  that  the  rettf  wtm  pttid% 
Then  it  was  contended  that  this  lease  had  e^pA^di  Tht 
question  then  is, — is  this  a  lease  for  the  life  of  Atiotkif  or«f 
John  Pritchardf  The  answer  is  to  be  c^tlected^  not  AtJib 
any  particular  expression,  but  from  the  wbele  deedj  *Jsllk 
Prkthari  g^ant#  to  Adams  for  the  term  of  hismthiVai  8)^1 
This  ts  icettainly  ambiguous,  for  the  WoM  ^^hbsV  mky  P&k^ 
either  tb  Priuhard  or  to  Jdmnsi  [Parkt^  Jt  The  di»MiM 
is  to* Adams,  hh  exeeutorSi  administ^aio^i ktMi md^^  TMs 
^eeitfs  tb  shew  thslt  the  lease  cannot  hh^l^f  tll%  lifi^Of 
Aditm.]  The  toveiiant  fbr  <]faie«  enjidjWe«ri'dui4llgiN 
Hfe  t>f  John  Priiekdrd  is  pe¥fe^y  gI«si#  Id  ^w  fbaf^  fM 
lease  waa  for  the  life  i^j0hn  P.    '^^  VHit  )p4ki^tt|Mi4  IM 
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/4i9treM'(^  oofy  at  tb^nite  of  6k  ^jemr^  ^hkh  i9-the:  rent  i889. 
ffeiB«iir<d(to  Pfkchard  «nd.Mii  jr^preMnMivet  by  the  leas^ 
iiM  I8vl€w  .  Thif  dMrljr  9hews'  ibal  tbe>  paymenl  of  rent  is 
iHO  BflmniQii  of  Ah^.lille  .^f^tbe  pivtieito  Ibe  pMseas^  of  ^'^^' 
<|b«'0«^te  duriiig.tfae  Ufa  <kiJ^n  P.  If  Ibe  pkiiqtiff  rests 
)M».  title  rupon  tbe  payiiient  of  reiil>  tbat  being  expUiioeii, 
llie:pfltottiiiption'ofo  yearly 'teoaAc;  is  rebatttdi  and  there- 
Jfoi^xbb  tttfe  itaik. 

DsTiM AN>  C.  J. — Tbe  payment  of  rent  is  clearly  primi 
facie,  evidence  of  a  tenancy  from  year  to  year,  bnt  it  may 
•be  nebiitted  so  as  to  abew  thai  the  payment  wa$  made  under 
the  r^ertation  in  a  lea$e*  The  rule  was  certainly  granted 
«|Km  Ike  point  reBevreA  at  tbe  trial,  bnt  atill  I  do  not  see 
-bow  it  is  poflsible  for  the  Conrt  to  refuse  to  look  at  the 
whole  law  of  tbe  case,  when  it  i»  brought  before  them. 
The  payment  of  rent  was  sought  to  be  explained  by  tbe 
idked  of  1816;  and  if  the  payment  is  to  be  referred  to  that 
deed,  it  clearly  puts  an  end  to  tbe  presumption  of  a  tenancy 
tfroffl  year  to  year.  The  rent  paid  is  precieely  the  rent  re- 
eerved^and  I  think  that  as  well  as  it  is  proved  that  the  defend- 
ant treated  tbe  lessor  of  the  plaintiff,  Andrew  Priickard,  as 
landlord,  so  well  is  it  proved  by  tbe  distress  for  rent,  at  tbe 
drale  of  61.  a  year,  that  A.  P.  has  recognised  the  defendant 
at  tenaiH  ander  the  lease  of  1816.  The  distress  evidently 
leftfTS  to  that  deod«  This  gave  rise  at  tbe  trial  to  tbe  ques^ 
lion  whether  die  lease  was  for  the  life  of  Adams  or  of 
Pfkchard,  I  tberefere  looked  into  the  deed,  and  thought 
tfMbI  tboagb  it  niigbt  have  been  intended  to  be  a  lease  for  tbe 
Ufe  of  PriUthafd^  it  was  in  fact  for  the  life  of  Adams»  I 
gave  fdi  ^Mtck  to  the  gruniing  ehuse,  which  I  cettaiaUg 
eotoeidered.as  demisfing  for  the  life  of  Adami,  b«t  this  coo* 
mmtiiom  does  violence  to  other  parts  of  tbe  deed«  I  en** 
tirely  agiee  with  the  argwnent  that  a  coveaant  for  tbe  quiet 
citpyismi|>  dariag  tbe  Nfe  of  Prkckardf  was  in  ksetf  a  lease 
fca  fass  iffe»  The  troe  coiMtractioA,  I  tbink,  is,  that  it  is  for 
the  life  of  Pritckard,  \f  ho  is  s^il  alive^ 


GOiis4»uciioiiMbtiitttat(i}t;Mia8jfohittiedi^ 

recdt^.  TbbVpkiniiff  Wginsl  ku//titIdi;ibillDitfaB>rnak  mtt 
A^dfim^P. ''  Tbe  citates  liiidd*  dnHiwiUjan  devifledlJtoBfatfw 
UMY'perapnsi  in  trust. ttt'f)ttjii&aMtttb8^(»m 
suffefT  JM»^jP»  to  Heceive  tfaevente  aiidipvtf(il8iiforiiki8olif<^> 
and  afterwavcl8>  an -estate  tail  is  createii.  •  A»  Jk^A»lR»(ls  olilli 
attve^ll»  trualeeS'hawe  the  legal  estate^  tort>bisi  XcnitKjjK^* 
ewtiltleal t6 the 3ieiiis:aDil  profits*  'EhbaiiiA^ Piitka*lfia^n> 
says  that  he  has  the  legal  estate <>fvih&bair  ei'lheiftuihrilaB^ 
devisee^  he  must  prove  that  fact  by  legal  evidence.  Inde- 
pendently lof  aay^titie  that  may  have  been  aiSqubcd'^b^'Ae 
paymentiof  rent,  the  legal  estate  is  not  inauy^oCtfad^kaaot'S'*!. 
But>k?ia'6aid  that  by  the  payment  of  rent  tetrjtffrdbrewJAii 
th6i^feJt^daQi,(u:kn9wledged  a  yearly  tenancy.  Tfaattisrotdjii 
pviml^  laioie<Qvidence»  and  may  be  rebutted.  •  Thtre^imayi 
be. some  iqncdtioB- whether  the  will  aloee  would  ndtfcei. 
sufKcftenti to. rebut  tbe  presumption^  inasmuch  as*tfae4»u$-l 
teesi'hadia  duty  to  peiform,  and  therefosle  could  mUiftaft. 
wiihi  tbe  .legal  estate*  It  is  however  unnecessary  tQ>d4ciriA( 
that  point..  The  rent  waa  clearly^Aot  for.ih&iNifmisesliyii 
their ^pfieaae<  value,  for  they  ace  worth -nHii:hLiiMir!B  dito^ij 
XlM'f e»t;MBei^ed :  in  the  lease  of  1.6 16  ':hekig:>6&i^iis  «l9afet> 
thdt  ibe. payment  of  reet  is  referable 'to liihat/l^iefie*  \itl7bali 
tbereforaois  lonly  ^n  acfcnowle^mf^nt  iih^^^And^mJMtiik 
^QMU4d  4{]|  re^eiife.tbe  rettl.;r€l9fii:fodi.k^)li^atifleasie  iotbWikii 
priMt^M  ihe;lefk9e  eontaiMes^iDopei^i^ili  oUpbnifche^tvMS^ 

n^ti  ^iK>cQedoii9ftt)rilhe>|)oi«it  aei  tDi  tba  eoVenifttifef^isiir 
Q4yfi)gaifswbt.l^li(lb  j[^^)pellfeclly  agtFi)eiliiatm,|minMfit4lrf 
qiiMi^nj(4y«rism>>^iU  opemle>aieiarkaaei»^r.  Wei  lire  jfiasi  kamw 
<v9ri  iteilojiitb  a t  jtte idp/eriitii^e  ^pari  fofn  ihei;le«af^  mtrid  to&fbia I 

;i  li  j(u  *\  jf'ii  ly.jhUJ  ni  ^^ir  l^H'U^*  ciii   io  itivji  Jill  lol  /d  u) 


u^li£iidsthfeukltbdi  liv»  .wiigqeeiloadl  J^  18»: 

lvbia*f^jiilarditaotf4L^ifaatioBlmUa3Ccocid       ank^ia^Miiist  i         «. 
^flflftlraiittiU  is^y^ter  due  odea  thodf  iWomtt  >ijT<hfi»ji»b  aMten       ^^>'*^' 
qUsiib£ft*Jb«\\«hrab  ;f)ibDdnd(4imag)thfi;ltoratlafiioijvHlU9'. 
rallifieJJiixftslHiy  n  JMiiiflf^a«t(  wbidi  wmi&drralbeofHvchin. 
tW  ^tti^MHitioiiilliatlitriiimii  {mM  ^oioti^ddWs.  .lAfteiv. 

itecMotafs^iadiiiinistiitofa Aod^jasngiia^  fon'  t|Hii'paycp««tj 
qf^theer^nt^anditlhsp  laicovBimiiiror  quiet  eigciynMilll)  wUeh^ 
iiittoc'b^Vfatr  Aie^life  f^i^BriUluEfd.  Tberefofew^  taking  it) 
akagetkca-^'I'ithmb  it^ts^a  kaBd  for  theilife  ^^  PriUhairdi 
aiid.ii{k(aiithU  vikw  I  thidk  the  defendant  is>  entitled  t^mnbe 
a^bbite^  lib  »#u}e  for  a  nonsuit. 

>iTA(ilNinni|  if^l  think  the  Die»e'descriptmm>f  <!)/iU«ii»>, 
a»  heir'bf  the  surriving  trustee^  16  insiifficieut,  M^thouteX'^' 
trlAsio  evidetice  that  the  description  is  true.    Thetrnleia^ 
tlihta-ietnlfed  shall  not  be  evidence^r  tbe  party inlakili^>the« 
rifcital,'  tfaotigh  it  may  be  so  agaidst  him.     Uponitke  pointi 
as'toifaow-fiir  the  p^iyaient  is  to  be  ascribed  to^t)ie  lease,  if' 
I  loek  at  the  case  as  a  jurofi  1  sbooM  -aay  the  evideaos^lis 
aliieii  401116  «ide.    It  seems  by  tbe  deed  of  18^16)  thas 'there = 
luNl'bieeii  an  agreement  in  which  Adamt  cdvenantbdilo 
lAakeMmpr^vetnentSi  and  that  they  had  beeli  madevi  and 
tb^lm^b  lease' ifll  granted  at  tbe  rent  of  6/.,  incowsideiiition 
o#>tte  iii^reiveinentsi  -  Now  the-  v41a^  would  be  imidi  iiio#d 
thialil6/./aii9d)y^t^ihe  tent' distrained  for  now^  i»  t89liis  the 
sMne Wnttatlre^^ed'  in'  laid.    The  paylnenttof  ^t^dnt  is 
tberbfdfei  w  'tsy^jhkdgbbnt/  cletarfy  refei%ible  to:  fbe^  liiMe.' 
TM^byiiiJhe'hiaie  tbeinsbign^es  tmi'3ofm PAuhhfdgwtiX: 
to^AliiaiiiiyJiSs>eE^4cUtoMi8oo/,  for  the  teha^of  M>flirt*i4L4tfs«< 
TbelfwordMJbit*^in  sriS^nt^nee  iS'oftefi<*nibigtto4iBp  '^Glerie^' 
xMj  ipfeMm^^yAtnflX  vb^  t^  :>tke'</aJf  ^iiiMetbddilfir^ibh' 
wmU  taakeitliel^aseifii  ihany^cMo^^lo  tie^fdriA^xJiC^  of  thQ> 
lesri^e^i  bbti^tbens  •  iai^ '  toilmy  ^e^sM  i  <id  ^iS  ^A\f  lilas  ^  ^rdnted 
to  J3.  for  the  term  of  his  natural  life,  in  which  the  lease  has 


nPf 


m  leaie  may  as  well  be  for  the  life  of  the  lessee  i^  9fA^ 
lessor^  and  we  may  receive  explanation  from  other  parts  of 

^pteired  ipty  hj  ^^finfSf^Jprlfjifajit^^U,^^^ 
w^fH  fO^naQt  for  q^%  p^^^ytff^nfif;^^p^g,t!^lifjp^^f^t^^ 
Pjktkfirip^  which  are  stf^g  to  fih^TV^^B^t  the..lef|8«  :w||« 
ii^eipd^  to  bo  for  the  lerm  pf  th«  lewprV  Hjfo,  rl(  in.lWT/fif 
old  as  the  year  books,  thai  a  tiqenq^ffto  ent^  md^ofp^iwiy 
land  amounts  to  a  lease.    This  covaoant  therefore  is,  Hfeigf 


(•)  *^  A  teaaot  hi  fee  siinpb 

nuikes  a  lease  of  lands  to  B^  to 
have  and  to  hold  to  B.  fur  term  of 
life,  without  mentioning  for  whose 
life  it  «haU  be,  it  shall  be  deemed 
for  the  Urm  of  the  Kfe  of  tbe  lessee^ 
for  it  shall  be  taken  most  strongly 
Bgturist  the  lessor;  and,  as  hath 
tafn  widy  an  estate  for  a  man's 
own  h^  is  higher  than  for  the  life 
of  another.  But  jf /eyurai  ta  tail 
make  such  a  lease  without  express- 
fog  for  whose  life,  this  shall  be 
taken  l«t  for  tlie  lift  of  the  le&Bor^ 
for  two  reatoBS : 

"  First,  when  the  construction 
of  any  act  is  left  to  tlie  law,  the 
law,  which  abborr«th  rajuiy  and 
wteag,  wiH  sever  so  sonstnie  it  as 
it  shall  work  a  wrong;  and  io  this 
case,  if  by  construction  it  should 
be  for  the  life  of  the  lessee,  then 
shotiM  the  eltate  tail  be  disoon* 
tioQed^  and  a  new  rsftrsiaagaiaed 
by  wroqg;  bat  if  it  be  construed 
for  the  life  of  the  tenant  in  tail, 
then  no  iwfimg  is  arfonght*  Atid  ic 
is.a^easralnri^  that  ^sasostsr 
the  words  of  a  deed^  or  of  tba 
parties  without  deed,  may  have  a 
double  intendment,  itnd  the  one 
fltaaoMi  .win '  law  and  ylghtv  aan  < 


faiW|  the  infaendomit  thai  stuads^h 
with  law  shall  be  taken. 

"  Secondly,  the  law  more  re- 
specteth  a  lesser  estate  by  t)gtit 
than  a  larger  estate  by  wrong  j  as 
if  tenant  for  life  in  ressaioderdis* 
seise  tenant  for  life,  now  he  hath^ 
fee  simple;  but  if  tenant  for  life  die, 
now  is  his  WTDflgful  estate  hi  f<M 
by  jadgmem  in  law  chaaged  Sfra 
rightful  estate  for  life ;"  Co,  LUtf 
4Sb. 

So,  if  tenant  for  life  demise  wifh 
lifery  of  seieni,  witbont  iBBiting 
the  estate  of  the  k^eec,  the  dcmm 
shall  enure  for  the  life  of  the  lessor, 
though  he  expressly  reserve  to  him- 
self a  reversion  after  the  daathof 
the  lessee  Aeoordiagly  ,ft  iwa% 
held,  that  such  a  lessor  could  not 
be  received  to  defend  his  right  to 
the  land  npou  the  default  of  ihe' 
lessee,  all  the  estate  of  the  kjwr< 
haviag  passed  by^thede^iia^.i^^. 
withstanding  the  attempted  resei>> 
vation;  Witliam  de  Maundevll&^s 

ttiS&y  H.  8  RSy  TO.  S,  (]X*  o.' 

Umtf  Jokm  Pr9$t!har4  hwd  ai^ 
aa  estate  for  Itfo;  aad  tharefore.t^: 
have  construed  tlie  lease  as  a  de- 
mise for  tile  life  ot  Adathi,  the 
IcHee,  wsnli  kavS  btaillogMit 

•  WVWH||^"w ,  ^^ffw*^^^^*» 


"y 


l|be  p«4tit  t^^^hf^d'tis' t6^hfe  eoRstructioH '  of  tfaii  de^tf . 
I^riinfe  tire  lease  wis  'foV  A^  fife  bt  P^tcha/d:  '  Thi4  Wbftffc 
^f  (bii'^eiiik^  ah»  ^n/blguous.  The  covenant  for  quiet  eil- 
jbyttieifl!  I  think  alone  sufficient  to  create  a  lease  for  the 
fife  of  Priicharit,  But  there  is  another  way  of  looking  at 
it,  that  is^  for  the  purpose  of  explaining  the  former  part  of 
the  deed,  taking  all  the  parts  together.  Then  there  are 
words  of  demise  to  **  Adams,  his  executors"  &c.,  which 
shew  that  the  deiuise  could  not  well  be  for  the  life  of 
Adams.  The  rule  for  a  nonsuit  ought  to  be  made  absolute, 
iitile96  il  appears  to  the  Court,  upon  the  facts  before  tbeni; 
that  the  lessor  of  the  plaintiff  is  still  entitled  to  recover. 
We  camiot  shut  our  eyes  to  the  real  state  of  the  case,  when 
tbe  whole  is  fairly  before  us.  I  confess  I  was  bnce  o? 
twice  mditied  to  think  that  the  lessor  was  entitled,  but  now 
J  fLtn  quite  satisfied  that  he  is  not.  If  he  is,  it  must  be  on 
one  of  two  grounds — either  on  the  ground  of  the  payment 
of  rent,  or  that  the  legal  estate  is  in  Ftederkk  Smith. 
Upon  the  first  ground,  prim&  facie,  the  payment  of  rent  is 
sufficient^  but,  looking  at  the  whole  of  the  circumstances^ 
I  tbioLtbere  is  no  doubt  that  the  rent  was  at  all  eyents 
paM  nniler  the  lease,  whether  distrained  for  or  not.  It 
t^annot  operate  as  an  estoppel,  for  an  estoppel  must  be 
mutual.  The  very  circumstances  of  the  premises  being  of 
iiMiek  greater  vatne  in  1830,  and  of  the  rent  of  6/.  bemg  re^ 
^lired  it  the  lease,  are  dear  to  shew  that  it  Was  dislrliined 
for  under  the  lease.  How  otherwise  could  the  sum  of  6z. 
have  enteiied  the  head  of  either  party  ?  Then  aa  to  the 
Other  p6int>  there  is  ho  evidence  that  Oldham  Is  the  hetr  at 
law  6f  the  surviving  trustee.  The  mortgage  to  tJeetwood 
w$8  in  fact  several  years  subsequent  to  the  lease  to  tb€ 
tlefendaikty  and  tbeit^ore  t»»not  affect  faia  older  tide.  The 
other  lessor  «f49ire  plaititiflF;  Anirtm  J^ckard^fB  cMtnin'g 
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Doe.  d.  Langdon  v>  Rob,       .•>.:«:• 

Doe  d.  Langdon  v.  Langdon. 

A»  I 
Rule  liAd  been  obtained  in  these  actions^  calling  on  the 

he  stayed  un-   lessor  of  the  plaintiff'  to  shew  cause  why  the  proceeding  iii 

til  ihe  pay-  ||,g  ^^^^  ^f  £)oe  V.  Langdon  should  not  be  stayed  until  the 
mentor  costs  •      i*    .         '«  .  nk  -n  •         t 

of  a  former       costs  of  the  other  ejectnient|  Doe  v.  Roe,  were  paid.     In 

fcr  .?Se.  ^-  V.  Roe,  which  wa.  .  prior  ejeclment  for  recovery  of 
when  in  the  possession  of  the  same  premises  by  the  same  lessor  on  the 
the  p/ea  has      same  title,  the  parties   had  proceeded  in  it  as  far  as  the 

been  filed,  and  filing  the  plea  and  preparing  the  draft  of  the  consent  rule, 
the  draft  con-    ^      \  .    .^  ^      ^  j. 

sent  rule  but  the  ooDsent  rule  had  not  been  entered  into. 

drawn  np  \  .i  \(\ 

but  opt  en-  .  ,         .  t       I    ■ 

tercd  into.  Btfrstow^  in  Micl^aelmas  term,  shewed  cau«q«  ,.,T\^pf^\p 

pf  practice  is,  that  the  proceedii^s  in  a  sci^oik)  i^i^nim^ 
are  stay ^  until  payment  of  cost^  of  tlie  61:9^  .wUc^^  tl^^^fiiif^ 
has.had^lQgal  termination,  ^ereb  tJlN9.fan|W  si:HtiiAi3!¥f 
flF.^v4^«S^,  •  X^e^9  .mMijt  .Jiavp  bew^jsq^pe  .Wi^tm^mnifi 
jfracj^icp.oif  .ttie.,pan  of  th«, lessor,  ti^,8|aj,4)ie4i|ti|^HI<yd<IIW 
\yl^f:e,f^fife,  |ia^  P<^  bfiWieveft  a  |ti[»l  i9„tb^j(qr/pfi^(jaftm^ 

The  defendant  should  have  taken  some  proceedings  which 
he  might  do,  although  the  consent  rule  had  not4ieeatdrAWi} 
tf  pj  He  might  h^ve  carried  'thai  kttloti  on  to'  a  non^hVpSf 
The  present  application  is  therefore  premature.  *  • 


II 
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I    ::   t  ^l 


■•  til. 


he.  incurs  no  responsibility  ;  and  lher«^fl  bffi  ))y  j»h<>pri)[>Mr 
ine^^hf|^,|(9^^ei;[,ff|^ion,  in  effect  practices  a  fraud  on  the 
Court.  This  principle  was  decided  and  acted  upon  in 
5int/A  V.  Barnai>dUti»ni^).'''  TM^  the  lesbor.ihaving  brought 
two  ejectments,  in  neither  of  which  he  had  entered  into  the 
consent  rule,  brought  a  llltM,  and  the  Court  stayed  the 
proceedings.  [Barstow^  That  was  the  case  of  a  third 
ejectment.] 


I    t  ' 


• « I 


,,Per.Ct?WAM.-TTJbe  principle  of  that  c^e 9^^ms .to J^e 
ijp  ^9^9,t,.  ^and  therefore  the  rule  mu^t  be  nwl^  iibfQlM^* .  .1 

1  Rule  absplu^.  .  ,  .  . 

.,,  ..^•.   .  (a)  3  W. Blacktt. OOi.     ■<        -\\    ,    .W 
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Rule^^bspluM....         '     ^'  '" 
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,.     ..,...-..  ..  .   ■•■■    y- 
Eno^EH&ART  v.  EvilE  a^d  £l>:WAftA8tf.     ,;!  .  >. 

Debt  on  recognizance  of  bail.     The  declaration  stated  a  oertifictittf'' 
ttiM  thJ  defendants  had  become  bail  or  pledged  for  A.  B.,  for  eMbutkin 
VklHi'bbHiSeht^'  that-  if  A.  B.  shoutd  be  convicted  in  an  iion"unde*"i 
%<itl6W*flfeifi("d^p^hding   agdinst  him  at  the   siiit  of  the  ^4,0.7, 8.9, 

.  .      '        <    need  not  be 

^itltiff;- afitd' <iiUotifd  not  ^ay  the  damages  adjtidged/ or.noticedin  a 
fen«er'MA*^f,  tte'satiid  shoald  be  made  oIf  thew  iand^  declaration  on 

ajadgment 

^d^«trdtt^,'dhd  l^yAid^ro  the  use  dflfae  plaintiff/^pfblit  signed  in  va- 
ftfttrp^  WeifdUn^J  >liHd  lliat'iilffhou^h  the  t)Hlnttff  after-  ^^Sdeclara- 
^r«d]  tliat  isr''td'^,^ih= /ff/hry'ifeym,  ISfWff;  4,' iri't/it  tionuponsuch 
Klj'K'r^C^Vey^  '^dMst^i; 'B.  T8?a  ^vHertbf 'hfe'^ab'ton^  Si"ft^^^ 

i\'\\i\'(/  p''»''nho')  )inn    j*'!').-  j'  »^  -»    ♦;»:».  li'in'ij^  tir»:i'.i  M  »»»  jH  .    should  Ee 
stated  to^e  of  the  uKv  on  which  it  was  actually  ohtained,.  and  not  allfffed  to' be  of  the 

ttrtWfedlng't^J*'!'  i^*'^'    •./•»  I«J  »'•"'•  •   Jill  I'yi'o'h."   .'n.C-:'.n\   »'»^ 

uLoYft-W^ft  JJ?^8rff^>.f*?ffR^i^^  of'!^^  fi«*  day  of  the 

loiIOwiDg  term,  tiie  record  snoula  be  so  framed  as  to  shew  that  the.  verdict  preceded 
thejadgment,oiii)i^aKMq  oioh*i:)HJ  2;  nu:.^*^,'iW('ie  Jn^-^ja  n.  I 


ills;       viMleil,>:phiifif^  patbt'/^^'VikJoH*^ 

ipiiii'^the  dfeinlfli^ai'drA'riiMtordd  kidiielf^ '^I'qlioci^^iiibtMf 

priucipah    To  each  plea  the  plaintiff tta^KedvtliilJttravit^ 
wtfve'  Pd^ordft  <  ^fthe '  nMOg^mnoi^  ^ah(i  itefabvaryi  of.  thi^t  tsr^a 
of  £ait6r  Md  Ttiiiit)!<  tertmi  ft  JFii//^  4;  t eapefati^,  ttttrtni^j 
tfae'ttttMinet^  of  the  fe8pe<)tiine''rGflUry<aiidi  pmyt^  thaKifae^ 
same  might  be  iitftpaeted  by  (iieOourt.    Im  Bmit^^heinli 
the  recogaitance  roll  and  the  judgwdnt  roll'  werapratolM' 
'm  Coort,  and  it  appeared  in  the  latt^  that  the  diairuii^a 
waa  returaable  00  the  15th  April  (i«  €k  the  £rtt  d^f  of^ 
Easter  term),  and  in  the  postea  it  was  stated  that  the>aietioii< 
was  tried  on  the  5th  February,  when  the  plaintiff  obitaioed  < 
a  verdict)  that  Patie$on,J.,  before  whom  the  cause  was 
tried,  certified,  according  to  the  statute  in  auch  case  mide 
and  provided (cr)  for  execution  on  5th  March;   and  that- 
judgaaetit  was  therefore  signed  on  the  15th  March.  ^ 

The  Court,  considering  that  die  declaration  on  the  re-»  * 
cognizance^  which,  in  conformity  witli  the  old  practice  as 
to  jadgments  signed  in  vacation,  stated  the  judgment  to 

(a)  i  WUL  4,  c.  7,  s.  2^  by  which  the  som  found  by  such  verdict;  in 

it  is  enacted,  ^  dnit  in  all  acdons  all  which  cases  a  role  fbr  jadgmeiit' 

broaght  in  either  ofthe  said  Courts,  naay  be  given,  costs  taxad»  a4d  ^ 

(his  maJesty^s   courts  of  law  at  judgment  signed  forthwith,  a^d  exr  j 

Westminster,)  it  shall  be  lawful  ecution  may  be  issued  forthwith 

for  the  judge,  before  whom  any  or  after^vards,  according  to  the '' 

issue  joined  in  such  action  shall  be  terms  of  such  certificate,  'on>'«ay '  * 

tried,  io  case  the  plaintiff  (herein  day  in  vacation  of  tAcait»  find,|t|ie 

shall  become  nonsuit,  or  a  verdict  postea  with  such  o^rti|icat^  as  a  . 

shall  be  given  for  the  plaintiff,  to  part  thereof,  sh^U  be  entered  of 

cerdfy,  ixnderfiis  hand,  on  the  back  record  as  of  the  day  dn  ^^idi'ttU '  ^ 

of  .te  reoard^'  at  any  time  before  jodgaianiJBhaH  be  signed,;  althai^  V 

th^  end  of  tbe  ^tjngs.  oi:  assises,  the  distrMigas  ji^raiOf^  or  ^heas  [] 

that  in  his  opinion  execution  ought  corpora  juratorum,  may  ^ot  "be 

to  issue  forthwith,  or  at  some  di^  returnable  until  afte^  such  day:   ^ 

to  b&  bsinibd>in':sbch  :«ertifioate,  '  pre^id^d  4v^a^^|<thKt' ii^h^H-be:' 

and  subject  or  not  to  any  eondi- .  iavtfiA .  for ,  the  parl^  ea^itM  Itp.i 

tion  or  qi^ciUiicatipn,  ;and  in  case  such  judgment  to  postpone  the 

of  a  verdict  for  the  plaintiff,  then  signing  thereof,'' 

either  for  the  whole  or  aay  part  of  .  .  > . 


]$iH?ititfi9AaT) 


£DW4&P9«i 


hoiofiMUa^  ij^mi  was  «#ill9Utl«ne4<})y ttbe  feoQrdijgrtAle^        1999/ 

aho#ii  .toiil)h^''€ati^arjrbii.". :..  'm'-  c  >•<}  •:  •■  •  i 'i  .i..ii  ••  .., 
•Obd thill I7tb ofyMiVffi.TiauntQnfin  i»«de.&nronde«r.lli9t  tibQ- 
jf^aiAliff  sil^utd /bave  leavp  tbeq^nd  tbededaroUoni  iaaiiQj. 
and  recordv  upon  payment  of  coats*.  The  plaintiff  afenended* 
tfaei  deeteratloQ  :in  tbe  preaent  actioD,  by  stating  that  the 
jtidgDlcntwas  obtained  an  tbe  Id'th  day  of  March.  .  • 

In:  Trinity  term  last  The$iger  shewed  cause  against  the 
rule  Jiisi  to  enter  up  judgment  for  the  defendant;  and  tbe 
record  and  aotended  declaration  being  produced  in  Court, 
hie  •conieiided  that  the  proceedings  were  now  regular. 

^3ldmml,coaXTkt  applied  to  tbe  Court  to  r^acind  the  order 
ofi  TViUftfoity  Jm  ftothorising  the  amtndmcat;  and  Mnleiided 
that  the  certificate  for  eiecution  in  purauance  of  1  WiUk  ^ 
c»  7»  8^  3^  should  have  been  stated  in  the  declaratioD. 

By  the  Court  (ri).— 'No  such  statement  is  aecessary, 
as  the  Court  will  take  notice  that  a  judgment  may  now  be 
signed  in  vacation ;  for  by  the  dd  section  of  the  I  Will.  4, 
c»  7f  it  appears  that  a  judgment  signed  in  time  of  vacation, 
by  virtue  of  the  2d  section  of  that  act,  is  made  as  effectual 
as  if  it  had  been  recorded  according  to  the  course  of  the 
cQittmon  Iaw» 

The  record  is  erroneous;  for  the  judgment  is  stated  to 
be  of  the  15th  March,  the  postea  and  return  of  tbe  dis- 
tring^  Juratores  being  stated  to  be  of  the  15tb  ApriL 
Thfi  record  most  be  amended ;  for  as  it  stands  at  preseot,  * 
the  judgment  does  not  appear  to  be  upon  a  finding  by  a 
jury.  The  plaintiff  may  amend  the  postea  in  the  action 
ag^inat  ul«  J3,  upon  payment  of  costsi  smd  .the:  dt^feddaol  r 
shall 'be  dt  liberty  to  plead  de  novo. 

Rule  granted. 

(a)  LUtkdaU,  Parke,  and  Futteion,  JJ> 
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MEMORANDA. 


;  •  •THJ:  Juagment  of  this  Court  in  ^arvalto.pff4,,(0((f§f^ 
0    >4l9^i<lia^^'V4  J3l(r/}(a;i|re,  vol.  1.  700),  was  affirmed  in  the 
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U  ; 


^       '^BiithAqu^  €lMimb^/  23;  June,  1834.    Fid^ili;4id^iii. 

»      'I'.         «       f»«tf{    M 


\.i  I,  , '^i  1'^-^  {y^^pr  ^^^^''  i^.  pendiug  in  the  Exoliei|ii6r  ClMNttUr 

'•  xUjpimilliejiidgaieiit  of  this  Court;  in  Doe  d.  Galttni  V.  (j|i7- 

'•lJnLatite,6\9 
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PRINCIPAL  MATTERS. 


ABATEMENT,  609,  (a). 

ACTION. 

I.  Form  of  Action, 

/^ninittpaii6Tcase,Tide  Assumpsit,  II. 

itiAiDl^INiSTRATION. 

1 .  If  it  be  the  dut^  of  A,  to  take  out 
I  lcy»ts'of  admniitratioD  to  B.,  AJa 
•  setileinent  by  estate  in  Dale,  where 
the  estate  of  B.  lies,  is  not  vitiated 
by  showing  that  administration  was 
taken  out  at  the  sole  instance  of 
the  parish  officers  of  Sale  for  the 
purpose  of  transferring  the  settle- 
ment of  A,  from  Sale  to  Dale.  Rex 
V.  TnkMiMis  of  Great  Glenn. 

Page  91 

ADVERSE  POSSESSION. 
See  EviDBNCE,  4,  5. 

AFFIDAVIT. 

1.  The  county,  in  which  a  deponent 
is  twom  to  an  affidavit  before  a 
commissioner  for  taking  affidavits 
in  the  King's  Bench,  must  appear 
in  the  jurat.      Rex  v.  Cockskaw^ 

978 

S.  The  Court  will  not  enlarge  a  rule 

'  for  a  criminal  information  in  order 

that  the  affidavit  on  which  the  rule 

was  obtained  may  be  re-sworn. 

Itnd. 

VOL.  II. 


AGENT. 

And  see  Debtor  and  Creditor,  1. 

I.  PrrcUy  of  Contract. 

L  Where  4*  in  bis  pvfA^hame  depo- 
sits with  his  banker  C,  the  pro- 
ceeds of  the  sale  of  the  partner- 
ship efiecti  of  ^  vnk  B.,  A.  and 

B.  cannot  join  in  an  action  asainst 

C.  for  the  amount  unless  it  be 
shewn  that  the  deposit  was  made 
by  A.  OS  agent  for  th^lirm.  Sum 
tmd  otker^  y^J^ond  and  another,  608 

2.  Therefore  C. 'Cannot  be  sued  by 
B.  as  surviving  partner.  /Atflf. 

3.  So,  where  A.  is  ship's  husband 
and  A,  and  B.  part  owners.    Ibid. 

ALDERMAN. 
I.  Election  of,  see  Corporation,  1 . 

ALLOCATUR. 

See  Costs,  5. 

AMENDMENT. 

L  Of  Pleadings. 

See  Ejectment,  4. 

1.  Under  9  Geo.  4,  c.  15.  322 

II.  In  Orders  ofRemooaL 

2.  Where  in  the  parish  of  Dale  there 
are  several  townships  not  separately 
supporting  their  poor,  one  of  which 

3l 


354  APPEAL. 

is  called  the  tomuhip  of  Dale,'an 
order  of  removai  Uirecteil  to  the 
cliurchffartleiu  and  overaeers  of 
the  lavmthip  of  Bale  may  be 
amended  by  the  sessions  Jnt*  nn 
otder  directed  to  the  cburchnar- 
dem  and  overseen  of  the  parith  of 
Dale.  Res  v.  JaiabUaaU  of  Biiw- 
iry.  103 

ANNUITY.  459,  n.  («). 
And  tee  StaIip. 


APOLOGY. 

1,  Where,  afler  noEjce  of  declaration 
in  an  action  of  slander,  the  defend- 
ant ligna  a  paper  CDMaiaiiig  an 
apolc^y,  aiid  a  «tatemept  that  at  hia 
request  the  plaintiff  had  consented, 
qn  bia  paying  the  coats  as  between 
attorney  and  client,  and  making 
such  apology,  to  stay  the  proceed- 
ings thereon,  and  notice  of  trial  is 
accordio^ty  countermanded,  the 
Court  will  require  the  defendant  to 
pay  sudi  oojitB,  and  empower  the 
plaintifT  to  sign  judgment  aa  for 
want  of  a  plea,  bi  case  of  non-pay- 
ment of  such  costs.  Vardretv  v. 
iJroo^.  935 

APPEAL. 
I.  Npticeo/frial. 

1.  After  an  appeal  entered  an^  re- 
spited, and  notice  of  an  intention  to 
try  at  the  second  sessions,  at  which 
sessions  the  appeal  is  again  respited 
at  the  inst^cp  of  the  ftppellant,  he 
is  not  bound  to  give  notice  of  his 
intention  tq  try  at  tl^e  foHoning 
sessions,  unless  such  notice  be  re- 
quired by  the  Tulea  of  the  particu- 
lar sessions.  Rex  v.  Jutikei  of  lie 
Wnt  Hiding  of  Yorhiire.         3D0 

S.  In  the  absence  of  evidence  of  the 
existence  of  a  rule  retjuiring  such 
notice,  the  original  notice  of  trial 
will  be  considered  sufficient  to  en- 
litk  the  i^ipellant  t«  lity  bis  appeal 
at  tk^  tbiid  seaaiona.  hid. 


ARBITRAMlBNT. 

APPRENTICESHIP./ 

'    jyPPURTENANtiES.   ■ 
See  Easement,  1.   ' 

ARBITRAMENT.        '■■■-' 

I,  Appoinlment  of  Arfitrafdr.''  I 

i^fldtfC  UliPIKE.  ,[ 

] .  After  a  submission  by  deed,  a  ocw 
arbitrator  may,  with  the  assent  bf 
both  parties,  be  substituted  by  ^-.r 
rol  in  the  place  of  cme  of  the  an- 
ginal arbitraton,  /»  lit  matter  uf 
arbiiratioii  helxeeen  Tunna  and  Sifd. 

aaa 

S.  Semile,  tkmt  audi  subuitutian 
would  ooiuti(ut«  «  MV  aubnunton 
by  parol ;  and  that  aa  award  iiadiV 
sucti  new  submission  could  not  be 
enforced  by  attachment.         lUd. 

II,  AfitiorUy  ^ArkHrfdv- 

f.  An  Mbitmtai  to  ndma  »  Pupate 
ai  to  the  amount  of  rent  diu,  Kid 
alao  as  a«tioa  of  fefitevjft  (ibe  : 
wwita  «f  ivhish  iTO  iDvpl¥M  in 
tb<tt  dispute)  are  referi^dt  bH  ■> 
authority  to  awnrd  •  M«t  9r«Ma- 
•ua.    UtmiMg  v,  fAuwAy.      m 

III,  Emtwt  ^drkHrmr.    ; 

4.  R«Aiial  to  bear  evidenofr.    -  9il, 

IV.Atoanf, 

5.  A  letter  from  an  arbitrator  ad- 
dressed tq  the  pitrti^q,  in  which  he 
says  "  To  meet  the  circumstances 
of  the  case  in  a  liberal  manner  I 
prapau  that  B.  shall  pa^  A.  l(H., 
ii  not  an  Award.   Lack  t.  FuUiamg. 

a.  The  pay 
therefore 
an  action 
(lent  cam 
ing  the  U 
self  of  tl] 
ftuther  d( 


7.  A  motim- M  Mt'Wtde 'an  award 
under  a  judge's  order  must  bo 
made  vtmm  the  itPrtni'ttWt  after 
the  makiifg  oi  the  anfrd,,  aldiough 
the  arbitrator  demands  an  excessive 
fee,  and  a  copy  of  the  anard  is  not 
in  conse^ju^Bce'  AbtiiiaeU ' By  either 
[uurly  utuH'^  ik'"  day«  bevrc  the 
time  when  the  application  is  made. 
M' Arthur  V.  Cai^Mt.  446 

iSir'  ,4gr€f«ifitl  to  enitirge  Time. 
8r<Wllclrft  the  time  Ibi  making  an 
Bi«fd  is  MiUrged  by  agreement, 
'tlierB  being  no  outbnity  for  svch 
.anbrgement  ic  the  original  sub- 
inksion,  the  new  agreement  must 
ibemade  a  rule  of  Court  before  an 
LiilIwihmeBt  can  issue  for  non-per- 
itbraMDce  of  an  nward  made  during 
die  enlatigeil  period.  iVArihurv. 
CakfAeil.  446  (a) 

ARREST. 
■Aii4*te  Falu  IiiriusovMBiiT— 

Con^. 
1.  A  party  is  not  justified  in  arrest- 
ing fiw  B-  debt,  of  which  he  has  not 
M  the  time  of  making  the  arrest 
sotne  ovidence  besidea  his  otm  per- 
BOMal  knowledge.   Griffith  v.  Poin- 


ton. 


673 


i.  Therefore  a  ptalntifF  arresting  for 

A  hrge  stmt  t£  money,  and  baring 

9t  tb«  time  of  the  arrest  evidence 

only  as  to  a  amall  portion  of  the 

to  be  liable  to 

.  3,  c.  4C,  s.  3, 

ne  pf.the  trial 

given  of  an  ac- 

tbe    defendant 

to  the  arrest. 

Ibid. 


corpus  obtained  tty  hiraself.     Ibid. 


ASSUMPSIT.         mS 

[Ski'ThaUinlfl' Or  hts  officer  cannot 

]    'JUslify'thi»  rCTnwrat  wf'a'  priaoner 

I  I'to  ga«>'-wlthin'  34  houi-s  of  the  at' 

,  ■  i^csl;  a*  uptrn  it  refssal  10  be  carried 

;    ito  some  nmrenient  dwelling-house 

of  lili  «wn  noftiination,   withont 

'shewing  that  the  prisoner  was  re- 

'     anvUed  t«  nominate  such  dwelling- 

littuse.     Simpsaa  v.  Rettlon.         6% 

6.  In  an  action  for  a  malicious  ar- 

.    rest,  tba  jury  majf  imply   malice 

fVom  wont  of  probable  oauae ;  thia 

inference  however  is  an  inference 

not  of  law  but  of  fact,  which  the 

jury  are  notiomrrftodraw.   Mitch- 

ea  V.  Jenkmt.  901 

ARREST  OF  JUDGMENT. 

1 .  Where  in  an  action  for  slander  the 
deciarat ion  alleged  that  the  defend* 
ant  had  said  of  the  plaintiS*  that 
he  had  set  fire  to  his  own  premises, 
(innuendo  that  the  plaintiS'  bad 
been  guilty  of  wilfblly  setting  fire 
to  the  premises,  which,  whilst  in 
his  occupation  had  been  destroyed 
by  fire,)  the  Court  will  not  even 
after  verdict  presume  that  the  jury 
have  found  that  the  defendant 
meant  to  impute  to  the  plaintiff 
that  he  did  the  act  unlawfully  or 
feloniously  as  well  as  wilfuUy. 
Sweetapple  v,  Jette.^  S6 

X.  Nothing  more  will  be  presumed 
after  verdict  than  was  necessary  to 
support  the  allegations  in  the  de- 
claration. Ibid. 

ARSON. 

S«  Arrest  of  Jcdostent,  1. 

ASSIGfiING  BREACHES. 
See  Botiii. 

ASSIGNS,  779,(4). 

ASSUMPSIT. 
:I.  IVkcri  the  propeffom  iifActi<»u 
t.  WlMte  a  private   act  ^vea   tb« 


truatees  of  a  river  navigauon  power 
sue  for  arrears  of  tolls,  "by  ac- 
3l2 


1 1 


I   ( 


•  I 


B36    "ivnrTAGHMENTll.l 

'    iubipsMt  wHl  liel-  "<t(i¥lktt^il  Oorp- 

II.  Far  MMefhttd'9Hd  rkieioed. 

2.  A  party^iffrh6'1h  tHci^^lsliaracter  of  a 
.  tCiervantiia  A  d^btATfCe^ve^fiiioney 
.  .tii»mili)»  ii»fiat€ii;ntQT,4}j§fhai;gf  "the 
.1  fMati  /i^nol  I  liable  tto ,  be  >9sM«d,  by , 
.  .tb^}  crediHir,  aa4ia[ec^iver of  .ip^ey  I 
I   'iU}M9tix»e.  -HoweilMt  B^it/.   081, 
t8.!ialiid8ms,0  bilLiOKi  IJ,  JQ.tb0CAun-. 
( ,  i  tnr;  )iiMikiiig  iri  fHiyabto  <$t  iibe  bpuse 
t.   jif  Crin  liondon,^witb<)iut  authority* 
fn«a  €;    Bi  aocc^  th^  bill  in,  this 
fbmi .Tfitbout givjng.notice, to  Cor ' 
'  pioviding  foir  the  bill  at  C.'s  house. 
jCiJMgooiiitfi9>tlie  biQt  wbieli  upon 
iibeeomlqgtdite  is  pres^ted  by  the 
Jraldeif  to  C,  who  pays  \i  under 
the^silMositioathftl;  the  bill  .90  pre- 
kented  was  another  bill  of  a  diner- 
w  6nt.>MBioui;it. and  date  dcav^.by  B. 
j"-^ €A)  and .  laccepted  •  by  himself,  and 
"tididnbft/diaeover'his  mistake  until 
a  fortnight  aftevwords,  when  the 
otbsr  'bdl  ttas  presented.    B.  be- 
eohm  >baBkrupt:-^e]d>  that  C. 
(•  eouki'flotneoovor  against  A»  in  an 
'action  for  money  had  and  received. 
Davirs  v.  JftUsmi  and  another,  709 

4.  But,  semblcy  that  if  J,  himself  had 
received  payment  as  holder  of  the 
bill,  for  his  misconduct  in  making 
the  bill  payable  at  C.'s  house,  he 

would  have  l>een  liable.  Ibid. 

... 

.  III».  For.  Good$  said  and  delivered. 

5,  A.yB. flttd  C,  execntor»of Z).^  sell 
'  tgodds '*of  thdir  t^statot  to  E.^  th^ 
'  ^Hce  lb  be  p^id^oC,  ^  be  by  him 

dS^^n-ibuted  amdngthe  creditors  of 
'  D.  The  three  executors  ma]^ 
witb^ift  ^a^  ^Ff5>i^l  90fij|i|,^aintaiA 
indebitatus  assumpsit  '(or  debts 
iigafiAsf  k  "PMrmihiPisitfson.   I 

(J  /      i  I 


•  I 


■«     I  ■   !.H{    liM 


See  Eyfert'W*JNi';^'6'-^€ds'r»^fARBi(.  iriMh4^..WfnMi*l^i)tQoMy//i5rtyr^#  on 


And  see  Field  v.  Besant,  207. 


ne  may  set  oil  the  full  amount  of 
his  bill  o£,£03te ,  M,  t^ed,  without 
deducting  fr6nl4!liA^*amount  the 
^co^t0v'dr  ta^atito»Apsyable\)by  Aim, 


.,.^l>^idefijn4||nt^tbif;  mMVP&^^^ 

T*'*     A    '{«)   7')1rii 


4wJa^||tioi>.pj[:^,fi,t(fti:nextS  Ml  of 
costs  at  the  instance  ^vj^^^jfnrd 
painty,  who  ipakes  the  appication 
sinlply  for' Afe  pollaferal  purpose  of 
reducmg  the  bin  so  low  as  to  make 
him  a  bad  petitipningr  ^creditor. 
Clutterbuckf  assignee  of,\Gingtly  v. 
Coombs.     Gipgel  v.  m:hols.  ,  f  209 


II.  JJen. 


Ir 


iv'iJ  »h. 


S,  A.  the  attorney  ojT  B^  mi,.\^t^ded 
mortgagee,  has  no  lien  as.^aif\i|t  C. 
the  intended  mortgagor,,,li;i^^the 
costs  of  preparing  dip  mprtgage 

upon  deeds  d^iver^  )^S(  Qrii®  %-% 
and  by  the  laitei;  Ifaiidv^Mi^i^Vfsr  to 
A.  for 


Blfmer, 


r  the  purpose  of  inve^^jgffting 
title,      PrfUf  v..  Vi»(^4t^and 


\U\.i  . 


455 


III,  Privileged  CdmrnunitatiM. 

4.  An  attorney  is  bound  to  ffive  evi- 
dence of  a  statement!  imade  by 
himself  to  the  adverte  'ptsirty,  by 
the  direction  of  hiS'cHent^  mipdm, 
Gent,  one  fya  ■  v*  f>»mi      ^>jn  1 3 1 0 

See  Arbitrament. 

...  .',;>  .VI 

'  '\i^'uatttt^6f. 

the  .b^e^  •  iSrar^bitd  orArr#  v. 


1. 


time  of  the  deposit  it  had  D^en 


BARONIAWOIFEME. 


BIIJ1.S-IAND)*«3WES.   m7 


dechred  iikiCH^iir4sL  should  not 
be   payah)^')fi3^/V,,f\  cfriain   event] 
,,^y^hj^  ^^d  not  ^happen.     Edwards 

lo  Jfifiofiir,  ]|jrl  ',[\\   fto  Vi^.  ^^iwu  -h\ 
UKuUn,  '^>'>f.a  ^*,WfVV^o  ilicf  .i,[        , 

',  ^bankruptcy  of  jB.  -^Ir^  teVtrfiiate 
:f'[lf;WH^Vio'i\\sU^  tb'tfie^  adtiU  of 
\''%'f<^''ibnhmAM'''Vt^^  V. 
^''^[^Lafigle^.   '-"•-•    »■•'   ''-    ••'""«69 

.u.nirM  ij;  ^Casettpdn  stct.  72. 
.  /  ^  >  ./> :  i^Kitpfifed.  Omenfdp,) 

•  '^^  If  i^.,  the  true  owner  of  goods  in 

the  order  and  disposition  of  B., 
demand  thetn  from  B.  before  he 
V.'^'^dWtntts  an  act  of  bankruptcy,  they 
'\  ^WxW^bt'pAs^  to  fi/s  assrgnees,  un- 
'^'''dW'6y3ei>;  4,  c.  16,  d.  73.  Smith 
'r^'^^.'Tbppihg.  421 

» 5r.  'The^fttrrtrflire  of  a  coal  mine  is 
**^  ,^6yerty  of  which  the  party  who 
-'•'Wrki/the  mine  is  the  reputed 
\''^' owner,*  and  which  upon  his  bank- 

*  '  ^  ruptcy  will  vest  in  the  assignees, 

^nSder  6Qeo,  4,  c.  16^  s.72.  Coombs 

and  others  v.  Beaumont,  235 

-I  f  i  ■» /li.  . 

y>i   •,!)(  .IIL  'Com  uj^n  sect*  82. 

Y_( I  .7  \i\i\Frottduknt  Prefgreace^J 

,\4%\\'tA   pnoftrenoe  .  by .  an   insolvent 

o  1 1  trader  4o  .a^|>artieiilar  creditor  is 

not  fraudulent,  if  originating  bond 

fide  in  the(U|^i^}^of  the  creditor, 

Morgan  ana  others ^v,  Brundrett.    . 
.v/Mifl.iihi.' f    J  c*.  28Q 

IV.  Case  upon  sect,  92. 
(Exideficf  gf/^kruptcy.) 


-?.nr6Vi»^,  a^ainCk^  Wr  Wfl»  'rt^^i^path 
\\. mother  V.  5a/^er  and  wife.   ...  .,,^55 

^V '  Thd' ' « to'M«i}^  <  'oP  whit)  I  is '  called 

v/'  d6h^sfirig'df  M^rfyiirWhiM  the 
f  'fegBrov^nehshtp'kf'iii'irfUeini^tlMhigh 
''  held  "fb^  In^r  beriefit,  iMnnbt,'**!  a 
-  "  c^r<  of  9aw,  ^fiebt'tbe-  opehitSon  6f 
^  the  «fis^arge  of  the  bttaband  mder 
the  Insolvent  Debtors^  Act,'  (br  of 
liis  bai^kruptey  and  certificate^)  in 
extinguishing  U]eaAte«4iuptiai'debts 
of  the  wife.     If  it  eouidr  tbfr  «i(ist- 
ence  of  such  property'  should  be 
replied  'specwliy  t(>'a  pleaitMNling 
up  such  discharge  &o.v  but'wi6uld 
form  no  objection  to  afi^h  plda  on 
demurrer.  .''.'•.  Ibid, 

3.  Husband  akcie  fnayjoiflkoai  te- 
nant to  the  prfficipe^  in  bvoRecBivery 
to  be  attiTered'of  tlie  wi&'^>iland. 
Doe  d.  SflnUh  v.»  Birdi  i  i  •  «  r  679 
4;  Such  recoirery  witt  bind  itlw*  wife 
and  he<rhifrs,iJmfesateVers8dif»ith- 
in  twenty  years  after  coveblure  de- 
termine. •'•:•'  Ibid, 
See  Powin. 

.     -.        •  ■  i       ' 

BASTARD  EIGN^  ^02,  (6). 

B>E1(BR  ACT. 

1 .  The  Beer  Act  (1  JViU,  4,  c.  64,) 

does  not  abrogate  a  cu^oiii'  in  a 

boroug^t.  that  no  <9i^  -.fh^l  .^11 

beerowithioT^Ue  :^qrptiglvfi[»fi^t  a 

,,;  ifir^ent^ni   lipep^.jbyi  .rt»^.,«R^yor. 


,>.\  VTi/t.iL'I  illi^cJ 


>J  \r. 


f 


'.Tnj 


/   .! 


^'  I.  Stamp. 

1.  A  bill5>f.exchangfi,.,p»rporting  to 
be  pkyabfe*  tWo^ftldnlHd  after  date, 
is  pi*^^riy  ^aVnped  wit&  the  duty 

"^  %f'<l^wJl^opUhii'^oIi^ttit^^dun|  |Hnh»pQwd,#n  W^v^yf W^. i^V .^o 

vnwiths  After  flate^  jh^HJifift,  ^t^sued 


^''il.  By  a  discbargfe' *iiftd'^^HJ*iJ' *nsoli 
•^^^  %inflifebBW^fet,'fl^lky»6(*i6aeie4 


'^'^^  j^4'^'miiy  iBh^d[>  iCnaodb  nojt 


658    BIliLg  OF  LADING. 

before  thf  >()ay.  qi|  nViph  it  bear^ 
date.     WUfiamson  v.  Gofrat^,      49 

2.  A  promiBSofy  fiotei  jiayablfe  to  Ml 
M.,  without  the  words  "  order"  oil 

'*  beflt-ei*,^  and  whliqut!$iiy;indica4 
tion  of  the  <ifi|o> of 'payment,  is  noi 
a  promissory  note  payable  to  the 
bearer  on  demand,  within  55  Geo* 
3,  c.  184,  sched.  Part.  I.  Ckeet^ 
ham  and  wfs  vi  Buikr.  45  S 

II.  Action  on, 

3.  Where  to  a  count  on  a  promissory 
note,  payable  by  instalments,  aver- 
ring fion-payment  of  sueh  mstal* 
ments,  the  defendant  pleads  non- 
a88ump8it>  and  bfings  into  Court  a 
suni  of  money  less  than  the  amount 
of  the  itlstftlmefitSj  he  thereby 
admits  the  special  contract,  but 
does  not  admit  the  non-payment  of 
the  instalments,  except  to  the  ex- 
tent of  the  money  brought  in.  And 
if  he  atso  plead  the  statute  of  limi- 
t^lfond, '  he  will  be  entitled  to  a 
verdict,  unless  the  plaintiff  prove  a 
sufficient  acknowledgnrjeht  of  a  lia- 
bility to  pay  ^mething  ultra  the 
sUn^  brought  into  Courts  Reid  and 
another  v.  Dickens.  389 

BILLS  OF  LADING. 

And  see  Freight.  • 

1.  An  equitable  right  of  quasi  stop- 
page in  transitu  remains  in  the  ven- 
dor, notwithstanding  an  indorse- 
ment of  the  bill  of  lading  by  the 
vendee  to  a  person  who  advances 
money  on  the  seciirity  of  such  in- 
dorsement; but  such  right  of  the 
Tendoi^  is  subject  to  the  right  of 
the  indorsee*  to  be  repaid  his  ad- 
vai^ceB.     Jn  r^  WMtz^nthmS;     644 

%,  The  vendor  has  an  equity  to  re- 
quire the  indorsee  of  the  bill  of 
lading  to  repay  himself  out  of  other 
property  of  the  vendee  in  his  hands^ 
as  far  as  auch  dth^r  property  will; 
ext^«d.  Ib^, 

8,  Afid  if  tb^  iad<Ncaee|)ppiy«he  pro- 
ceeds of  (he  property  so  equitably 


U  ^opp?f},.Jn„fiWBitif,.^fl  pffflwfit  of 
,,.  ,j>ij5|deb^^t<^/ire.biWftp>h^|»f^erty 

, ...jliwd^,  |t^|[^, v^ii4p^,yi)f.;)iair||.ii|  lien 

..  ,uj)pi;iithe:i4i^^rpat.pt,tlv^,Y^§dfe  >n 
.  ..,  sup!}  Mhw.K^?!f>yvt,...,..  ^  -..[J  644 

*'  /    J.:.  .1')  .    •'.  1.  ••  1'  '•».''  ■^s*!.'  jnM* 

BILL  OF  'MIDDtESlfe:^^' 

An  alias  bill  of  Middlesex  may,  since 
the  Uniformity  q£  ^ro^ss  Act,  be 
signed  by  the  seal  usixldly  affixed 
to  a  writ  of  sttmnMftis*  Finney  v. 
Montague.  803 

BOND. 

See  231,  (a) — Evidence. 
L  Huggestim  qf  Breaches.  • 

L  A  bond  conditioaed  &r  (he)  pay- 
ment ef  a  sum  of  monfiyt  m  the 
end  of  fite  years^  with  half-^yearly 
interest  in  the  nfeaBtimef  with  a 
proviso  that  upon  defaJUk  in  pay- 
ment of  interest  the  prindifal  shall 
be  payable,  was  held  not  to  be 
within  8  &  9  fVilL  3,  e.  1 1,  s,  8,  as 
to  assessment  of  damaged.  '  Jdmes 
V.  Thomas.  663 

II.  Extent  of  lAabiiity  of  Obligor. 

%.  Obligee  cannot  at  law  recover  be- 
yond penalty. 
3.  So  in  equity. 


%Hi,  n. 

Ibid. 

f 


BOUNDARY. 
See  Gramt,  ,  j* 

I.  ConsirttctHin  of  Gfbm.' . 

1.  By  a  demise  of'  fend'  situatfe  at 
Dale,  and  now  in  the .  6ce(!Rli&tion 
of/.  S.f  lying  within  certain  tH)un- 
darics,  larid  within  fhe  b^vMlaries 
pa^c^>  though  not  iii  tfie  oiiciipa- 
tion  of  J;  8.  •  Dhe  d.  SmftJi  y:Gal' 
loway.  '  '240 

BRIDGE. 
L  B$mkn>rkpdteSl  • 

1.  A  eounty  bridge  iiaving  been 
washed  av^ayi/WiU^aller  passins  of 
43  Gep^  f,  9»  S{%  f  ebtn)^;wider  Aan 


iBOMMdN 


CONViCtlOK.       859 


'*^'  ^'b«ftrt¥;  flhdVVitfrolit  =h(it?W  Id  the 
V''>^Wnbff'4^f¥^6ri'  hf  aft  lidjdlhin^ 
^  ''t)«fWh,  purify  Wk*f  l!ie  dW  Wate* 

^ '  •   ^nhge '  d¥l¥  tfi^  H^^f  :^H*M,*  thai 

' »  '  the  County  i/^i^  Ufafcie  tb  i^piift',  and 

tlmi  this  was  not  a  ntto  bridge  witht 

itt/^^!^;H#^pf  Ib9t  ac^4    RfxVi 

Inhabitants  ojD^onBhitr, 


f 


SIS 


'I 


Ml! 


« ,-^ 


/' 


filllLDING  ACT. 

CAPACITY. 

See  Felony. 


Case,  action  om  The, 

Iv  Case  will  lie  against  a  landlord, 
'  who,  having  distrained  goods  sufH- 
'  ■  cient  to  pay  bit;  rent,  abandons  the 

>•  distress,  mid  afterwards  makes  a 
•  second  distress  for  the  same  rent. 

I>      Smith  V.  Goodwin,  114 

;  certificate  of  confor. 

MITY. 

See  Bankrupt — Set-Off. 

CERTIFICATE  OF  SETTLE- 
MENT. 

1.  An  old  certificate,  by  which  the 
parish  of  Dale  acknowledge  to  the 
ba)^ish  of  Sale  that  A,  is  settled  in 
Dale,  produced  by  the  overseers 
of  Si^,  oh  the  trial  of  an  appeal 
ij  between  Dale  and  a  third  parish, 
jpay  be  presomed  to  have  been 
originally  a  perfect  instrument, 
d^ough  the  allowance  of  two  jus- 
...  tices  does  not  now  appear  upon  it, 
part  of  the  document  being  torn 
off.  Ret  V.  Inhabitants  rf  Siaith- 
waHe,  847 

CIVIIi  DEATH,  498,  {b). 

,      CCHHIMONi 

Si^  I^Lost^i  Ac*. 


1     I 


eOMPOSlTfON; 

ISee  Debtor  and  CuEDiToa. 

CONDITIONAL  UNDER- 
TAKING. 

See  Apology — ^Covenant. 

CONSIGNOR. 

See  Freight. 

CONSTRUCTION. 
See  Grant — Statute — Will. 

CONSTRUCTIVE  SERVICE. 
See  Settlement,  2. 

CONTUMACE  CAPIENDO. 

U  it  is  competent  to  the  Court  of 
Chancery  to  issue  several  concur- 
rent writs  de  contumace  capiendo 
into  different  counties.  Rex  v. 
Blake,  Esq.  812 

2,  A  contumace  capiendo  may  be  i-e- 
turnable  on  or  after  the  essoign  day 
of  the  term.  Ibid, 

CONTINUING  BREACH. 

Doe  v.  Pritchardf  third  point.        489 

CONTRIBUTION. 
See  Bankrupt,  1. 

CONVEYANCE. 

1,  A  voluntary  conveyance  from  A.  to 
B.  and  C,  in  trust,  is  defeated  by 
a  subsequent  conveyance  from  J. 
to  B,  for  a  valuable  consideration. 
Doe  V.  Botter^L  64 

CONVICTION. 
L  Form  of* 

1.  In  a  conviction  under  II  Geo,  2, 
t,  ID,  ibr  fraudu>6nily  and  clandes- 
tihely  rfemoting  goods  to  jjrevent  a 


^60    CORPPHA'i'tOW. 

tlmt  tb,e  coqajJaiiuDC  U.^hi^j^iiiUpi'cl  < 
or  the  ageqty  bnUiff  p^.^^r^Mtof; 
tlie  Undlocdy  iukI  tb^i,  ihp.pArty  i 

Z)ajCM.  ,        w   A      ..1.  .34?9 

See  Stamm,  2-=^£9Chbat.    • 

I.  Surrender.   ' 

1 .  Copyholds  are  within  the  statute 
against  frauduleiit  cooveyanees»(37 
Eliz.  c.  4.)  Doe  d.  TumstiU  v. 
Boiierill.  64 

2.  Nothing  vests  in  snrrenderee  be- 
fore admittance.    Xex  v.  Miidmajf. 

802 

3.  Surrenderor  still  tenant  for  pur- 
pose of  services.  Ibid, 

4.  So,  for  purpose  of  forfeiting.  Ibid. 

5.  Surrenderee  not  affected  by  mesne 
incumbrances.  Ibid. 

II.  Fatfainrt. 

6.  Where  in  ejectment  by  the  lord 
against  a  copyholder  for  a  forfei- 
ture by  waste,  the  jury  find  there 
has  been  no  damage,  there  is  no 
waste  and  no  forfeiture.  Doe  d. 
Grubb  V.  TAe  Earl  of  Burlington. 

534 

CORONER. 

I.  Inquest. 

1.  The  Court  will  ex  officio  (j^uash  a 
coroner's  inquisition  in  which  the 
facts  of  the  case  are  stated  and  the 
verdict  found  is  not  warranted  by 
such  facts.  In  ike  matter  of  the 
InqiAation  <m  the  body  of  Robert 
CvUeyf  deceased.  *   61 

CORPORATION. 

I.  Corporate  Seal* 

See  Evidence.  .  .   . 

II.  Election  to  Corporate  Qficqs, 

I.  Where  tlie  rigbt^f  election ^of  an 
alderman  is  by  cmsM>ib  in  Ibbe  citi- 
jsens,  but  tlie  oourt  of  dderoien 
has  the  power  of  r^ecling    the 


t  fmnf,mUmned^A^4lMsalmakkiBd, 
u.  ^  J9ilM>lHiliQ9«iii«illl>to*Mtniu^  a 
■^r.  m^ifmmH  Umk  to  dioiMite  of 

1 1  i  Mfinm,  lbati<i0Mt>f  rQMmilmr>iiras 
•  \uchflif4iiy>fA^i^Mu99  yb^brdk9g  to 
^us^iiMmi  Iniiiwa^tffJAc^'bslnhe 
- 1  ujlW|*y|>l<tf(<lBlitgPWi>T  ted  wtKKjkaidMfy 

.  iOlipMt  JdAoK;  M^lMm^mpduMider- 
Wien  of  Lottdoju^':y\\i'\  .v  <\\v.\S\»126 

III.  Qquh^cUif^mtkld^tffbersrf 
Corporation,  ,.     , 

%.  A  meuibcrof  aniAcpi-pgri^f^ni- 
pany,  entering  into  ajcpntpra(^:frith 
that  comp^y»  pii«t  be4^Plf?4  >n 
respect  of  that  conUpict  a.sfrawer. 
Hut  V.  Manchester  and  Sa^ord 
Waterworks  Company/.  57 S 

COSTS,  1 

See  Apology.       ,»    I    • 
I.  Of  Indictment. 

1 .  A  public  body,  at  its  own  expense, 
prefers  an  indictment  against  [2^. 
for  a  libel  upon  B.,  one  of  its  c|fii- 
cers,  inthe  name  of  J?,  as  prosecu- 
tor. //.  removes  the  indictment  by 
certiorari  and  is  convicted.  .No 
costs  can  be  awarded  under  VSc  5 
IV.  4  M.  c.  11,  s.  3.  Rex  v.  Devy- 
hurst.  253 

II.  Under  43  Oeo.  3,  c.  46.'    • 
jfnd  see  Arrest, 

2.  B.,a  builder^  is  ^nployedd^yi^. 
in  altering  4^.'s  honaes  dutin^Hhe 
progress  of  ^.w^AA.tcmmtfir' 

'  mands  the  entploy/n^n^  wbrnnpon 
B.  requests  A.  to  appoint  a  valuer. 
B.  receiving  no  answer  to  b^  appli* 
cation,  eobipletts  Ihb  woii^  and  ar- 
rests^, for  the-^bok  amount,  but 
recovers  only  for  the  work  done 

Previously    tg.  the    countermand. 
*he  defenddrit^is^^tttled  to  costs. 
RMUeilvkMakmu,*  >        '>r.  AB67 

3.  AparkyiisfnotiwarvaiilediiiiiarraBt- 
>    ing  mnaibeT  >fi>r  «  dbblr«ff svhkb .he 

bwflioft^iatitba'itimsiof  inkingithe 
arrest^^HMB  Mdtacfe^jbaipdtei^liis 
own:  tfODMbameM;  aa^thm^  « 


C901«V. 

r,  ola«niaaiDidf  HK«eyii|lh<l(hhVfi^  at  j 
li>  tWlaiaib  t4  tnn^  MMM^'tMl^  as  i 
v^i'  tcin)»miaifaMft>il''(if  .tt««'iKtM«tit,  j 
< '^  3n(ii<lMW  «o>4)i'>lMW«\ijWM^>  at-  \ 
MJi[||dii^uitk«tiih«ortlm)Mf«t>«dine ' 
v^^ktUenn  l««  ■miiMMibM^l^Ment ' 

o'.Ctiffithi  V.  Poi«((*o\i"..A  V'  i.-."e75  : 

+.  Wlicre  a  new  tnal  13  slanted  upan 
"Jfiytetttlttf  rtirt(f,W;rtiknet"(eefe,  al- 
'''HiitJgliftictiiWa  bribrt  dM' misa- 
'"  iiSfkeittry  trial,  are  to  be  find  by 
''Brt'pany  ifnpugnmg/tlie  verjici. 
'"'  U<ohmon-\.  Day.  670 

.Sw  flro,  note  (o). 

IV.  Atlachnient  for  Sonpaymtnl. 

6.  Upon  a  motion  lor  an  attachment 
lor  DonpayiBent  of  costs,  pursuant 
to  the  Master's  allocatur,  to  whom 

','  accouiiis  had  been  rt'ferred  upon 
.,  the  nxiderlaking  of  the  party,  the 

_    Court  refused  to  gram  a  rule  abso- 

'"  liite  in  the  firn  instance,  and  this 

■  ^is  the  practice  of  all  the  Courts. 

Rex  y.  Spraggs.  678 

COURT  martial: 

1.  A  .prohifaitMn  caauot  issue  to  a 
court  mariinl,  after  sentence  pro- 
nounced by  the  court  and  ratified 

■  ^  by'hiii'inAi<ffity,  and  execution,  by 
"'dimtlaMl  flvm  the  army,  in  pursu- 

<  «iie»«fiui3l>  sentence,  fit  the  mat- 
•  ■ifraf']9t^-milkr  PiK,-  836 

''I'-^i^iiii  !pF."jaEQuesis, 

....    AwGaol.-'"    ■    ■  - 

^".''^I..'-.-!l'^cpu'fji\,!;,.i.  -.'.'^ 

Ii'By  an  set  of  nariimieM  A  cUtfrict 

-  <  «ltakfldiaUII  wf ^frrODBRtfrMl  ltb-K«( 

iia*di.Maiei4dl>to  tke' nimi^.'or  a 
icttjrv^BAit'dMlBnd'U'-btt'iiicxiber 

->.hadi!)Mib«^«ft>t]M  sMMy^'of^the 


'W-a  WA«4y-^«at«iiirf'th«rni!riiiiied 
h  "^It^let'lbe'  KWnftfMly^^Mliilied 
'•>  ItfUUtfi,  itie"6Wil«r'-i!nay'Sitt"the 
X'-'Wifl»tta«W^>or'*(f"cHtJhty  of'-the 

"  Mt<^rori(M;'Mhi()tiht»rbH'diiT»dges, 

l!«nder  7  &  8  Geo.*,  c.SU  ifs^ich 
liability  '?  ^of ,  gwiitiQncd  among 
the  exce^riUJ  hhltiW^i  it  may  not 
cicarlyi  ap{)dar  'tliatitka-lloliAidants 
could  rcimbi^r^e  ,fhcnsc]ves  by  a 
rate  which  should  embrace  thaan- 

'■iit*e«' di^Wt:^.'  'fffimpVids'v.  In- 
habifdnls'ofBriitat'.--  ''     '''"'  -'74 


-.  COVENANT^.  ■■■''■ 
I.-  W6tn  perjhi-nteit    "  ' 

1.  Wh^re  a  vendor, cov^^pl,s,fx>'J«^ 
duccagood  title  9t  4..3.,«..C., 
on  or  before  «  cqitain  jajv  a.^li* 
that  he  (sas  ready  to  dei^WKs.^gporf 
title  at  that  time,  witl(ai(t  avcmng 
notice  to  the  covenantee  at  wliich 
place  he  would  btLtaUy  to  deduce 
such  jitle,  U,  .insif^pifflt._,.J^(p«, 


deduce  such  title  within  the  en- 
larged time,  ia  i&sDfltoicnt.  Ibitl. 
3.  Also  a  plea,  thaty  in  consideration 
the  defendant  would  deduce  a  good 
title  and  convey,  after  breach,  the 
plaintifT  agreed  to  accept  stich  tjile 
and  convpyance  at  a  later  daj-  is 
insufficient.        ' ,  ■  "      * "   liid. 

II.  Cavcwnrf'/or^uiff  Bnjoyntgnt. 
*.  A  covenant  hy'':^rmh' B.    for 
quiet  enjoyment  dj|ii[jg.the  life  of 
A.,  smbfiiris  ^  Wnff «  lease  for 
the  life.«f,rf;:.;.,ia^.tt  Ehdd.     838 

in.  MeUerconiitional.  .- 
5.  'A  covenant 'liy  lessor  "tliat  lessee 
!■■  payir^Hlie  '*ehb'jind^p*rforttiing 
- 'CO»B«antsr"»hfttl  tiUittly' enjoy,  is 
"'MlfWco'MiEfOttt)  edre^tit,  and  a 
-«It>laM«itig  the  n&ft^I>ai^Mtnt  of  the 


JXfwi 


CUBStlM 


'  -'  iiBKI»,>I.K[ 


'    nnt§  or  ihs  BonvpenftirioBncg  ftf  a 

r.  k  Ao  hsv  to  an  i|et»ii  li^^hft'imBee 
^n  the  corenant  Ibr  quteft  ciijoy- 
Bienti  2>ntMon  t.  Dyer«  Bari,   $59 

And  m.  Y^reta  ;T?  Anroi^ j855. 

IV.  Jb  indemnify,  isohen  to  be  sued 

upon. 

6,  By  an  indentuf^,  reciting  that  A. 
has  f^jfreed  topay  C  a  ^debt  owing 
to  him  from  ^,  J^.  eovenants  with 
B,  to  indemnify  B.  in  respect  of 
such  debt.  A,  omits  to  pay  C, 
who  sues  and  obtains  judgment 
against  JB.  6.  may  recover  the 
amount  of  the  debt  n^om  A,  before 
he  has  paid  C.    CAtr  v.  KohefU. 

V.  Cfftenant  to  stand  seised, 

f.  In  articles  under  seal,  after  a  re- 
cital of  an  intended  marriage  be- 
tween B,  and  C,  A.  (the  father  of 
£.)  "  for  tlie  support  and  settle- 
meht  in  the  worla  of  the  young 
couple,  freely  and  clearly  giveth  and 
settleth  upon  B.  his  lands,  from 
Michaelmas  next,  for  life,*'  remain- 
der to  the  first  son  of  the  marriage, 
and  so  on  successively  for  every 
other  son)  with  remamders  over. 
This  is  a  covenant  to  stand  seised, 
and  not  an  executory  contract. 
t)o€  V.  Williams.  Q02 

And  see  602^  n,  (a)  and  (b). 


CRIMINAL  INFORMATION. 

See  Affidavit — Justices^ 

CROWN, 

See  FeIoW. 

CURATE. 

See  SbttJiCIcbkt. 

CUSTOM. 

Anii see  Beer  Act. 

1.  A  cuBtom.  injEi  b«ro)]|^  ^r^^e 
leet  jury  of  the  borough,  being  also 


<<(  fc«rtjti^yt>f  the  ttm&r^ h <Iim?I  the 
'  iJitwtnbkw'  tJ#  .4he'k:4¥pmn^m  in 

"  toogh  is  vested)  is  a  reasodsble 
and  legal  custom)  although  the 
manor  4Atf  WrMt^S^ifiot  riie#n 
to  be  co-exlenaiyiii  ,  Bex  ▼.  /Me 
vf  Beaufyti  and  others.  ,  .      ^  91^ 

DEBTCMI  AND  GRSIJITOR. 

And  see.  Bill  of  Ladiho. 

1.  A  party  who<  in  the  obaiiraetcr  of 
servant  to  a  debtor,  receives  moliey 
from  his  master  to  diseha^  the 
debt,  is  not  liable  to  be  sOed  bjr  the 
creditor  as  for  money  recdved  to 
his  use.     HmeH  T.  B^tf.         |8I 

2,  Where,  at  a  meeting  of  creditors 
oiA»f  it  is  agreed  thai »  ecmiposi- 
tion  of  6s.  in  the  pound  shall  be 
accepted,  and  that  promisscMry  notes 
for  the  amount  '<  shall  be  giren 
within  fourteen  days  to  the  cr^it- 
ors  assenting  thereto  within  that 
time,''  and  A.  is  sued  for  a  debt 
due  to  one  of  the  parties  to  the 
agreement,  unless  A.  can  shew  a 
delivery  or  tender  of  the  note,  he  is 
liable  for  the  whole  debt.  OugJUon 
V,  Trotter.  71 

DEDICATION  TO  THE 
PUBLIC. 

iee  Highway. 


DEED. 
I.  Cgnstmeeim  «f« 

See  Conveyance— CopYHOLDs—Co- 

TENANTS — EMBtEMENtS,  8— FIX- 
TURES— Title  Deeds. 

1.  A  demise  by  A.  to  B,  for  theten^ 
of  Jut  natural  life,  mav  enura  as  a 
demise  either  for  ihelife.of  ^..  or 
of  B.  according  to  cireusMUiio^ 
Doe  V.  Dodd.  SSB 

2.  Semblef  that  if  the  habendum  be  to 
B.  his  ex^adoTsi  ttdmiitisif^ors,  ^bsd 
msis^^^p^umftkmk  U^^t^^ifi  ii| 
favoiir  of  tUa.d«aii^  j^ifi^  foMhe 
life  of  ^.  '    Ibid. 


DBFOffllCliWBNT. 

9fi  ^hfik  frHmmpkianii^t^v^  by 
„(  a„00fV7QlH^t»  by  »A  Itfithi^irtfoirrthe 


I  osn^sB. 


Bi^V 


,f     ,,,y 


.iOBF^iiMATilON 
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1     « 


!''>,•,     ,t 


'V  ' 


1.    A    statement  made  by  tiie  late 
master  of  a  servant   to   another 
.B^Mon  wba  had  thoi^t^  of  en- 
gaging that  servant,  is  not  privi- 
leged, Where  from  other  evidence, 
•"  tirofygli  of  ft  slight  description,  the 
^  jury  has  inferred  actual  mahce. 
'   KiUy  T.  Partingtmt  460 

^t  An  allegation  in  a  dectoraiion  for 
sldiider,  that  the  defendant  said  of 
the  plaintifT,  in  her  character  of 
BbopwomaOi  "  she  secreted  Is,  6rf. 
under  the  till,  stating  these  are  not 
'  fimes  to  be  robbed"  was  held  to  im- 
pute 4lmt  the  pkintiff  wtien  secret- 
'  img  the  Is.  Gd.,  Hsed  the  latter 
words}  and  that,  therefore^  the  al- 
legatieti  did  tiot  contain  that  which 
wa§  actioi>able perse,  soastodisto- 
iitle  the  plaintiff  te  full  cOsts^  where 
the  verdict  was  utider  40^.  Ibid. 
S.  Where,  ih  an  action  for  slander,  the 
declaration  alleged  that  the  de- 
fendant had  said  of  the  |>laifftifr 
that  he  had  s6t  fire  to  his  own  pre- 
mi^tm  inmifendo^  that  the  {Aaintiff 
had  been  gviltg  of  mtfnUif  setting 
fhre  to  the  premisea,-  which,  whilst 
in  his  occupation^  had  been  de- 
stroyed by  fire ;  the  Court  will  hot, 
afler  verdict,  pr^sttme  that  the  jury 
hzCve  fbond  ^ t  (be  defendant  meant 
to  impute  to  (he  plaintiff  that  he 
^  a^  the  act  unlawfully  or  feloniously 
'  as  well  as  wilfully.  Sfveetapplc  v. 
Jesse,  S^ 

#i  Nothing  motTB  will  be  presumed 
•   iftev  verdict  than  was  necessary  to 
'  support  the  allegations  in  the  de- 
coration, thid, 

DEFOHCEMENt. 

I«  A  f^fltnent  b]^  6ne  ptai^eiie^,  who 
'  6ceupie^  ^()he  ufidet  a  ^enerat  en- 


j  !4rf>,iopapiiiii!iija»  •  Qdn^imeo  of 
^mtMMMBz  eoopataaiera^  •  B0s  d. 


t 


>      I 


.\ 


t)EMlSfii 
See  PowER^BouNDAHT. 


DEPOSIT. 

See  Agent — Banker. 

DEVISE. 

And  see  Will — Powbr.  , 

1.  Under  a  devise  to  A.  for  life, .  re- 
mainder to  the  right  heir  male  of 
the  testator  in  fee,  the  remainder 
vese^,  upon  the  death  of  the  te«ld- 
tor,  in  the  person  then  answering 
the  description  of  (he  heir  mile. 
Doe  t.  Spralt,  5«4 

2.  Under  a  demise  of  a  house  Without 
words  of  inhetitance,  the  devteee 
takes  ttily  a  life  estate,  although  by 
the  will  the  devisor  professes  to 
dispbse  of  bin  •*  worldly  estate." 
Doe  V.  Gwillim  and  otherst         247 

3.  A,  devises  Whiteacre  to  B.  for 
life,  remainder  to  the  first  and  other 
sons  of  B«  in  teiil  male.  Afker  the 
death  of  A,  and  B.,  C.  the  first  son 
of  ^.,  enters,  suffers  a  re<xw«ry, 
end  resettles  Whiteacre  by  a  deed 
to  which  i,  is  an  executing  party, 
as  trustee  of  a  term,  and  thereby 
creates  a  power  o^  incumbering. 

.  Z.  aflerwards  devises  Blackacre  to 
15.,  the  second  son  of  C.,  in  tail, 
with  a  limitaHofl  over  in  ease 
Whiteacre  rfiall  descend  to  or  de- 
volve upon  him.  !>;,  the  eldest 
son  of  C,  dying  in  his  lifetime,  £., 
upon  the  de(8th  of  C,  takes  White- 
acre,  subject  to  au  incumbrance 
created  under  the  power:  Held, 
By  DenmaHf  C.  J.,  Parte  and  Pattc- 


8C4     EX4'fiiiri5r^s. 


u   ,, 


son,  3 J!.: ' dissentiqhtei'lrt/f/ii^Vi,  J., 
.  tnat  .C  IS  not  jnc^pacitiited  irpm 
.'  hoidiqc  both  estates.     Tazakcriv  v. 

•■  for'l-    - '     •'■  1 

* 

•  ■      :»    .'•■     )ii   J  .'1.  •  .'  •    • 

mSCI/AlMC^R  OP  TENANCY. 

1 .  *'i.  have  no  I'ent  fot  you,' "bediuse 
A,  B.hsLs  ordered  pie  ^p  pay  none." 
*l'his  is  evidence  df  a  uisclaimer  of 
tenancy.     Doc  "^..Pitthian.       673 


/ ' ■  1 "  I    II 


(  • 


•DISCHARGE. 

Sec  Master  and  Servant,  227, 

DISSEISIN,  509  a. 


DISTRESS. 

I.  For  Poor-Rate, 

And  see  Case — Justices — ^Replevin 

Bond. 

1.  4^n  order  of  inagi;st rates  beingmade 
upon.a  J^arty  to  pay  the  amount  of 
his  poor-rate  and  the  costs  of  a 
summons,  he  tenders  the  former 
withoul  the  Utter  to  the  overseer. 
A  subsequent  warrant  of  distress 
for  the  poor-rate  is  illegal.  Cotton 
V.  KadwcH.  399 


EASEMENTS. 
And  see  Grant. 


1. 


9 


irUnder  the  words,  *<  Appurtenan- 
ces/' ati.;easeTneiit  whjph  ha$.be- 
Icoroc^  eKtmct  (as  by  unity  of  pos-  1 
session)  or  which  has  no  legal 
existence,  fhoi^l^i  enjpyed  de  facto, 
does  not  p^ii,'    Ptdnt  v.  James.      * 

\      ^     !  517 

To  revive  m  ^asemeiit  J|eg|ftlly^  e3^- 
tinguishfd,..  (as  Vhejfp .^pete  .has  ' 
been  unity  of  ^ppsse^o^*)  bi^t  sub-  ! 
siating  de  facto^  tne  gran^tpj*  sjiixuld  • 
use  express  words  of  prcaijou^,  or  : 
imroduce  the  te^»,.*^tte|:(iwith j 
used  and  enjoyed.,*  „..„  ,..  ,,pld.: 


h  y^  second  ejectment  wiU|jt^j$^^ 

»^er  epectfflm  0^,^l^^,^:,ljae, 
when  m  the  first  ejectment  the  plea 
has  been  filed,  and  the  drafl-consent 
rule  drawn  Vpf^qtiKi^i^tered  into. 
Doe  d,  LqngdoUrV,  Roe^  Doe  d. 
Langdon  v.  Langdon.'  '  * '  848 
2. '  Proceedings  were  diay«d>4ii<W  aei 
cdnd  (ejectment  <m  theoM^rmal 
demiseii  of  A,,  tui  inn^lveiit  debtor, 
and  of  B.,  tnd  ttSBtgnee,  ^thtiVftj- 
ment  of  th*e  costs  &t  tt'-foimei 
ejectment  Vrought  by  A."  Dotv, 
Roe.  '  468 

IL  F^rmrf  DiAr9tkm,\  \ 

3.  SemblCf  that  in  ^eclment,  the  omis- 
sion of  all  local  description  of 
the  tenement  demised  is  error, 
though  the  county  and  vill  in 
which  the  demise  was  made  arf 
stated  in  the  declaration,  and  the 
county  is.  stated  in  the  margin. 
Doe  V.  Bath.  440 

4.  Pending  a  rule  nisi  to  arrest  judg- 
ment on  the  ground  of  such  error, 
the  Court  allowed  the  plaititifi*  to 
amend  the  declaration  and  issue,  on 
payment  of  the  costs  of  both  rtiles. 

5.  A  notice  at  the  foot  of  a'  fl^cls^- 
tion  in  ejectment,  ailvtsihg  the 
tenant  to  cg>pear  aiid  defStl^  i* 
due  time.  is'insUfflcieW.  fM^jRide. 

6»  AvTule  for  m  ijpiohijp^^M^  npn- 

perforroance.  bf ,'  ^,  tff^.fit  the 

,  qpnsent-^^Ue,  4»,  si^Jajaejiv. ?3, jaro- 

jierly    entitled    as    in    an    action 

,\  M^ip^  jh^  9^ir^fjf^TftS}f^# 


See  Pf p;svfli,)p;r^o|^^F^f  lONY. 

his  lessor  s  tit|<>,    >  225 

"     "      "   '  riffht     " 


8.   Proof, that  a  risht  of  entry,  has 


^.  .^        And  see  yiATf^AMvh, 

;^  returned  fis  .«lecle4i  it  is  not  sufii- 
fliHit  'ta.ldlegQ  th£^t  many  of  his 
/  w^tas.  were  b^-a<id  jfifctidoiMij  with- 
out slwinQg -that  8<M0e  other  can- 
r  di4tte  Jiad :  a  majority  of  legal 
J  totes.     Kex  v.  Jeffenon^  Esq.  487 


ELECTION  BY  VESTRY. 

'"'  See  Mandamus. 
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■•  1 


EMBLEMENTS. 


l:lVka(r Crept  within  the  Pripilege  of 
Efnblew^emts, 

J.  Emblements  can  only  be  claimed 
in  respect  of  crops  which  grow  by 
the    industry  and    manu^ce   of 

,.inan,  and  which  ordinarily  repay 
the  labour  by  which  they  are  pro- 

\  duced  within  the   year  in  which 

.  ^be  labour  is  bestowed,  though  in 
,extrao]rd)nary  .  seasons   they  may 

'  be   aelayed  beyond   that  period. 

;  Grweiy.W^W   ,  725 

i,  nTenant  Entitled  to  emblements 

pan  have  only  one  crop  of  the 

thing  sown,  t. «.  the  crop  growing 

at  the  tjxa^  of  di«  4^i^™uiation 

of  his  tenaacy,  althougn  sucl)  one 

'  crojp  'nikynbt.  in  its  nature  be  cal- 

'  cnlated  td  cotnpetisate  him  fbr  the 

■ '  iidtis^ry  and  utaiiprance  bestbw'ed. 

''/'•'■_   '^    Und. 

k  Teitant  puf  ^iitfefr'Vid  sows  (Sbver 

'*  WiA  Wrt^'lt<'lih6 'fetMnig:'    the 

'•'e^^te  deterTnlnfe^'Mthel^irtrtner 

""by  death  of  cettexix  'cjtte  'tr^sh  in 


I  the  autumn,  the  barley  ia  pt,  and 

with  it  some  clover',  which.increases 

.,  the  value  of  the  straw ;  but  the 

.   tenant  is  not  nor  expects  to.  be 

compensated  for  the  industry  and 

manurance  bestowed  on  the  clover, 

.  (ei^^pA^y^SL  i««ip,:ffblAia|i^pV 

months, alter  the  cjover  seed. was 
,  sipww-— H?ld,  that,  this  was  .not 
^n  annual  c^op,  ot  which  emble- 
ments could  be  taken; -and  also 
that  the  tenant  must  be  considered 
^  as  naving  t^ken.  ^^  growing  crop 
at  the  time  when  the' barley  was 

cut.       ^  •.;!.'*  -725 

4.  Emblements  defined.  734,  n. 

6.  No  emblements  by  Roman  law. 

735 

6.  Nor  by-^aw  of  France.  Ilnd, 

7.  Qualified    right,  by.  custom    of 
Normandy.  Ibid, 

'^l.  How  transferred, 

8.  By  deed,  at  cqmipon  law.  731,  n. 

9.  By  testament  of  dpwrqss,  under 
statute  of  Merton.  '    '  '       *'  Jtndl 

10.  By  devise  from  intjumbeht.  under 
^  28//.  8,  c.  n.  •     Ibid: 


'  I  • '  - 


See  also  79h  Mt^  (4)^734,  Mte{a), 

,  -^  •     .    .        .• 
ENTRY. 

See  Feoffment — Fin£. 

1 .  A  ri^ht.  of  re-entry  .imder  a  lease 
is  waived  by  acceptance  of  the  re^ 
served  rent,  though  trotti  a  stranger. 
Doe  v;  Ptitchtird,  '      '     ^486 

9;  Entry,  proviso  of  in  a  tease. 

^fiW,  Mto{b), 


r 


■ .  EsciH^AT, . ' ;  :'.■ 

I,  For  Felony, 

1.  Upon  afblonV  coTthnitted  by'sur- 

yendef br  befbre  admittance  of  sur- 

':  reridei^e,  the  copyhold  escheats  to 

'   thc^  Ibrdi   -Rex  v.  Lady  of  Manor 

i,  ^d,  although  the  surrender  be  by 
way  of  mortgage.  Jlnd, 


I.  At  what  Hm$\t9i4nt^e^  m  a  deed, 

li  Where  A.  executes  a  deedi  and 
delivers  it  Ip^^.  a8,^€|^crow,  to 
be  delivered  to  ,u  on. a  c^r^in 
event,  jMwaesslon  of  the  deed  by 
Ct  i»  primAi  ikcie  evideftc^  of  ihe 

Svfomiiinfie    of    the   oandition. 
«f0  V.  Horton.  i^8 
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ESTOPPBL. 

1,  ;$(fn(/$i  th»t  the  awigeees  of  a 
jrepl^vin.  bo>nd  are  not  estopped 
from  replying  a  fact  contrary  to 
th^.  9h^i(rs  return  to  a  re  fa  K 
Harrison  v.  Wardle.  70S 

EVIDENCE. 
I.  Presumptive  or  conclusive, 

I.  In  an  action  for  fi  malicious  ar- 
restf'  the  Jury  may  imply  malice 
jVpmithe  absence  of  reasonable  or 
uobi^ble  cause,     Mitchell  v.  Jen.^ 

fefi5<  .  :  agi 

IS.  This,  however,  is  an  inferenee  not 
of  law,  but  of  fact,  which  the  jury 
ar#  not  bpiund  to  draw*  Ibid^ 

d.  Presenting  to  the  jury  the  absence 
of  such  cause  as  conclusive  evi- 
dence of  legal  malice^  is  a  misdi- 
rection,   .  Ibid, 

II.  J^resufnption  as  to  Time  of  Death, 

4t  ^eetitient,  brought  by  a  remain- 
der mftn  more  than  twenty  but 
lesa  thap  twenty-^even  years  since 
tht  tenant  for  life  was  last  heard 
of,  cannot  be  supported  without 
other  evidence  froni  which  the 
jiiry  may  itffbr'  that  tenant  for  !i|e 
was  alive '  withiik  twenty  years. 
J)oev,mpeiih^Bm.  «1§ 

d,  Though  where  a  party  has  not 
been  heard  af/(^  ^ey^a  yefira  after 
going  abroad,  he  will,  at  the  ex- 
piration of  that  time^  h»  presumed 
to  be  de(id,  th^e  19  m  pr^U9>pljoik 
rttceived  by  th^  IftW  Aa  IQ  tlw  Ju9« 


j  thangnry  mdst  Ibrm  4h8tr>So«;i 
-  :|]^nion  upon  the  partMular  ftAls 
,  <tf tbs'oase.'^-  n..";  ■  j^^^j      ^JkitL 

t.  "Where  A,, .a  party  to,  a  (Conv^j^ 
,  ance,  is  therein  described  as  he^ 
at  law  of  B,^  ^  ^lyrviyingr  4!^vifee  . 
of  a  legal  estate,  such  descr^pppi^ 
is  not  evidence  of  the  prior  aeaih 
of  tbe  co-deviaees  of  fi,or  that^, 
is  heir  of  6.,  ev^n  against  anoU^er 
party  who  executed  thq  convey- 
ance.   JTuc  V.  Z)odd,  ^^ 

IV,  Resjudic^kh    > 

7.  An  firder  of  tatsions,  e^nfirmhtg  an 
order  of  removal,  is  conclusive  as 
against  all  the  world,  Re:f  r.  The 
InhMiants  of  Wick  St,  Lattrente, 

8.  An  order  of  sessions,  quashing  an 
order  of  removali  is  final  betweeri 
the  parties  only  upon  the  point 
whioh  formed  the  actual  ground 
of  decision.  Ibid, 

&•  Upon  the  trial  of  an  appeal  agftbtst 
a  second  order  of  removal  <^  the 
same  pauper,  between  the  aatiae 
parishes,  parol  evidence  it  admis^ 
aible  to  shew  the  particular  grotmdir 
of  the  former  dedsion ;  and  if  it 
appear  that  the  question  dfsetd^'i 
ment  was  not  on  that  ticcast^ 
ac^udiGated  upon,  the  first  o^Ier 
if  not  final  upon  that  |>oint,    74ftf. 

V.  PrroUeged  Commuf^iaitiopn 

10.   An  attorney  19  l)ound  to  give 
evidence  of  a  statement  inadeby  ' 
himself  to  the  adverse  party  hf 
the  direction  of  his  tVenU    JmM, 
6ent  one  ^.  v.  Dapies:  SW 


•«• 


VI,  Written  Instruments, 

U,  >Yhe9e.<4^.  ekecHte^iir'daedtfiyid 
deli^tn  i^  ib9  4«  aa  an  .nsnow.toi 
b«  4eli vered  to  C< .  1  ooo  aj  ncKtain 


evidence:  I 


G,  <w  prMl  faeie  MwiiKiea-iaSl.ihe 
ptrTorniaiice  of  the  flondittBn. 
■Mare  m  Horhfi.    ■         i    <  '   4^8 

IXi>  Tbe  pToductiop  of  a  writ;' in- 
dorsed "oath  for  76/."  is  sufficient 
evidence  that  th«  Sfpi  indorsed 
therein  was  the  amount  for  vthinh 
tlie  p&rty  WBS  aireUed.  Brown  v. 
Dean.  51 G 

IS;  In  debt  %n  in- 

(ibrporatei  -e  it  is 

shenn    tfa  a  been 

waled  wii  e  com- 

pany by  r,  it  is 

pompeteni  ,  under 

noD  est  e    thai 

several  ol  ,  of  the 

act  oecesaary  to  validity  of  the 
execution  hf  v4  not  been  complied 
with.  Hill  V.  MaacAeater  ond  Sal- 
ford  Wateraorki  Company,  573 

14.  Partnerih^  books  ar«  evldane* 
ftgainsi  partners  on  the  principle 
lut  th«y  are  tbe  aeti  and  daolara- 
tioBS  of  Buoh  partaera,  being  kept 
by  thentaelves,  or  by  their  autho- 
rity by  tU^r  servants,  and  under 
thnr  direction  and  aupennlend- 
eoce.  Ibid. 

15,  Giftriai  in  (he  books  of  an  in-, 
corporated  company  are  nut  evi- 
deaQe  against  a,  member  qf  tbe 
CAKtlwi;^  in  respect  of  a  caRlr»ct 
entered  into  by  him  with  (be  cQm- 
jmpy,  altbougn  the  ^|  by  which 
die  campaoy  is  incorporated  «u- 
thoriaes  each  member  to  inspect 
and  take  cooiea  of  the  books  or 
any  pait  of  t&em.  Ibid. 

VII.  Parol  Evidence. 

Ifi.  The  opiitioAt  o^  |iqd<>TW«it«lf  M 
Vjt.  the  ipateriMiijr  {if  ofmmufii- 

cating  iniormution  as  ta  ^  parfiou- 
lai  fact,  previf|usly  to  tbe  effecting 
of  a  policy,  is  not  admissible  in 
evidence.  Campbell  v.  Jticiardt. 
■542 
17.  The  materiAlily  of  sdch  a  «om- 
mualoation  Is  a  qdestioti  for  the 
jury,  not  for  the  boUrtt  Rid. 


PBOVfW&UT.        867 
.  EXCLUSIVE  OeOUPATION. 

I  &e  Pook-Ratk,  ' 

'  E)CECUTiON. 

1.  Awarded  for  the  king  where  hie 
title  tppean  in  ple«Siogi  Inter 
elios.  4W(c), 

f.  On  a  warrant  of  attorney,  subject 
to  a  defeazaace,  giverv  V>  secure  a 
aum  to  be  paid  by  Instalments]  the 
defendant  Aavlng  been  taken  in 
execution  (br  one  Instalment,  may 
be  Iwought  up  by  habeas  corptas>, 
and  chaTged  in  exMUtion  with  a 
further  instalment,  without  a  rule 
to  shew  cause.   Doris  v.  Qtmtpertt. 


EXILE  OF  MEN,  541  (a). . 

FALSE  IMPRISONMENT. 
1.  Trespaaa  lies  against  a  sherilF  for 
an  arrest  nuide  by  his  ofRcer  by 
cokiur  of  a  warrant  under  a  &.  ttt. 
Smart  v.  Hulltm.  4S6 

FELONY. 

I.  FwcfiHurelif, 

1,  A  freehold  intereai  Is  not  diveited 

out   of  an  attainted   felon  until 

ofBcs  found.     Do*  V.  Prifchard. 

489 

3.  Under  a  demise  by  the  felon  a&at 

attainder,  the  lessee  has  a  good 

title  agunat  all  but  the  king  tad 

the  lord  of  whom  the    land   is 

bolden.  JbiiL, 

3,  Such  attainted  felon  i«  theretore 
a  good  l««aor  in  f^ctment.     JM- 

4,  lmi»  &ffeite4  for  a  yMv  and 
ft  day  by  custom  «f  CUutveaWr. 

FEOFFMENT. 

\,  M»dt  qfdtliotriKg  Sam, 
I,  Liveiry  of  stjstn  is  not  Invalidated 
;  I7  oimttfaig  to  remove  from  the 


m        FORFEITURE. 

house  or  laiul  i  child  found  there, 
unless  that  diild  be  f/mt  of  the 
family  of  a  person  having  sm  im- 
tnediate  estate  or  interest  fn  the 
premises,  placed  there  for  the  pur- 
pose of  continuing  the  possession 
of  such  person.  Do€V,Tajflur.  508 

II.  Effect  of  Conveyance, 

2»  A  feofRnent  by  one  paroener y  who 
occupies  alone  under  a  general 
entry,  operates  as  a  conveyance 
of  her  own  purparty  and  a  de£[>Toe- 
Ment  of  her  coparceners.         IM, 


FIERI  FACIAS. 

1.  Party  arrested  under,  may  main- 
tain fake  imprisonment  against 
sheriiF.     Smart  v.  Button.        426 

FIERI  FACIAS  DE  BONIS  EC- 
CLESIASTICIS,  230, 

See  Sequestkation. 

FINE. 

I.  How  avoided, 

1.  An  entry  to  avoid  a  fine  must  be 
made  animo  damandi,  but  it  need 
not  be  accompanied  with  a  decla- 
ration tliat  the  object  of  the  entry 
is  to  avoid  the  fine.  Dot  v.  WU- 
hams,  G02 

Dae  v.  Priichard,    500 

FIXTURES. 

■  ■     » 

1.  BgF  the  grant  of.  a  bouse  all  the 
'  fixtures  pass.  Hare  v.  Horton.  428 

2.  SecuSf  where  by  an  enumeration 
'  of  particular  fixtures  in  the  con» 

veyance,  an  intention  is  shewn  to 
exclude  otfoer  fixtures  of  greater 
value  and  importance.  Ibid, 

FORFEITURE. 
1.  Where  incurred.   . 
And  see  Fem>iit{ 
I.  In  ejectment  by  the  lord  agftjust 


wane,  imj^  i  iiuu«fl 
#0  4tai»gi^<X4kere*' 


*    ' 


ii 


-     -.>4L'WSkinMap^cr/oai^  i/    .* 

z,  wnecner  asngnee  or  ivvvnnaMr 
may  toter  in  reniect  of  forfeitare 
committed  \^on  ass^ment, 
qveere.     Doe  T.  Ttitdkard.         4S9 

JIL  Wmver of.,  .  < 

5,  A  right  of  re-entry  ufion^a^fiNr- 
feitnre  undei^  a- lease  ift'  wiaired  ^y 
acceptance  of  the  reserred  rent, 
though  from  a  stranger.  /M. 

FRAUD. 

See  Settlement — CopYffotn. 

1.  A  voluntary  conveyance  by  A,  to 
B,  and  C,  is  defeated  by  a  convey- 
ance from  A.  to  B.  for  a  valuable 
consideration.  Doe  v.  BotterUt,  64 


FRAUDS,  STATUTE  OF. 

I.  Interest  t»  Land. 

1.  A  purchaser,  who  in  his  written 
contract  stipulates  for  a  good  title, 
cannot  be  required  to  complete 
the  purchase  upon  a  defective  title, 
on  the  ground  of  a  verbal  waiver 
of  the  stipulation  for  a,gopd  tille, 
Goss  v.  £ord  Nttgeui.  2B 

FRAUDULENT  MfEflMNC^ 
See  Bankrupt,  IV. . 

FRAUDULENT  REMOVAL  OF 
GOODS  TO  PREVENT  DIS- 
TRESS. 

Ste  J  vmcM— CMMrMTMn.  •     .■ 


FR£t6HT. 


•  i      .   lU: 


I,  The  consjigaor  is  liable  tqtfkeMii^ 
although   }^„  tiba  Mm  QfJmmg 


J  .**'•' 


)l' 


^Okemd  m\  the*  iwiyignr  n ,.  .yijw^t 

«/rd  o^Afrt  T.  Seckjord.  374 

^«    Mod*  of  ^  yr^iiwr  iiig^  *  cptjiignor 


tlr>.»I..       Ir  ^1. 


GAOL 


And  see  Arekst. 

1 .  The  power  of  di6  connnigsioners 
widtr  dit  First  Tower  Hamlets 
vCoBit  of  Requests  Aot  (2S  Geo.  2, 
.  C'tOf)  to  comniit  debtors  in  exe« 
cation  to  tbe  House  of  Correc- 
tion, was  taken  away  by  tbe  Ge- 
neral Gaol  Act,  (4  Geo.  4,  c.  64,) 
and  a  classification  of  prisoners  in 
pursuance  thereof;   and  it  is  not 
restored  by  the   Tower  Hamlets 
'  Court  of  Requests  Act  (1  Will.  4, 
c.  45.)     Rex  V.  Goremor  of  House 
of  Correction  for  Middlesex.       1 38 


GLEBE. 

i$ee  Judgment,  1.  , 


GOODS. 

L  Property  in^ 

1.  Vested'  in  defendant  by  recovei^ 

"  in  an  action  of  trespass  de  bonis 

asportatis.  655  n. 

9><a9^'b)f  j«oovwy  B|  troyer-     IbUL 

3.  Secus,  bjf  recovery  in  detinue*  or 
repleytn. '  IM* 

4.  Whether  passing  by  sale  or  by 
'^fl^  without  dtliyety*  SQ3  n. 


*  Bot  if  after  a  judgment  in  detinue  in  the 
jilterMli*«  to  «sai9er  «hi  goodt  delsltied  or 
their  va/ue,  the  plaintiff  ejects  to  proceed  for 
tbe  value  by  issuing  a  fieri  facias,  elegit,  or 
capias  ad  satiaCscieiidBm,  instead  of  a  dis- 
trijDigas  qd  deliberaiiduni,  the  parties  .%|kpear 
to  J5e  placed  in  th^  same  sittntfon  as  tipon  a 
jft%Ment  In  tmpasf  w  trowr. 
YOL.  n. 


»    • 


GRANT^ 


6^ 


jitttf  see  Bassmkut* 


r.  Construction  of  Grant, 

I,,  J.  and  A,  coparceners,  convey  to 
•  ,  C  Whiteacre  and  Blackacre,  to- 
gether with  all  ways  therewith 
usually  held,  used,  occupied,  or 
enjoyed, — ^aa  to  Whiteacre  and  the 
appurtenances,  to  the  use  of  A, 
and  his  heirs ;  and  as  to  Blaokacre 
and  the  appurtenances,  to  the  use 
of  B.  and  nis  heirs.  A  way  used 
before  the  partition,  from  White- 
acre  over  Blackacre,  does  not 
vest  in  A.  under  this  d^ed.  Plant 
V.  James  and  another.  517 

2.  A  grant  of  Whiteacre  and  Blackacre, 
**  with  all  ways  used,  occupied  or 
enjoyed  tkerewithy^  extends  to 
ways  used,  &c.  over  other  lands 
of  the  grantor,  but  does  not  con- 
vey to  the  grantee  a  right  to  ways 
used  to  and  from  one  of  thos^ 
parcels  over  the  other  of  them. 
Plant  v«  Jame9  and  another*       517 

GUARANTEE. 

1.  A.  being  arrested  at  the  suit  of 
B.,  upon  a  writ  indorsed  <*  oath 
for  76/.,"  C.  writes  that  in  con- 
sideration of  B.'s  instantly  dis- 
charging A.,  he  will  give  his  pro- 
missory note  to  B.  for  ten  shillmgs 
in  the  pound  upon  the  debt  on  the 
arrival  of  the  discharge.  This  en- 
gagement may  be  declared  upon 
as  a  promise  to  pay  ten  shillings 
in  the  pound  upon  the  debt  for 
which  A,  was  arrested*  Brown  v. 
Dean.  316 

HABEAS  CORPUS,  314. 
Ste  Arrest. 

HERIOT, 

1.  Where  a  heriotable  tenement  is  se- 
vered, the  lord  is  entitled  to  a  se- 
parate heriot  in  respect  of  each 
IKMrtion  Qf  the  teficment,       793  n. 
3  N 


8^0       iNCLOSUftE  ACT. 

2,  And  the  linlyiHty  to  pay  screral 
heriots  continuei  after  the  portions 
ate  reunited,  if  during  the  aeve- 
rance  the  lord  has  hs^  seisin  of 
the  several  heriots.  798  n. 

MtOrttVAY. 

1.  Where  a  MfiitiiCe  prohibits  the 
erection  of  buildings  within  ten 
feet  of  a  certain  road,  hnd  dir^ts 
that  th«  fbdtpaths  shall  be  deemed 
part  of  the  road,  a  building  ereoted 
within  ten  ft«t  of  ihn  footparfi  is 
within  the  prohibition.  Re»  v. 
Gregory,  478 

0.  A  road  dedicated  to  and  used  by 
the  public,  becomes  a  highway, 
which  the  parish  must  repair,  al- 
though neither  iuch  dedicAtion 
nor  such  user  have  been  adopted 
6r  acquiesced  in  hf  the  parish. 
Rex  V.  iHhMtMfe  tf  Leake.      683 

6.  Whet'e    drsim^e    conAftiiMsioners 

are  directed  bv  hct  df  pddiiinient 

•   to   purthase   icindS)   cut   drains^ 

and  cleanse  them  when  cut,  by 
placing  the  mad  upon  the  banks, 
it  is  competent  to  such  commis- 
sfohers  td  dedieate  sUeh  banks  to 
the  public  M  a  highway ;  per  Den- 
majit  C.  J.  and  JParAre,  J»  \  dlsHen- 
tientfe  UtHtd&ki  J.  Ifnd. 

4.  Whether  dne  aet  of  r^pairhig  on 
the  part  of  the  parish  can  be  con- 
sti^ued  Its  ftn  adbptiott  of  a  high- 
way, supposing  such  adoption  to 
be  material,  ^ tr^fe.  lUd, 

IMPARTIAL  TRIAL. 

Set  Venue. 

INCLOSURB  ACT, 

1.  An  act  for  inclosing  a  common, 
which  directs  that  the  allotment  of 
the  commoners  shall  be  deemed 
to  be  within  the  township  wherein 
the  land  of  such  eMntn^ners  lie, 
does  not  alter  the  righta,  or  liabili- 
ties of  the  owtoer  of  coal  mines, 
(by  changing  the  locality  of  such 


INiDUynMKST. 

mines,)  ^itflet'  ilrcMtM  Of  Un- 
worked,  under  sudi  al)otpi6nt. 
Rex  V.  Pitt^  Eig.  363 

i.  Wh^r^  an  Inefbsuf fe  Htl  AifMs  a! 
.  cotnmoh  6r  pasture  tb  l>e  ^^  tmt 
'  for  the  exdfisiffr  ^njojrteht  bf  all 
the  6WnetH  arid  bh^pri^toM  bf  do<n* 
mbnable  thessttages,  to  b^  ut^d, 
stocked,  and  enjoyed  by  such 
owner  and  proprietors,  as  a  com- 
mon, of  pasture,  ia  ^^<f\  joa^ppr  ^ 
the  commissioners'  Ot  inclosure 
shall  direct,  no  authority  h  giveit 
to  the  commissioners  to  etiable  any 
persons  to  participate  in  the  new 
common,  wno  would  not  have  been 
entitled  to  rights  of  common  before 
tlie  passing  of  the  act.  Mayor  mid 
BaiuffM  (fUodmancictitr  T.  Pkifys. 

3*  Wberei  therefore^  tlie  old  right 
was  in  the  occupiers  of  common- 
'  able  messuages,  being  Jretmen  of 
the  borougkp  the  award  ot  the 
commissioners  attacking  the  new 
right  of  common  to  the  occupiers 
of  such  messuages,  without  no- 
ticing the  qualification  of  freemen, 
confers  no  titlo  to  such  new  right 
of  common  upon  occumers  of  such 
messuages,  not  being  llreemen. 

Ibid. 


I  • 


IKDRMNITY. 

See  Covskak¥. 


INDICTMENT. 

K^ifflf  see  Venue — New  TarAt. 

I.  Coiti. 

1.  A  public  body,  at  its  own  Ex- 
pense, prefers  an  indictmeiiC  Ibr  a 
libel  ttpott  A%f  OM  01*110  ofltaars, 
in  ihe  namo  of  itfi  as  proMoiitor. 
The  defbndant  rvmo^as  tho  indk*!^ 
ment  by  certiorari  Siild  iocon^ie^. 
No  costs  can  be  awarded  undctf  4 
&6fV,Jlr  Ml  ell)  s»  i. :  ito  ▼. 
Detohurid  -  «    .  $5$ 


tuW^I^^Kjs  wquiSi^iofl,  ffx  ,)vlyc)>,  the 

.ji]\^  ffpr^ict  found  ^s.nol  w^rr^ntpa 
j,ty|j,sudfi  facts,    h  re  InquUition  on 


j  );.J11«TKJBS)/ 


871 


-Xi/O)  I;     'I    . 


I'     .•••;'  if   .'  ' 


iS0f.B^MO|^AN^F£MS(— P£9TOJiL  AND 


INSORANCE. 

.    AnA^ee  Evidbnce,  16,  17. 

\%  Whiieowrtdby* 

t.'  A  policy  is  efibeted  upon  a  ship 
'^'and  cargo,  «*  at  afld  flrom  the  liOast 
'  6f  Atirica  td  he^  gbrt  hhd  porti  of 
'  'dhch«iV^  in  the  Uhfted  Kingdom, 
"t)e^nWg  the  adventure  upon  the 
''  goods  and  in^r^andize,  mutti  the 
^'lOAding  thereof  ^b6afd  the  «aid 
• '  bhip,  tvrrtltv-fotir  hours  af^er  her 
arrival  tm  the  t«>aat  i"*-Held,  that 
,  no  part  of  the  outward  cargo  was 
covered  by  the  policy^  it  not  ap- 
peairing  on  the  face  of  the  policy* 
that  the  goods  on  board  previously 
to  the  arrival  on  the  coast  of  AfVica, 
were    intended    to     be    insured. 
hickwhrn  V.  Carttmni  662 

it»  Held  also^  that  a  memorandum, 
valuing  the  cargo  at  a  certain  sum, 
did  not  operate  to  make  the  policy 
•  extend  to  cover  a  loss  of  portions' 
of  the  oUtVrktd  cai^o,  which  con- 
tinued .oa  hsar4  aiW  the  vessel 
had  arrived  on  the  9oa6t.        Ibid, 

•»  WheM  m  ttn  aotion  'i^aimi  an 
imdlirvrfitel'f  uponii  vidved bslky, 

>  ''^dmuMiof  the  vyueivf  ootidt  on 
<  iNNtrd  Wa»  'gonei  intd>  ok  Sie*  trial, 
<' Mdrfstti  ^itbe'mRgo  ne0do9ered 

I  by  the  fKAbywer^  MolHded  bkthe 
'  ealeulatiDii, .  Ithe  •  Qhntt  ikvit  'the 

•    ^ase  back  for  a  new  triat*  -^     Tbid* 


44  ill»  the-  ofseof/  A  •viihlied.yoUqy^  if 

irpariojf  the  careo.be  not.oa  bovd 

'M>lheitin9Qto(:tne  IpM^'tho  assumed 

iiicaiuiofciibc0vcirtasij^  a  total  loss. 


INTRBRIBADER. 

1,  ClaimaAts   negjliectUig  to  appear 
.  under   the   interpleader  act,    are 

precluded  by  the  terms  of  tlie  rule 
from  enJSbrcidg  dieir  claim*  Ford 
v.  Dillon,  662 

2.  Award  of  interpleader  with  the 
Crown,  where  a  presumption  of 
title  appears  for  the  Crown. 

493  (c) 

INTEREST. 

• 

And  see  BAKKEk. 
1.  In  wliat  cases  recoverabl(J.       122 

JUX)GMBNT. 

And  wt  EviDfeNCEj.TV. 

1.  Glebe  land  is  bound  by  the  de- 
livery of  the  writ  of  fieri  faciaa  de 
bonis  ecclesiasticis  t^  tlie  bishop, 
but  is  Aot  affected  by  the  judg- 
ment.    Coitle  v,  Warrrngton^  clerk. 

227 

2,  Therefore  a  judgment  confessed 
by  an  incumbent  in  the  North 
Riding  of  Yorkahire^  is  not  an  in- 
cumbrance upon  the  land,  so  as 
to  require  registration  under  the 
North  Riding  Register  Act«    Ibid. 

JURAT.   . 

See  Affidavit — CiumiHal  Informa- 
tion. 

JufetrcEs: ' 

And  see  Co!»vicf  roir— ^Ntfw  TaiAi; 
L,  AuihQritjfof  AJagistrates,  . 

ii  The  tCbart  refuted  to   interfere 

with  •  the .  discretion  of  the  mi^is- 

.ttaties  iatAking'iemirifty  for  keep- 

'  ing  the  peace.   Hess  Vk  Tregarthan. 

•         •     .        •  :  '  379 

9  M  2 


'i)  Salter  ■>»tiH''iCV^^d'9lt  -ii 
informal  order  of  two  maffistratea, 
for  paymecSSFlAAble  the  value 


preveoi  a  diatress,  a  fonnaT  order 
u  drawn  up  and  filed,  of  which 
noticsIfi:t)»^^^'^I^itf  b^Ilanli. 
P«  9M'^Sflf3ftW«>.Se«ioM  ia 
bound  to  try  (he  appeal  as  an  ap- 
peal against  the  oriKJaal   order. 

m.  Ptolicnm, 

S.  A  magiatrate  i*  entitled  to  notice 

before  an  '^^fe^tithi  i*  made  for 

a  cnnuc^iufonUtWif.  where  he 

ia  charged  with  mitconduct  in  his' 

V. /ratt^ieto*../  -Y  47; 

LANDL^gp-y^^lJ-ENANT. 
Sk  Acticui,  7— CoMV^TIOlI — 


tiiiii;i. 


.as  ,sl*4SB.i;\i/ 

.  See  Died— SBTTtBHKNT, 

1.  For.9vJuM!AUfeitlsfaslI^ure. 

m  {») 

w,""i,":l«ii3Acy. ,„■.':  ,, 

w'jd  n  •'■>i..,1Dnwkm\fpftl>l6*>  ■■•■'■■ 
■>».  NlW'^RftigMicy'bf  itiiiWvflhlup 

■^■"■■•'"'-"■^■■-'V,"i'-'H'^^  its 

Jil'jim  JiigiiUAi  "U,  ■■■'  ■  "(if^  I'-il'  I'l' 

ii'jiBiiajyEiti  fcr rvff  TflrS'fs  nj;  nl  .',: 
irJif^ii  n  tlSMitWailW«b}IIail>  b  WI 

,,,-,.,.>■:■,-    ,n..(i..i;'....t,l>^illiol 

*ee  Costs— DxrAUATtoir. 


.MOITIlJ**Sft  JAD0.1 

1.  ^.  Bells  to  B.  rum  lying  in  the 
warehouBap£,C.At-Jti  and  delivers 
to  B.  an  -n^o%^,'Mth  marks  and 
number,  fJ3,oM(*>»>*he  draft  of 
J.  for  the  price,  and  sells  to  D. 

to  ddtnrt6{-thRT6Mdto-<3elirery 

orders  addressed  to  the  warehouse* 

nun,  who  accepts    such    orders. 

No  delivie^'otdii^  /s''giTen  by  A. 

,  .to  1^.  eK<Wpt  f»  »  Biq^  imim 

..  o(  the.goodl^  wMcb  fij'i^ices. 

..  Ay  t&SipKnimop,ofL^..)liit  fffth- 

,,-ont  tibq  kBOwtelgiB„,«fi^«iii). 

„  magn  aad..c«cvi»n.'4he^4Mlu  in 

.  >Uw  wasebou^  MHJ.nqiHksi.lkem 

-  .with  his.iBAUalaj   .Vptm.SMetic- 

.  ,ci«ptM>fl»  beivg.  disbmwMrodtii  '^. 

.,.,;ba«  ft  IieB.:Up0f),tb9'.Ttamit{iHi>the 

.yrioe.    Vitim-y'-lC^lmy,..- 1.-.:}77 

Andti:iW9,wM{V):/  ■■ 

LIMITATIONS. 
1.  Wheuloacounton^pMniiMory 


the  sum  brought  into  Cour7.  Rod 
&,Lbasb,|. 


lIVESy-a^'felSIN. 

LOCAL  ASMlIPTION. 

f'l  oi  Siii-( 

'lo  ilEib  'J'IS*<!«utoATirti?''f"i'" 
A\  i>I  kIIo«    Ixiii  ,'rjll.I  -jrlJ  lot    .t. 


■,,*vs^r; 


ll/llr. 


.'••by'ptiX'}  titiMe,  dt 

III  NH«n''tttip(ilMed''ta  i-i 

^  V  ice«d  to  compfete  tbt  x' 

V.  KNlt3raKN  jMd  TMliy  Ckrkt  of 
St.  ImIu^i,  MiddUux.  464| 


iRotetJBigacn  ovmTo  nLio  Ifitnio'tni 

H'.irl'w  lo   ,li9lft  'line  Vf    ""«■■'>  « 
.  )^)fin{|  >q<^IflBIAEiGT^Dar»3i  ion 

■..ir..;i  ..1  I..|:  ^■■,  .1  ■■H.WA-'-i-.m  h   A 

-t  ■,■(■"!«  8wiik«nnkni4v«u"i-i3  n 
NEQLtBeME,  Sis. 


manor; 

iA^i'W'.W.feEBVAN]!. 

'Miater, 
i««lf"l 

>/MW  of 
'"'\.„ 


1.  After  aVtrdX^'ft^  «/4  JH^ettdant 
upon  an  in^iefiMqt.  for  the  non- 
repair or -A  JugWari  the  Court 
reiiise&'ttf  lannfcx  lUle.lbr  a  aew 

,  ,tbe  improper  rejection  of  evidencst 
"but  ■lupen^w^^i^eondgnient  in  or- 
der that  ^nbther  uidictment  might 
be  preferreff."  "ii'w' V.  Mamen 
Sutton,  Eu^,-.^,  57 

2.  In  an  atitSsif  ii^lfin  magistnitea 
for  a  diaUeWMWte'&ilMt  a  regulat 
conviction,  but  bv  a  warrant  in* 
fbrnul  in  nftQ«tt3^out  tbe  juria> 
diction,  tbAAG<U0V4ft«r  a  verdict 
for  the  defendants,  refuted  to  grant 
a  new  trial,.  .Ittlb^ection  to  tht 


87*     .   tfFl^iefeft> 

warrbiitnol  having  bdtii  (It^tilltlly 
.  t^^n'  af.tli'e  (riql,  B,ni  befHi'  stric- 
tissimi  jurlai  Pcniwase'V.' joA»». 
376 
3. '  In  a  Sdst  Wihih  life'  'Sid  Is^on 
of  the  b^Bkniptivi/t,  O'Ceo.  4^  c. 
'  16,  where  the  assignees  went  into 
evidence  of  ihpiUffding,  in  conse- 
quence  of  a  i^otice  (o  diapute,  with- 
out adverting  to  the  section  or  re- 
lying upon  the  depositions,  and 
having  failed'  in  esublishinff  the 
trading,  were  narisuited,  the  Courtj 
lefiued  tO'gCAPt  A  r*^le  to  set  aside' 
the  oonsiiit  and  for  a  new  trial. | 
JoA>iso»  T.  Piper,  673 

II.  Coils  upon  «e:ii  (rial. 
See  Costs. 

NON  EST  FACTUM, 
] .  In  debt  on  bond  against  an  incor- 
porated coinjpany,  where  it  is  shewn 
that  the  bora  has  been  sealed  with 
the  seat  of  the  company  by  the 
rproper  officer,,  it  is  competent  to 
the  defendants,  under  the  plea  of 
non.ent  iiytutn,  to  prove  that  seve- 
ral of  tho  rcc|uisitions  of  the  act. 
necessary,  to  tite  v^idity  of  the  ex- 
ecution liavo  not  been  complied 
with.  Bili  V.  Mancietieir  and  Sal- 
ford  Watericorki  Company.         573 


1.  Entered  upon  diflhtent  point  fTom 
that  feserved.  822 


■See  AfPBAL — BRiDQE-r  Ejectment,  5 
— JuBT4C£i,  477,  n.  (c). 

OFFICE. 
See  Settlbusnt.  I 

OFFICER. 
See  SaBKLfF.:  I 

OMNIA  PRiESUMUNTUtt  RITE 
ESSE  ACTA,  851.  i 


OROEKtldDii^OVAL. 

(.'.^Ji'^Vtf  iH  (tie' ppisli'drti'itb'ffiere 

svi.portingffi^r^pf^J^fi'Jfi^f  "'?'<=»' 
js  called  the  lownahiji  of  fifalj^  an 
order  of  removal  directed  t'o  the 
chuWbwftrdera  -  Bftd^  ^erteers  of 
the  tojvnt&ip  of  Dale  may  be 
amended  hT'  ihy  ^yfnyniii  into  an 
order  directed  to  the  churchwar- 
dens and  avetsepts  of  the  pmihl>( 
Dlale.  '  I{ext:I^fl)itMtan^i'ofBi'lg- 


.  fhe  Court  of  K.  B.  WillVibt  pre- 
sumeafact,  by  which  aji  iWdet  of 
rcmovaf  would  be  vitiated.  Wien 
an  order  is  silent  as  to  the  exhUnce 
or  non-eidstence  of  a  fttbt  neces- 
aary  to  the  support  of  the  O^er, 
the  Court  will  presume  io'firn^r  of 
its  existence.  Jtex  v.  Stockton:  '353 

ORDEIt  OFSE68ION6. 

1.  An  order  of  BestionscoR^Mti^an 
order  of  remavd  is  eoUditoilte  as 
against  all  the  world.  Res  v.  Wick 
Si.  Lawrence.  889 

3.  An  order  of  aessiona  quathing  an 
order  of  removal,  is  final'  berrtetii 
the  parties  only  upon  the  point 
which  formed  the  actual  ground  of 
deciaion.  Ibid. 

3.  Upon  the  trial  of  an  appeal  against 


ORGANIST. 


.fTA.YMiRN'iP. 

1.  A  feof^Baefi%  b^  one  parcener  who 

«:ci|pJ9s  alone  under  a  gene^j^^  eif- 
J  try,  operates  iltf  a  conveyance  of! 
,1  her  bwnpiirparly,  aiid  as  a  defbrce- 
' '  ^  ment.  of  tier  c6narcenerB.     Doe  v. 

",,*%?(ir;    '      /  , SOS 


'  I  .' • 


..  I 


\  I 


PARTMBR. 


111.   <  in: 
"  /"    I.I 

tJL*  Wbei^  ^;  jq  his  pyirp  name  depo- 

,  sits  ^itb  hji^  banker  P.  the  proceeds 

,  '. ,  of   the    sale    of   the   partnership 

, ,  efifi^^s  of  4»  9Xki  B.,  J,  and  B. 

.  cfinnot  join  in  an  action  against  C. 

. ,    ^  th^  ainount^  unl^ess  k  h^  sh^wn 

that  the  deposU  W90  made  by  A. 

as  agent  for  the  firm.      Sims  v. 

,  Bond  md  §mfdh€r*  608 

;2.  Therefore  C  cannot  be  sued  by 

B.  as  surviving  partner.  Ibid, 

3.  So  where  ^.  is  ship's  husband  and 

A.  «nd  B.  part-owners.  I&u/. 

PARTNERSHIP  BOOKS. 
See  EvinsNCE. 

PAYMENT  OF   MON^Y  INTO 
COURT, 

See  Pbactiob. 


PAYMENT, 

1 .  A  plea  of  payment  to  an  action  of 
covenant  by  A,  upon  a  policy  of 

'  insurance  effeeted  by  A.  as  agent, 
is  supported  by  an  indorsement 
on  the  policy  by  A.^  purporting 
that  the  loss  had  been  adiusted 
and  the  balance  due  from  the  de- 
fendant to  A,  paid,  although  the 
principal  has  not  authorised  such  a 
settlement.  Gihwn  v.  Winter  and 
anoiker.  787 

9,  Whatei:e)p  eonstitu^s  an  answer  to 
the  demaqd  for  which  an  action  is 
brought,  as  againat  the  plaintiff  on 
the  reeordy  is  4  bat  to  the  action^ 
idthough  hraaght  finr  llie  benefit  of 


PJUE4PINP-  875 

,    others  who  haye  po  mode  of  en- 
,  forclmj  ji^'eir  clAim,  except  hy  su- 
ing in  tne  name  of  the  plaintiff.   737 

\,  PETITIONING  CREDITOR. 
^  See  Attoslrbvi  2. 

PIPES. 

S(c  Ppq|i  RfT£. 

PLEADING. 
!•   Declaratim, 

1 .  Simble,  that  in  ejectment  the  omis- 
sion of  all  local  descriptMn  of  the 
demised  premises  is  error,  though 
the  county  and  vill  in  which  the 
demise  was  made  are  stated  in  the 
declaration,  and  the  eounty  is  stated 
in  the  marsin.  Doe  d.  Rogert  and 
otieri  v.  Baik.  440 

II.  PUa. 

See  Nov  Est  Factum. 

III.  RepHcation* 

2.  Where  the  plaintiff  replies  one 
matter  to  a  special  plea,  tlie  Court 
will  not  set  aside  a  verdict  found 
upon  an  issue  joined  on  such  re- 
plication, upon  an  alRdavit  shewing 
another  answer  to  the  plea  which 
was  not  replied.  Dodtworth  v. 
Blanchard.  649 

3.  To  an  action  against  the  acceptor 
of  a  bill  of  exchange,  the  defend- 
ants plead  an  ^Iteration  vitii^ting 
the  bill.  The  plaintiff  replies  (by 
way  of  new  assignment)  that  the 
bill  sued  on  was  drawn  as  declared 
upon,  and  is  a  different  bill  from 
that  mentioned  in  the  plea;  the  de-- 
fendant  rejpins  the  s^me  alteration  in 
the  bill  mentioned  in  the  new  assign- 
ment, the  plaintiff  cannot  in  nis 
surrejoinder  take  issue  upon  the 
identity  of  the  bill  mentioned  in 
the  rejoindi^r  with  that  mentioned 
in  the  replication  and  declaration, 
and  eonclude  to  the  country,  //iry- 
4p^  v,  TiQmp»09i  Gent^  q^c  Sfc,  403 

And  set  B^ROit  and  Fs]i£»  2« 


...i  ,.  i.  .,,^.-pq;-i-...  .  ;,  ,  .■ 

■I-  dMf  «^  Hiimg  tie  PoUW  'Ekc- 

'■' ■"■\" ■  ■Srf'MiKflSMtff,  i;'  '"''^ 

,,:/      ..  \ :,.     liSrb  JitaTt,SS9>     ..  ■■.  : 

I. -Byla-rB^Uwaitartf  to  the  Chelsea 
'"■Water works  Company,  which  re- 
cited that  the  company  had  prayed 
the  liberlif  totte  and  cjoy  the  ca- 
nal and  old  pond  tn  St,  James's 
Park,  as  reservoirs  for  supplying 
the  Palace  of  St.  James's  and  the 
city  of  Westminster  with  water; 
and  also  to  lay  a  main  or  mains 
through  the  said  park,  to  and  from 
.    4lw  same,  fi>r  the  purposes  afore- 
,iuudi  and  that  (he  aiuv^or-gene- 
iTal  had.  reported  that  the  under- 
:..., taking  mj^t  be  convenient  to  his 
,i,.iwjiegty:i  the  )s\a^{Gto.  I.)  grant- 
z    ^  tg  th^ij^wnpnny  the  •aid  canel 
.„,atiAol<I  pi9nd  to  Iw  cmverted  into 
„.  E{)Krvcv.^s^  aod  ho  be  used  and  en- 
■,„jpyed  by  the  ««mpany  as  such  for 
.,;   ^e.gurjoses  aforeeaid,  during  tie 
.    pittisunf:  ^  the   croxent    and    also 
...^granted  u>  them  full  licence  to  dig 
,,  the  ground  in   the  said  park  for 
.  il^ying  and  for  mending  pipes  and 
mains.     This  grant  was  subject  to 
.4»>i»ditioai,  as  to  the  line  of  direc- 
,  tioQ  of  th£  pipes,  their  dimensions, 
.,  tbemode  of  laying  them  down,  and 
.  the  renewnloftbe  herbage,  and  also 
far  supervision  «nd  control  of  .the 
xanger  of  tlie  park,  and  his  assist- 
.-.^ncf)   in   the.  prosecution  of  the 
.  >rot1u.,     Tbe  company  under  this 
:    ,W«ritwt  ;inade,  the  rsservobs  and 
,  ,  Iwidjpjpes,  and  at  cinitts  aiflde  re- 
...pWH.wdi^i'  the  ■upervisitm  of  the 
nrqwa  iBurvOyor,   witboub    whose 
seunissiop    they  wefe    natrained 
nana    making  toy  Alterations  or 
doing  repairs.  The  fish  were  taken 
by  the  deputy-ranger.      The  use 
of  the  email  Situ  it '  hmGdal  ia'  the 
company,  but  diey  paid  no  rent. 


.  '«iyl)>M«ii|»id[T  fw-viRtHtftytnetithe 
;;pBteM  .wiU*\wat««/u.'f«fc  ^hh^gp 
growing  on  the  surface  of  the  soil 
'in'rthC'l^ftj'Meh^ng'tti&ttii^  whhSi 
the  pipes  ar«'lttMi  was  rated  in  the 
,:!li^(l0  Qft  tb«.Mi;ge(!iTnHc^d;.tl«t 
i',4beifiG«mp«[v  were  .SaUi^te  be 
.  .nfedi^  [Uie:  /elief  ictf  «he  i^oor  in 
«espect  both  of  UKi  nAlkwaTtiriaiid 
the  pipes,  as  having  the  excluaivc 
occupation  .of  9  poitjon  of  the  soil 
in  both  cased,  thini^) '  for  a  limited 
purpose  and  only  during  tUil  ^fis- 
sure of  the  Crown.  lU:x  v.  CAdtra 
Wattrworis  Company^  "  765 


POST-DATING  BILL&  OF  EX- 
CHANGE.     ,       .- 


See  BitLs  and  Notes,  ^, 


J.  Under  a  power  to  demise  certain 
lands,  reserving  the  ancient  rent,  a 
demise  made  of  those  lands  jointly 
with  others  at  an  entire  rent  is  vbid. 
Doe -v.  MaHewt.  '  *64 

2.  Whether  the  rent  has  been  re- 
served upon  a  demise,  made  under 
alcasin 


mg  po 
premiH 


the  leBsor,ahe  donee  of  the  inwer, 
for  a  small  annual,  sum,  ju)d  another 
adult  cliildfbfnotliing.  Vei  f^i^ki, 
J.  and  Pattcson,  J.;  dissenUente 
Tavnlim,  3.     Doe  v.  Rogerf,     isO 

11.  ToappoifilliylVitl.'  ' 
3.  A  power  of  appototing  c^^yfaoM 


oil)  nor 'tiei^frteg  '^  tlUi^ry«Adi^i  ^e- 

?)|1j  flf  \>)Uvi  >,i.;vX^frtj<f<nj;  <:•)(] |{[    )ilt        ; 

"1  tdMjd '%  tiietdblVed)<bf^th^»pdi^er; 


-ii8^  EdKonBiTT'^QciOKWABv.'itKTo. 

- ,  I.  Payment  qfmgney  into  Court* 

1.  Wher6  upon  a  count  on  a  promis- 
sory note,  payable  by  instalments, 

/liverrihg  hon^paytnent  of  such  in- 
stalments, defendant  pleads  non 
assumpsit,  and  brings  into  Court  a 
sum  of  money  less  than  the  amount 
of  the  instalments,  he  thereby  ad- 
mits the  special  contract,  but  does 
not  admit  the  non-payment  of  the 

< «  iii8tal«ient8»  except  to  the  extent  of 
the  money  brought  in.  Reid  and 
another  v,  Dickens.  369 

S;.' And  If  he  also  plead  the  statute 
'  ,,of  limita^tionshe  will  be  entitled  to 

;  a  verdict,  unless  the  plaintiff  prove 
a  sufficient  acknowledgment  of  a 
liability  to  pay  something  ultra  the 

,    ^\\xt\  broughjL  into  Court.         Ibid, 

M:  ^Leeeoe  to  move  to  enter  a  Nontuit, 

^,  Where  leave  is  reserved  to  move 
^   'to  enter  a  nonsuit  upon  one  point 

^dnly»  the  Court,  having  the  facts 

before  them,  upon  the  judge's  notes, 

'  .will  take  {he  whole  of  these  facts 

.^  into  consideration,  and  will  come 
''to  such  a*  decision  as  the  facts  re- 
./,'  quire*  ,  i)f)e.  y.  Dodd,  ,  838 

/I  'III.  CeHificaftf&r  Execution. 

41  A  certificate  for  execution  during 
'vacation  uAder  I  Tfi//,  4,  c.  7,  s.  2, 

/  need  not  be  noticed  in  the  postea 
6r  oh  the  judgment  roll.  Englc" 
heart  y^  Sj(re  and  anot^er^^  -       849 

fit  ^Otl'ii  mmtkt  ^f '^ttomey  sutject 


PR!fiS0Mi^Tt6N.     '677 

to  a  defeazahib)' Stating  that  the 
.Tl^armiU^i^  giv9n^.t0  aecili«\b  cer- 
tain sum  to  bepmd  by  instalments, 
afler  thp  defeod^t{)ias,been  taken 
in  execuUoii '  for' one  instalment, 
he  may  be  brought  up  by  habeas 
corpus  ai^d  9l»i'g^A^  further  in  exe- 
cution viMth'the  second  instalment, 
without  ft  rv^Q  ^t6'  sh^w  cause  why 
he  should .fiQAib^.AQ  Qfaarg«d^njD«- 


.  • .  1         •  r 


f.  ,'      ';  »i 


phemium. 

&ee  Pow^a,  2.^ 


(     I  ( 


!■     ' 


PREStfMPtlON. 
^e£vii>£NC£« 

1.  The  Coun  will  not  presume  a 
fact  by  winch  an  otnler  bf  r^ttioval 
would  be  vitiated.  Rex  "sl  The 
Inhabitants  of  Stockton:  •  853 

2.  Where  an  order  is  s^ent' as  to 'the 
existence  or  non^xisteneii  ^f  a 
fact  necessary  to  «u]^rt  t^x)r- 
der,  the  Court  w4ll '  jfMrestitffe'  in 
favour  of  it»  exkrtenbie.  '  • "  "75m/. 

3.  Payment  of  r^nt  by>^.  'to  B.  is 
prim^  facie  evidence  that  A.  is 
tenant  from  year  to  year  to  B.,  but 
it  is  competent  to  A,  (o  s^w  that 
he  did  not  pay  it  in  that  character. 
Doe  V.  Dodd:  838 

4.  5fcii«,  where  the  existence  of  such 
a  tenancy  would  imply  that  de- 
visees in  trust  had  conveyed  away 
their  estate,  whilst  a  duty  still  re- 
mained to  be  perfbrmed  by  them, 
sembk.  Ibid, 

5.  The  presumption  is  eompletely 
rebutted  by  i^ewing '  that  fbe  rent 
paitA  and  ^received  is  of  ffhfe  vame 
amoiMit  as  the  retYt  teserred  vn'an 
unexpired  lease,  the  premises  be- 
ing, at 'th<d  fimd  of  i^oh  payment 
of  rent^  ofonMch  greater  v«)tie  than 
the  rent  m>  reserved  'and  paid; 

'  iWrf. 

PRESUMPTION  OP  DEATH, 

Sise  i%%  n.  (fc)— EviDifiNCE. 


REPliEVlir  BOND. 


PRESUMirtUQH  aVi  fl^CULA- 

<  <DEA190N4Bi£.|ANI><«8IO»A- 

. ■RITV,       ,,„i  ,., 

'.■■.■■BI*.CAUSPJ  ■WANai'OFt' 

See  pEKTIf  1CAT£. 

;',!  ":l'*^^?i^^yT7^fl^^-i:iM!' 

■ ' -I 

■r:r:x^^^m^,\;;: 

PRINplPAli  ANb  SURETY. 

Set^UVa^, 

&«P^irp|H,PT.  1. 

',.  "  ..RECiOVBRV^ •'■:■■■  ■■■'" 

■    SetButoukiio-Fiin.  '  "_ 

PRIVILEGE  FROM  ARREST. 

BE-EM¥R¥.          ■'    ' 

See  Arbest,  S,  4. 

See  Covenant.             \ 

REGISTRATION, 

PRIVILEGED  COMMUNICA- 
TION. 

Set  289,  p.  (fi)—^vvaumi. 

5«  Attobney,  4 — Defamation. 

North  Riding  Registry  Act,         Rt9 

REGULA  GBNBRALES. 

PROHIBITION. 

Trinity  term,  3  Will.  4.                «87 

Set  Codex  Mastiau 

RELATOR. 

See  Qco  WAa^ANTO. 

PROI^ISSOPV  NOTE. 

&f  9u,U  axdNoiel 

REI<EASE. 

Sm  DiOTOB  AND  CUDITOR. 

PRosEcirroB. 

REMANBT  PEES,  SOS  n. 

See  Indictment. 

REMOVAL  OP  PLAINT. 

QUO  WARRANTO. 

l.Wbew! 
fa  b,  I 

1 ,  When  a  relator  hai  twice  oltlained 

m-j 

rulea  oisi  for  ipformatious  in  the 

natuf«  of  a  qi|o  wananto,  calling 

noi  9 

upon  a  paily  to  shew  v^hy  he  ex- 

secute 

ercised  the  office  of  mayor  of  a 

lay,  ev 

boTDUgh,  vb\oi\  rtilpl   have  been 

haven 

discharged  upon  cau^e  shewn,  the 
Court  nill  not  allow  the  ume  re- 

fendan 

H<imt 

lator,  Qi)  an  qpplicaljpn  fgainst  the 

luccee^itig  mayor,  to  raiie  the  sanie 

TOST..  1 ,  .  •  . 

Questiona,  w  u  (he  title  of  the 
ioTmer  mayor  to  exeifiae  the  office. 

MJiW. 

KEPLMT^K  flpXD. 

IWTS, 

,%S«(«'»'«lil*P>T-  " 

&(¥<}»  R*F«. 

1.  1«  V  aouw  n  •  lotaM-llMd, 

aiift  KltiViWt  dcla^^  U  Ai  Jb  Jiul&ient 
piaintift  ii|  repieyiii  uid  not  use 

•i  ..;.4ll  >  ''^  703 

2,  Qi<<prc,  whether  fhere  can  b^  a 
breach  of^alcbHdkidl'b  prosecute 
^i*  ^^f^^.  k^^9^%  .f Ptioij  deter- 
mined. Jbid, 

3,  Smik,  th^  ^  a«4igDe^9  of  4  re- 
plevin bopd  are  not  ^stopp^d  from 
replying  a  fact,  contrary  to  the  she- 
ri^s  T^Liifik  tp  |he  lie  ff)  lo.     Uid. 

'iSeiJ  gfco  7P3/u.  (6), 

REPUTED  OWNERSHIP. 
:  See  BakkrupT)  2,  8. 

BEQUEST. 

1.  A,  being  trres(e4  at  the  suit  of 
B.,  upon  a  writ  indorsed  *^  oath  for 
76/./  C.  writes  that  in  considera- 
tion of  ^.'s  instantly  discharging 
A.f  he  will  give  his  promissory 
note  to  B.  for  10«.  in  the  pound, 
vpon  the  deift^  on  the  arrival  of  the 
discharge.  Thjs  engagement  may 
be  declared  upon  as  a  promise  to 
pay  19$.  io  tbe  pound  upon  a  debt 
Jibr  which  he  wot  arrestid.  Bnnvn 
V.  Dean.  ai6 

^,  Akhqugb  a  request  to  deliver  the 
'note  be  alleged^  no  request  need 
'be  proved.  Knd. 

-    1.    fSl9€  4l**PW-*QVARAKTE^, 

'■i.  I'  ,'    )  I  •        -    >  '  *     ' 

'•\ /'I /RESWEARING. 
,.  ,  i$ee  CrimInaii.  InsbaMATXOK.' 

RESERVATION  ^0F  ANCIENT 
..!:■  ."     ..  RBNTi-...  .■  ■   » 

See  pQ^EB, 
1.  Whit'mlti  ni^y  be  i^etiimable  out 


>#te«ni« 


il<i      X     i      II  -•     U'V 


I       I 


M^^ll 


BETHUimPNT.     «79 

./  I  i;RB6BRVBD)((lBVTJ'  i;i'( 
See  FoBFRiTUR^^'i^-^PafisuiimoN, 

reservoir, 
'  rewrA.  ' 

See  SiiRRiF^. 

II'.       </    '-:  »     I.)  i.ll  /!,{■) 
REVPNDIPATIPN. 

1.  By  the  old  laws  of  Fr^ce«  as 
denned  by  Scfvary  and  feniere^ 

2.  By  the  law  of  3PQtlapd,  as  de- 
scribed by  ^U>  .    6^Xa  n.  1^) 

3,  Abolished  in  France  by  Code  de 
commerce^  and  its  name  transfenred 
to  ^topp^ge  in  tr^^itp,.    65Q  n.  (e) 

4,  Destroyed  in  l^cotland,  by  a  deci- 
sion in  the  House  of  Lords. 

6M,  n.  (fl) 

RIGHT  OP  POSli^SlilttN. 
5^^  LiEiy — Traiti^Eb, 

RIOTS. .  ;  t 

See  CouiiTXi  I* 

RUI4B  Oy  COURT, 

Se0  Arbitrament,  6. 

f 

SECURITY  FOR  PBACR* 

5e^  JusTiCBd.  ; 


(  L 


»  » 


»  I 


'  I  <        I 


I  , 


,  /' ,  .         t   •  ■'■»»«.>•, 


SETTLEMENT.   ' 
4nd  see  Ev;pi!NC£,  7,  8,  9« 

I.  ^  4pf^enti(e^vpx 
1.  Ab  ii«d^«f^  ^  wIm^  {|  peifon 


8^9        SETiPy^ENT. 


time.  A.  accordiDKl^  applies  to 
C,  who  employs  nim  at  piece- 
work, out  or  'which  A.  provides 
himself  with  necessaries.  A.,  af\er- 
wards,  wjt)i  the  assent  c£  B,,t&- 
moves  fiom  the  service  of  C.  into 
that  of  D.,  whom  he  serves  in  the 
same  trade.  At  the  end  of  the 
period  for  which  he  was  appren- 
ticed, A,  receives  the  watch  in 
pursuance' of  the  nromise:— Held, 
.  by  Aoffwui,  C.  J.,  Utlledale,  J. 
.and  Patifmrh  J-;  diaMatiente, 
.  Farkt,  J.  that  the  aervice  with 
C,  and  V.  was  referable  to  the  io- 
deat^Ter  ufti  that  A.  gained  a  set- 
tlemetU  in  the  parish  in  which  he 
inhabitad  during  such  service. 
Rex  V.  JuhabUaiUi  qf  Bmiury.  105 

ir.  flj/  Estate. 
^.If  it  ba  the  <lut^  of  A.  to  take 
9iM  lettenof  adnunistraiMe  to  B., 
igi,'t.»Wiemvilb^<tMm.m  Drie, 
.  wt)Keihe«MRte«f.£k.liea,ia-not 
vUiMed  byohowing  Aha!  adiuinis- 
:  ttation  was  taken  out  sti  the  8*le 
instance  of  the  parish  ofHcers  of 
Sale,  for  the  purpose  of  transfer- 
-rfngjfhe'iettlementof  .rf:*om  Sale 
to  Dale. ;  Hlf*  v.  IHhbbtianIt  ^ 
GnatOltnn.   '  91 

ni.  Bsfenthg'amMenMih     ' 

4.  Under  6  Ceo.>,  c. '57,  asetlle- 

meDt  maybe  gained  tiy  hiiingB 


»fntiipnd<inW* 

W..rtiifiiflP**e- 
..(lesssjiy  tlgt,,ibS,iWW>flW}pBia» 

q,  B^feu-*  5,a,%o.  9,  ^5q,|a,fl«)at» 
there&i;e  gained, f«l!tle];i;)efit,i^^i[e- 
sidiog  fcrty  daya.in, t^Ci^rfi^ry 
house,  (with  the  .  lice^c^  of  .the 
bishop,  uoder  57  Geo,  ^  c-  ^i) 
under  an  agreement  by  which  ptdi 
residence  was  to  fbnn  pitrt  nf  hi* 
.  ,,/iWrf. 


IV.  By  serving  an  Office. 
7.  An  organiat,  appointtd  diKiil^''th4t 
[deaaure  of  the  vestry,  lias -sat  a 
puUic  annual  office,  confenang  a 
Mttlenaent  under  3  WUl.  S,  a'il, 
s.  6.  Btx  V.  IniaUtwH/t  ^■■&. 
Gorge,  Hanner  Square.  ifiOj 

SET-OFF. 

1 .  After  the  bankruptcy  of  ^.,  aAd  be- 
fore hia  certificate,  B,,  one  of  his 
creditors,  purchaaes  gooria  frtim 
him.    In  an  action  broiigbt  by  A., 
after  obtaining  his  otttiStiitel 'for 
the  price  of  th«  goodlt  ^W»>(dd 
debt    cannot    be    set-  «fl)'  tfObg 
barr«d  by  theoertifnMlel"  Mmfiiar 
v,Skermood,  Crt*. nwiJuJ'i  i><^\ 
.      .,■..},            T.>  '^■w-y-w  ..,.iT  .- 
,        ■     ...-,.   -    ..hv„.-ut 
■    '-SHHIIFF:"  •'  "i^'."' 
1.  Liabilfti/ ,,, .    ^[ 

I.  TreqiMB  lias  agBidM«-tiMiffrfi>r 
an  .aneatnaijte  (gt^hiaoftaiviky 
mUmit  of  a^muwM  Mkder-ntifi]^. 
Smart  vt  Hidtmi'  :■■-  ':■  ■  v'.  .1,486 

%,  The  Court  will,  upon  paymnlVtf 
costs,  set  aBidq|fja,attachment  is- 
sued against  £he  sheriff,  ui —  ""■* 
rrifc^oT'CSoTt  dP-'-"    ' 


heriff,  upon  the 
|4f|Iitfy'5iaii;^5 


^''■AfiddttsfX. 

o'cteWlj^Jie'-ik  ncit  rtilitleS-^  (lave 

■^^'yd^.'te^b^MgWhfe  aerendttrfe'Hiw 
''Court,  stand  aa  a  fWcnmy.-  fhid. 
*J''CaSe-libs  fifr  «  JMdgment  creditor 
-'ligiriirtMt  -rfhWiff,  ftr  nrtt  selling 
yv^tdln^'rtlaaoBabl?'  time  after  a 
'"yeiittre-Ander  a  ti.  fa.  Balcf  v, 
'■*Wvtgjhld,  Etq.  S/Kiifdf  Rutland- 
ii-iftfrt.'  831 

5';  Bkit  the  jdaintEfF  in  such  action 
''  44n  recover  nominal  darnagra  only, 
nnleM  actual  injurjr  be  proved. 

Hid. 

fthWhoKs  ikerBforcy  die  sberilT  ds< 

i:  lays  sdling  for  an  uniesa<«able 

/■  tpme^md  befi>f«  the  lale,  but  after 

.  1  thfr  tftne  wtiHi  be  ought  to  have 

.'-•oMi  itaovea  notice  of  a  fiat  in 

'  lAnkruptey  against  the  execution 

debtor,    and    aflemards    returns 

that  he  has  the  levy  money  in  his 

bands,  taut  that  he  has  received 

.  .OLicb  notice,  it  lies  upon  the  plain- 

.  tiff  to  prove  tbe  trading,  act  of 

.  bapkrvptoy,  &c.,  to  as'  to  shew 

that  byreaMQ  of  the  sheritTa  de- 

r  lay.  the  r^htof  pnmerty  in  the 

i,:goodB  wised    paised  b^&H«  the 

-iMiJ*  iQttt  other  bsnda,  and  that  the 

I  J^iuU  of  tiM  ^aimifi's  execution 

I  ihad  been  tbwebr  frustrated,  liid, 

7.  The  sheriff  or  bis  officer  cannot 

justify  the  removal  of  a  prisoner 

to  gaol,  nithpniffvpftfy-four  hours 

of  the  arrest,  as  upon  a  rtfatal  to 

be  carried    to    some'  convenient 

•Aii^img-iuMmot  bit -AwirnrAn)- 

/ibamaii  'witbcxit  alwwing  that  (he 

'ipritanerMu  nftuttdtd  nwrrfnate 

'S*ch  dnelling-bowe. -    Shnptonv. 


■"'■^fe^kK'- 


SLANDER. 

See  Oebauatioh. 

SPECIAL  OCCUPANT,  4^7  (P). 

STAMP. 

^nd  see  Bills  and  Notes,  ^,  2^', 
I.  4dmnanft,^^     ■  HIT  . 

1.  A  copy  of  C«n)rt-Yoll,  adihktiDg  a 
Kimnderee  in  Irustfi^  tbegrtatee 
of  an  annui^  th^re,-  stated^  to  be 
■eoared  by  the  bond  of  the  pur- 
chaser, and  subject  (hereto  to  the 
use  of  the  purdiaser,  his  eXethi- 
torl,  adminbtraton  and  aaatgns, 
requires  an  ad-valoreni  stamp,  mth 
reference  to  the  amount  of  the 
purchase-money  expressed  to  be 
<o  paid  by  the  purchaser  to  the 
aurrenderor,  but  wiAoot  reference 
to  tb«  anowit  of  dta  MMiityal- 
feady  gmnted,  or  tt>  an  indenofty 
to  be  «fMted  in  Attiire,  itac  v. 
KeyMldK.  '  »S 

'■ '  ■         IT.  'teg'ffcy'.'     "     ''  J 

2,  .^.,bec|u^athd  re^'fntA^'ta  tnis- 
i^s  in  trust  to  convey  to  the  use 

;  of  B.  for  life,  remain^  to  trus- 
tees for  B.'a  life,  to  preserve  con- 
tingeat  reinaindftis,.  leaninder  to 
the  use  that  C.  should  take  from 
hnd  out  of  the  premises  luch  an- 

'  nuity  ot  yearly  rent-charge,  not 
exceeding SOOf.  per  aanu|Di  for  her 


ts 


asft   STETlBltDieBSSUS. 

life^^i^^^slwcdd^Vkpobinil  fiuch 
all., taxes  and  deductions  .wnatso- 

•  Mi: '  Aildl  ifi '  'dfiM  t  of  i^^iie  olr 
jR,  khe  "t&iitdi^dteiisW  'thy  ^e- 
'MkeB  cliar^'d  ViUi  tU§  Jtini^iH^'or 
'  ieYit-aiafgfi  to'l>."  '»:•  a^pbThted 
;  mi  i\i4  knnii%  slib^Id  be  tlie  ^U 
'  lAinuity  of  5Q0/.     B.  dies  without 
issue.  D,  etit^lfk,  and  is  compelled 
by  £xch«(^uer  process  to  pay  the 
legacy '  duty '  oh    the    annuity : — 
'  *l^i''fif«ti  thM  tfae>  annuity  Was 
Miairgeiible  with  l^;«ey  duty  9  »e- 
^  ttfndlv;  iMt  the  l^cy  duty  m  a 
''^  tax    within  the  words  of  the  de- 
vise:  and  thirdly,  that  D.  takes 
the  land  subject  to  the  payment  of 
legacy  and  legacy  duty,  and  can- 
not call  upon  C  for  repayment  of 
the  legacy  du^*    Si^  ▼»  Daven- 
port. '  803 

STATUTE. 

.''IVhen  &' "Statute  authbtizes  a  com- 
imtiy  i&  rehlove  iind  en^  build- 
iifgs,  luid  provided  a  specitks  re- 
medy for  parties  injured  by  such 
removal  and  ereottoni  the  oecupier 
of  a  house  adjoining  one  that  nas 
been  'pUlfed  do\ihi,  and  rebuilt  by 
'the  ^oMiMiny,  ii  not  cMtitkd  to 
sdish:  retnedy  in  respect  of  injury 
IsastaiMKl  by  reafton  nf  the  removal 
of  a  pftrty**i'^till  b^tw^n  the  two 

'  hmiB^Sy'  aher  11  m)ti(^  given  under 
the  btttldtog  net.    Rhs  V<  Hunger' 

for^  Market  C^paHkyi  In  Huimtiter 
^/Mary  ¥ktttf,  •    840 

.  Akfao^  the  fcotn^y  mixy'not 
hftVfe  stnetly  complied  ifHifhf-thtf're- 
C}ui8itl6n»  ^  the  btifldrng-'a^t;  in 
respect  of  such  party- waUi  :■  fW. 

STA  V  ^6t « t»lkXGfebttNGS. 


I 


» 


.*  » 


1.  An  arbitraCdih  to  Wli^m  'a  6ause  in 


SU8fflSK9S1t. 

dispute  8rtbril*;iM)»\int  of  vent 
due  and  iw  ^f^dop/of^f^plevin^  the 
merits  of  which  aire  involved  in 
that  dispute,  dre  referred,  has  no 
authority  tG^faiii4iM>ial'stet  prdces- 
.1  ^»3LUr\  Leming  v.  />«nil^'»'j1t:t3S 

STOPPAGE  IN  TRANSITU. 

1.  Ail«4uia«b.i%hiafat(4|ft%e  in 
transitu  remains  in  the  vendor, 
notwithstaiidiog.aa  indorsement  of 
the  bill  o^  Mdi%  %^tht  Vendor  to 
a  person  oviiti'^wvime^  money  on 
tht  security  of  suph .  igdw^gnfif ntj 
but  the  right  of  the  vendor  is  sub- 
ject to  the  right  of  the  indorsee  to 
be  repaid  ht§  advances.  In  it 
W€9Uyn^m.  *         646 

%,  The  vendor  has  an  e<|ui^^  ^^^^~ 
quire  the  indorsee  of  the  bill  of 
lading  to  repay  Jtisonetf  out  of 
other  proper4jy  of  the  V|en<j^.,|i| 
his  hands,  as  far  as  such  other 
property  will  extend.  Ikid. 

3.  Aaa  if  die  indorsee  Apply  thf  ^ip- 
ceeds  of  the  property  so  equitably 
stopped  in  transitu  in  payi^ent  of 
his  debt,  there  being  other  property 
of  the  vendee  in  t)i^  indorsee's 
hands,  the  vendor  vrDl  have  a  lien 
upon  the  interest  of  the  vendee  in 
such  other  property.  Ibid. 

See  Bill  of  LAD^^t  Jl,;^— Li£k,  1. 

SUBMISSION,,,;.. a  .1 

See  Ah»iYRAI»riMt.   .'tj, 

'  .     './■  .  'f  !    tfi    tir.q 

,,  suc,CE3sqHS,,m,i?4,.,c 
•  ■■  • :  !3tJMi(|0^. '"  '■■'"'■'"' 

Se$\  Rmov  A^.  ojp  ^i.^wi  J— ^iBTJ^vS^*' 
\Se€  BANkRi/rt',"I.-^Cok»Ai^tV^I. 

I''-,    m!-.      .'{        '-•  t!»      li  r;.     ,101*     lii:<| 

'  "^  See  GoPTHOLD. 


-.-,■,.. i,,    •.■.TENDER.:   -r.MMlJiir 
U'Effectof.       '    '     \373i(cj. 

:yv]<'- 1  ' !  /i  ,'-i,' '!  I  ■  I' 

'I;:";;:,,'  w'tu  t%ms.  "" 

1.  Prbdactitti  of.  *\9(a) 

TIME. 

I.  fnZar^ enwM  «^. 

See  AkbitrauenT — Covenakt. 

'     11:   Time  qf  Death. 

fresumption  of,  »ee  Evidence,  II. 

TOWER  HAMLETS  COURT. 

See  Coum  of  Requests. 

TRANSFER. 
Stt  Goods,  4 — Lien,  1. 

TRBWASS. 
I.  Quare  clmuwn/regit, 

1.  I}fclarBl{<M  fbfUMpUa  JD  White- 
acre.  PImi  dwt' WhitMcn  is 
pkrt  of  a  wut«  called  Dale,  over 
which  the  defeodant  bad  common 
upun^unt  by  t>teBcriptionL  Re- 
pliCBtfami  that  whiteacra  bad  been 
InclcMMl  Md  aefered  from  the 
WBBts  ^d  held.adreneljr  tq  the 

''doiinijdnen  for  twenty  years.  This 
replication  ii  mamtaiDed  by  evi- 
dence that.  pM  of  .'Whiteacre  had 
fieep ,  inclMfd  twenty  years  and 
part  not,  and  that  the  alleged 
trespasses  were  committed  On 
both  parUi^n^iby  Vjroiniarjf  At. 


",«BainitYn 
J  ,n|ade^  H  i 
L,  doiu  tt,  ai 

.  tfa^  aatpt  I 

Ana  ta  asi  {fi)r  ^ 
III,  fotkt  Perm. '    ■  , 

$.  TrcspasB  lien  against  a  Bheriffi  for 
an  arrest  made  by  his  ofHcwc  mder 
colour  of  a  fl.  &.    ifumrl  v.  Hvt- 

Um.  : 4«6 

TRIAL. 

See  Venue,  8. 

TROVER.  ,,    I 

See  Goods,  2. 

TRUSTEE. 

1.  Trust  in  tavour  of  ti>ortm[e7^rT 
renderee  in  lord  taking,  by  es- 
cheat. 73)1  CO 

UMPIRE. 

And  tet  AuditKaheKt.' 

1.  An  umpire  may  be  appointed  by 

lot  with  the  assent  of  Itia  parties. 

la  tke  mailer  qf  lie  arbitraiia»  be- 

twee»  Twaia  and  Bird.  3SS 

i.  Such  assent  suffloiently  appears 

by   each  party  presenting    three 

nameSi   from    which    that  of  the 

umpire  is  to  be  drawiy  ,  Ibid. 

S.   Or  by  each  partly  signing  the 

memorandum' by  wmdi  tw  person 

whose  uMne  is  diawii  U  aj^inted 

mnpire.  ,  ,  ,  . ,   :  Ibid. 

,   UNPERWiRITER.     , 

&eETtDEHCB,  ^0,  It— ImDItAKCB. 

UNITif  QF.FOeSESSION. 
,..,  iSwEMIMiKXa,!.     : 


mm 


^Ml^iftJT. 


CtWImi 


""  ¥ilAK. 


884  VEADt)It. 

I.  fTAaf  «Aa^2  amount  to  a  Covenant 

seftl,  after^jj^gcj^^l  ofan  intendec 
marriage  oetween  B,  and  C,  A 
(the  father  of  B.)  "  for  the  sup 
port  and  agttjpi^rent  in  the  work 

mas  next,"  for  life,  remainder  t 
the  first  sorj  ffr^e  marriage,  an 
so  on  succeskjvely^  for  every  otheir 
son,  Wift^JeSaAiA^re  over.    This 
is  a  cQjrfi5W\VJt9,^tan<l  seised  anfi 
.    iiQtiran  executory  contract.     Dop 

o'lf""  •  vttu6D'^6tlfcY.        ,: 

lo   abiov/   8^^ l^sowAifinB/Itl. 

J«Ufn  JIi«  i?  ni  n(/<];i..  .*  •  i 
ffguoifj  n^f)  ,j!)jft';  ':•.-»,. 
,febiow  Jnc>j<  :hnr)VifiNi)OSU 

of  Land. 

'^'^4\  in  an  action  by  ^.,  the  vendee, 
'»  '^"kjjliliiw^i^  tkt^tmdoTf  wppii  a  co- 
>^>^'''>S^JHMWab'>dvdUocifa  ||09d  litle  at 

fn  ?ioii^v>of  (thiW'plaoeii  Oll-^  be- 

-Vv  ^v  ft^yg  j^  certain'  diypa  plea  >y  B. 

Y(io7'»ihit4je»'i^;»waa^.lftoay'to  doduije 'a, 

^-<'t  ^6M^*1tte^mithat  tittie:wBaJBsum-* 

^';'''''^mU  •tintefi*' ii'iwecB'  tbafc.noticft.   |;  p^^^  bf  a^ritteft 

^iat''frhiok<)f  the.  V    g^^^.^£^l^,l^,j^^|.|^eTrt« 
IWHild-.litf JTftady  to.  •  vptfrol,  'Oorf^VwJwrWftujwten     28 

X^inrrjiB^jjA  %ti«h'tifllaJ'Jil#iiffl«y.   '  jf ;  A  ^^itf^hteSn  «*fcofiiqp  lam«"tten 

^'T  1%3-    ""^  ^^ninorpiKj  ,T.cj,  n    41Q;  ..oA  contract  stipulates  for  asgrt^  title. 

v^'  ''MWfint%t!^fe««i»^^^  <M'tl*t)H*l*H»''W<«*d«M^tit_, 

,&^^**¥Wr*  bifeftdhj3th*i<Mne  f:)fij 3d  ^1  Jj^  jpAmh^n  iWiabraiver 


aStf  Goods,  4— Stoppaoemn 
SITU,  1,  2,  S* 

•YaWflOTTA  "50  TMAflflAW 

.VI  ,aYMW*^»^ 

I.  Changing, 

aiscreuonary  power  orWdering  a 
suggestioiP^^^^'Aitered  on  the 
record  of  an  indictment  for  felony, 
removeiiJiyXh^Jby^Ttiorm,  for 
the  pur^ofe^  GfHk^famg  the  jury 
process  iilSAi''<a)'^dbreign  county. 
Rex  v.  Holden  and  another.  167 
2.  But  this  power  will  not  be  exer- 
cised except  fe8tei4  it  is  absolutely 
necessary  fcr.  ib^  pMXpose  of  ob- 
taining an  impartial  trial.        IM, 


$ee,  AaftEST  oe  Jy.i>QV^if^. 

in 
£^  MaKIMM|7S»   . 


vestry! 


// 


: « -1 


t.  * » 


(MB 


\  '  ?; Wi;,*ti<atf'i4.1%fcol|tedWM»n  tl  ati 


convey,   after    ^ttolhy  aj^ed 


5»  Mastsr  akd  S^mtucnf. 

•     •  •  •  :  -v    ;i(l: 
ijiho 


WAGES. 


waiiteC 


jvl)i»  oil)  01  idj^n  fi  asff  rnaoita 
holnma  ei  Dnj^^.Wtifb?  i£iij)i>n 


accept    such    title    and    convj^y^ 
fince  5it  a  later  day.  / 


tea  >q(iil<migf||f|»gfl^i^piA  lUMnlferusal 


and  cppy  of  a  warr^it , jjiy  ?  pase 


.Tm.mm 


;.<)?^Wr/ 


•  o  iii  ,f  ,'/Ti^ 


4^9 


WARRANT  OF  ATTORNEY. 

See'tll/cik&,  IV. 
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sistent  with  a  similar  enjoyment  in 
the  owners  &bbVef  and  below.  Ibid, 

,      -.  ,      ,,  HioawAT.  •'•  •  ••'  ■•• 

'  ''    •'•'*/.*   (.<^    to    1  ..'M.r    mIj) 


»     i> 


*i 


WASTE. 


WATER. 
Ahdite  Pooa-RATE. 

1 .  'f  lie  right  to  appropriate  a  streaip 
of  water  in  exclusion  oi  any  of 
the  other  owners  of  the  banks  of  a 
stream,  cannot  be  acquired  within 
a  less  period  than  twenty  years. 
Mown  V.  HiU.  769 

2.  No  proprietor  of  the  banks  of  a 
stream  has  a  right  to  diminish  the 
quantity' or  injure  the  quality  of 
the  water,  to  the  detriment  of 
other  sinsilar  possessors  of  the 
other  patts  of  the  bank.  Ibid. 

'jifi92<  A'iicMMt  to  lake  a  quaiidty  of 
<((  i)'/wBt»r;«t?  a  particular  place^  wiU 
^u  nA'Jiutllome  the  taking  away  the 
n  itji'iaaiBBi  qitaolky  fiii  wa^ir  <f  t  ^lodipr. 
/>iti)]^riafei.  ^loli- 1. ..         .  ,.ibidi 

>J'>%r( A'gtneiBlliiifMlce  Uy  tak^  w^ter  at 
.')l)tt  cniy  plater  laarev^cablfy. except  as 


I  " 


r.  CansimitkM:    ^    ■ 

1.  That  construction  of  a  will  ia[  to  be 
preferred  which,  consistently' with 
the  rules  of  law,  gives  effect  to  the 
greater  part  of  it.    Doe  v.  GalUnin 

'■     '■  '  •''^'    '  619 

2.  Teohnicai  wofdoji  .ex  words  of 
known  l^al  import  in  a  will,  must 
have  their  legal  effect,  even  though 
the  testatbr  iB^  ih^Misistent  words, 
unless  the  pncqnnift^i^  y^^T^^  ^ 
such  as  to  prove  that  tne  teclKmcal 
words  are  not  used  In  'ih^r- proper 
sense.'  .  -,)  ipiif. 

S.  The  doctrine  that  a<geiii)r4  intent 
is  to  be  pieiflnred.to  apAJfV>cular 
intent  manilSrsted  in  at. will, Js  in- 
correct and  vague^^   .  .     ,  ..I  lind. 
4.  A  codicil  daly  eKecut«4f  whereby 
the  testntor  confimM  Us  wilt  does 
not  give  vididity.  to  an  ^nat^ested 
alteration'  in  a  d^vise^  Qjr.jland% 
made  sobaequent  to.it^e  .^i^epution 
>0f  t|ia.will ;  ,pvr  it^^  ti^/fffl^ntary 
^     paper,  purporting  to  b^,|^ -devise 
•of  landiri,*  uoafl^s^d,  yu^rudx^  to 
*tl»  wilj^  and.  nat  jreifprirpa^  to  by 
i>/.>>vtGl'StaQk  pUit^.iprh^ie  ii.has'been  1^  >  imick:cgdi«$..;  U}ffrfpn,-f^.  ^ftobms 
.■•''»!  lMlfldlftip0|i'Mid«xjPQn^iii^urred.''-     ^md^Aer^^  ,  .;    ,^  -/rg^.V..,'.    ^19 
\»^V     -  lifUL   '&0iA'wiWi:m  e:vecu^pii,(rf;a  power  of 

5.   Th9/AffWTj<9f  ^  banks  of  a>  .  ^  iara[MMbiUngi.th?i(i«^,^^ 
stream  has  a  right  to  the  advsp-^v  ^  ^   or  a  copyhold  estate,  need  not 
tages  of  tluit  stream  flowinf^  in  ita  «•   :«fliprMiv,,r^r  .to^^^e  surrender 
natural  ^ni^/eJA  is  entitled  •t^i  c  'im  MrbicV  M^f^iPR^I^F.,.^^  created. 
i»r.i'<'»i|ii0ritiAlraqrMpivp9li0iii|Ot|inpmif«)    i.->ft?fl  y^JBif^^  '     679 

'"'"^  ^■•^hi^iiV'  '"'  ^'J  -:"'••>  1 '!•>      ■'S'!*;'"'-^    '  »»•    •"■'•    .1..     '*;.  . 
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WITNESS. 
WITNESS. 


I.  PrkOegefrom  Exammaiion, 

1.  An  attornev  canhitt  object  to  give 
evidence  of  a  BUiement  nu^e  by 
himself  to  the  adverne  por^  by 
direction  of  bis  ov^ii  dient  Aipon 
Geat.  one  4^c.  v.  Datiei.  dlO 

IL  Competency* 

2.  In  an  action  against  executors,  an 


YEARLY  HmiirG. 

unpaid  koatee  is  a  cotnpetMt  njt- 
ness  fcr  the  delendsAl.  Momil  v« 
Dttmt.  745 

YBAB,  BAY,  AND  WASTE. 
See  Pblon— iMtf  see  501  (c)» 

YEARLY  HIRING. 

See  MASTEa  akd  Sbbvart* 
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^alNTJtO  BY  U.  UOWOUTIl  AHO  SONS)  BfcLl  tAtLD, 

TSMFLKBAR* 


n 


nvmr^ 


3  blQS  ObS  A31  lili<i 


